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Ky. 
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CURRENT  TOPICS. 


It  is  impossible  to  conduct  a  paper  on  a  list  of  unpaid  subscrip- 
tions.    We  do  not  propose  to  try  it. 


CURRENT  TOPICS. 


The  third  annual  meeting  of  the  State  Bar  Association  was 
held  in  Louisville  on  the  2()th  and  27th  of  June.  A  full  report 
of  the  proceedings  will  shortly  ho,  issued.  The  following  are 
the  officers  chosen  for  the  ensuing  year. 

President — Wm.  Lindsay,  of  Frankfort. 

First  Vice-President — John  W.  Finnell,  of  Covington. 

Second  Vice-President-^R.  P.  Jacobs,  of  Danville. 

Treasurer — J.  A.  Beattie,  of  Louisville. 

Secretary — Horace  C.  Brannin,  of  Louisville. 

Executive  Committee^ — W.  O.  Harris,  Thimias  Speed,  Louis- 
ville; D.  H.  French,  Lagrange. 

Committee  on  obtaining  the  sense  of  the  people  on  the  ques- 
tion of  amending  the  Constitution:  B.  F.  Buckner,  Louisville; 
H.  C.  Burne^tt,  Paducah;  W,  F.  Browder,  Russellville;  Jno. 
Mason  Brown,  Louisville;  W.  L.  Porter,  Glasgow;  H.  L.  Stone, 
Mt.  Sterling;  R.  W.  Nelson,  Newport;  Laban  T.  Moore,  C a t- 
lettsburg;  Robert  Boyd,  London ;  Curtis  F.  Burnam,  Richmond. 

Committee  to  secure  a  Codification  of  the  Law:  Wm.  Rein- 
ecke,  Louisville;  C.  B.  Seymour,  Louisville;  J.  W.  Head, 
Shelby ville;  H.  C.  Brannin,  Louisville;  W.  F.  Browder,  Rus- 
sellville. 

The  next  annual  meeting  will  ))f'  held  in  July,  1885. 


In  New  York  both  the  Democrats  and  Repu})licans .  have 
united  in  ncmiinating  the  same  men,  Judges  Andrews  and 
Rapallo,  as  candidates  for  their  C<nirt  of  Appeals.  This  is  very 
fortunate:  saves  the  need  of  a  canvass  for  the  office,  and  re- 
lieves a  judge  from  the  temptation  of  taking  his  seat  on  the 
bench  under  the  oldigdtion  to  punish  enemies  and  reward 
friends.  A  judge  should  know  neither  friends  nor  enemies.  He 
should  b(»  as  blind  as  the  goddess  under  whose  statute  he  sits. 
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CUKRENT  TOPICS.  3 

In  Sturtevant  v.  Hawes,  19  N.  W.  Rep.,  (517,  the  Supreme 
•Court  of  Nebraska  refused  to  take  a  child,  whose  mother  was 
dead,  from  its  grandparents,  and  deliver  it  to  its  father,  al- 
though he  was  admitted  to  be  a  worthy  person,  with  ample 
means  to  care  for  the  child.  We  think  this  decision  is  wrong. 
The  father  is  charged  with  the  duty  of  supporting  his  child, 
and,  therefore,  should  have  the  custody  of  it.  We  know  of 
only  two  exceptions  to  the  rule — one  where  he  is  unfit  to  be 
•entrusted  with  such  custody,  or  where,  on  account  of  the  ten- 
der age  of  the  child,  its  mother  is  allowed  to  retain  it.  The 
exception  has  never  been  extended  to  the  grandparents,  and  it 
is  dangerous  to  the  welfare  of  the  child  to  so  extend  it,  since 
the  grandparents  are  under  no  legal  obligation  for  its  support, 
and  may  throw  it  off  at  such  time  when,  V)y  long  absence,  the 
father  has  become  alienated  from  it.  His  affection  makes  a 
stronger  bond  for  the  child's  support  than  the  mere  legal  obli- 
gation, and  it  shcmld  not  be  weakened. 


At  the  recent  meeting  of  the  State  Bar  Association  a  com- 
mittee was  appointed  by  a  unanimous  vote  of  the  association 
to  secure  the  ai)pointment  by  the  next  Legislature  of  a  com- 
mission to  codify  the  laws  of  this  State.  We  hope  soon  to  see 
Kentucky  take  her  place  along  with  California,  New  York  and 
other  code  States. 


Our  correspondent  who  wants  to  know  something  about  the 
recent  decision  of  the  U.  S.  Supreme  Court  on  the  Legal  Tender 
question  will  find  a  very  interesting  article  in  the  American 
Law  Review  for  May-June,  by  Ex-Gov.  Chamberlain,  of  South 
Carolina,  reviewing  the  decision  (Juillard  v.  Greenman),  and 
comparing  it  with  Hep))urn  v.  Griswold,  8  Wall.,  608,  in  which 
the  court  held  by  a  majority  of  one  that  the  Legal  Tender  Act 
was  unconstitutional,  and  with  Parker  v.  Davis,  12  Wall.,  457, 
in  which  they  held  by  the  same  majority  of  one  that  the  same 
act  was  constitutional.  This  change  of  opinion,  as  is  generally 
known,  was  brought  about  by  the  death  of  two  of  ihe  judges 
who  sat  in  the  first-named  case,  and  the  appointment  as  their 
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siwcessoTB  of  judges  favorable  to  the  act.  It  is  insisted  that 
the  recent  case  of  Juillard  v.  Green  man  is  different  fr^m  the^ 
foregoing,  in  that  it  involves  the  question  of  the  legality  of 
legal  tenders  issued  in  time  of  peace,  while  the  former  cases 
presented  the  question  of  their  validity  when  issued  in  time  of 
war,  and  as  a  war  measure.  Judge  Gray,  who  delivered  the- 
opinion,  is  charged  with  overlooking  this  difference. 


An  enterprising  law  writer  has  taken  the  trouble  to  make  up 
a  table  showing  the  relative  value  of  diff'erent  reports.  All  the 
Massachusetts,  all  the  New  York  Court  of  Appeals,  and  all  the 
Pennsylvania  reports  are  placed  in  the  front  rank.  In  this 
State  the  Dana's  are  also  ranked  high,  but  alas  for  those  of  us 
who  live  in  the  present  day,  the  glory  seems  to  have  departed 
from  us;  79  and  80  Ky.,  are  in  class  D.,  i.  e.,  the  last.  We 
suggest  that  this  fact  ought  to  have  some  effect  on  81  Ky., 
which  is  soon  to  appear.  A  volume  of  reports  without  a  good 
index  is  of  no  service  to  the  profession,  and,  not  to  put  too  fine 
a  point  on  it,  the  index  to  neither  79  nor  80  Ky.  is  good,  but, 
on  the  contrary,  v(>ry  bad.  We  look  for  something  ))etter  in 
the  next  volume. 


A  REVIEW  OF  MANTLE  v.  BEAL. 

A  year  ago  I  took  the  liberty  to  review  Suter  v.  Medlock,  in- 
volving the  thirty  years'  limitation,  in  these  pages.  In  Bran- 
som  V.  Thompson,  5  Law  Rep.,  8(52,  there  are  some  dicta 
carrying  its  doctrine  further,  but  in  tlie  late  case  of  Mantle  v. 
Beal,  ib.,  892  the  court  went  to  the  furthest  end,  making 
not  only  of  its  own  will  a  new  statute  of  limitation,  but  a  new 
and  retrospective  statute  of  conveyances.  It  decrees  that 
every  deed,  void  by  reason  of  the  grantor's  disability,  shall  be- 
come valid  in  thirty  years,  though  during  all  that  time  the 
grantee's  possession  was  rightful,  and  the  grantor,  therefore, 
had  no  ri^it  of  action. 

Husband  and  wife,  before  the  married  women's  act  of  1846, 
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^onve\^  the  wife's  land,  without  her  acknowledgment.  The  hus- 
bands' deed,  as  the  law  then  stood,  carries  his  life  estate;  for 
every  grant  is  good  as  far  as  it  can  he  made  by  the  grantor. 

The  purchaser's  possession  is  rightful;  the  husband  lives 
more  thirty  years;  immediately  upon  his  death  the  wife's  chil- 
dren and  heirs  bring  suit. 

They  are  guilty  of  no  laches ;  they  could  not  have  sued  a 
moment  sooner;  but  the  court  bars  them  under  the  thirty 
years'  clause  in  these  broad,  sweeping  words ^ 

'*It  is  not  so  much  a  question  as  when  the  cause  of  action 
accrued,  but  a  question  as  to  whether  title  passed  after  the 
thirty  years,  and  there  is  no  doubt  but  it  would  have  passed 
but  for  the  disability.  *  *  *  Under  the  thirty  years' stat- 
ute the  fact  that  the  vendor  was  a  married  woman  can  make 
no  difference." 

In  other  words,  it  is  here  proclaimed  that  the  statute  of  lim- 
itations, enacted  in  1852,  proposes  to  give  force  to  a  conversance 
made  in  1848,  from  the  year  1878  onward.  The  same  court 
had  decided  in  the  good  old  days,  in  Pearce's  Heirs  v.  Patton, 
7  B.  Monroe,  that  the  legislature  has  no  power  to  legal isie  a 
former  void  ccmveyance. 

Understand  that  Mantle  v.  Beal,  supra,  might  have  been  de- 
'cided,  as  it  was,  on  these  grounds.  The  pleadings  justified  the 
-assumption  that  the  deed  of  Beal  and  wife  was  made  in  1846, 
after  the  married  women's  act  was  passed,  and  when  the  hus- 
band could  not  transfer  the  title  and  possession  of  the  wife's 
land.  If  so,  the  wife  had  the  immediate  right  to  the  land,  and 
her  only  disability  would  have  been  that  of  suing  without  the 
husband's  consent,  which  does  not  excuse  her  after  thirty 
years.  Or  the  court  might  have  taken  the  ground  that  the 
conveyance,  lieing  in  its  form  executory  (so  it  is  stated  in  the 
opinion),  would,  under  the  old  practice,  not  have  defeated  an 
action  of  ejectment,  which  husband  and  wife  could  have 
brought  at  any  time  after  the  purchaser  took  possession.  But 
the  court  chose  to  j^lant  itself  on  the  broa<l  ground  that  after 
thirty  years  a  void  deed  becomes  valid.  For  this  the  follow- 
ing clause  of  the  law  (General  Statutes,  chapter  11,  article  1, 
section  4)  is  quoted; 

**The  period  in  which  an  action  for  tlie  recovery  of  real  prop- 
erty majf  be  brought   shall  not  in  any  case  ])e  extended  beyond 
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thirty  years  from  the  time  at  which  the  right  to  bring  the 
action  first  accrued  to  the  plaintiff,  or  the  person  through 
whom  he  claims,  by  reason  of  any  death,  or  the  existence  or 
continuance  of  any  disability  whatever." 

The  italics  are  my  own.  It  will  be  seen  that  the  statutes  do 
not  connect  the  accrual  of  the  action  with  the  disability.  It 
speaks  of  the  disability  to  bring  suit,  and  that  is  not  absolute; 
it  is  only  an  excuse  for  supposed  laches;  for  a  wife  may  sue 
with  her  husband's  consent,  and  often  without  it,  an  infant  or 
lunatic  through  his  guardian,  committee  or  next  friend.  The 
very  words  *'any  deaths"  make  the  meaning  clear;  they  refer 
to  the  cumulation  of  disabilities  under  the  older  statutes. 

The  ground  assigned  for  this  extraordinary  departure  is  the 
supposed  hardship  of  the  case.  I  don't  admit  that  there  can 
be  any  such  hardship.  A  man  has  no  business  to  buy  or  to 
improve  land  without  first  looking  into  the  public  records  at 
the  county  seat.  The  defendants  must  have  known  that  there 
was  no  valid  deed  from  Mrs.  Beal,  for  she  could  only  convey 
by  record.  It  is  as  easy  to  look  back  thirty-five  years  as  thirty- 
five  months.  If  these  notions  about  hardships  are  to  prevail, 
we' might  as  well  do  away  with  the  record  of  deeds. 

A  court  that  must  sometimes  in  its  adherence  to  technical 
rules  run  counter  to  popular  prejudice  should  not  yield  to  it 
on  other  occasi(ms,  least  of  all  on  a  question  of  mine  and  thine, 
on  a  title  to  land,  where  certainty  is  all  important.  Kentuck- 
ians  are  still  proud  of  Mills,  Boyle  and  Owsley,  and  their  stern: 
enforcement  of  the  most  unpopular  legal  rights. 

L.  N.  DEMBITZ. 


KENTUCKY  COURT  OF  APPEALS. 

CROW  v.  OWENSBORO  &  NASHVILLE  R.  R.  CO. 

(Filed  May  29,  1884.) 

1.  Pleading— Relief— Rescission— Where  the  facts  set  out  in  the  petitioiT 
show  grounds  for  only  partial  rescission  of  a  contract,  complete  rescission 
can  not  be  granted  under  a  prayer  for  general  relief.  Under  such  a  prayer 
only  such  relief  can  be  granted  as  is  consistent  with  the  facts  set  out  in  the 
pleadings. 

Appeal  from  Daivess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 
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In  1869  appellant  executed  to  appellee  a  conveyance  for  five 
and  two-thirds  acres  of  land  containing  these  provisions:  ''For 
and  in  consideration  of  a  depot  being  located  on  tlie  same,  we 
hereby  bargain,  sell  and  convey  to  the  Owensboro  &  Riissell- 
ville  R.  R.  Co."  a  certain  defined  boundary  of  land,  and  con- 
cluding: *'In  this  transfer  it  is  to  be  distinctly  understood  that 
said  land  is  to  be  used  by  said  railroad  company  for  railroad 
purposes  solely,  and  in  case  of  any  violation  of  this  agreement 
by  said  company,  then  said  land  shall  revert  to  us." 

On  the  15th  of  January,  188U»  this  suit  was  filed,  alleging 
the  construction  of  the  railroad  ov^er  the  land,  and  its  opera- 
tion, but  charging  that  no  depot  building  had  been  erected 
thereon;  alleging  the  width  of  the  land  occupied  and  necessary 
to  be  used  in  operating  the  road,  and  seeking  to  recover  that 
portion  of  the  land  not  necessary  to  the  operation  of  the  road. 
The  petition  closed  with  this  prayer:  ''Wherefore,  the  plaintiff 
prays  that  the  court  adjudge  said  lands  have  reverted  to  the 
plaintiffs;  that  said  deed  be  declared  void;  that  plaintiff  have 
possession  thereof  and  for  judgment  for  his  costs  and  all  proper 
and  general  relief." 

The  evidence  tends  to  show  that  the  road  was  constructed 
within  a  reasonable  time,  and  operated  with  but  little  inter- 
ruption up  to  the  institution  of  this  action,  but  also  shows 
that  no  depot  building  was  erected  on  the  land. 

There  is  in  the  petition  no  allegation  that  there  was  a  fail- 
ure, within  a  reasonable  time,  to  erect  or  establish  a  depot 
building,  nor  is  there  any  allegation  of  any  demand  or  request 
to  establish  such  a  building,  nor  of  damages  resulting  from 
such  failure. 

Section  90  of  the  present  Code  of  Practice  in  civil  cases  which 
provides:  "The  petition  must  state  facts  which  constitute  a 
cause  of  action  in  favor  of  the  plaintiff  against  the  defendant, 
and  must  demand  the  specific  relief  to  which  the  plaintiff  con- 
eiders  himself  entitled,  and  may  contain  a  general  prayer  for 
any  other  relief  to  which  the  plaintiff  may  appear  to  be  en- 
titled. If  no  defense  be  made  the  plaintiff  can  not  have  judg- 
ment for  any  relief  not  specifically  demanded,  but  if  defense  be 
made  he  may  have  judgment  for  other  relief,  under  a  prayer 
therefor, "  is  simply  an  affirmation  of  what  the  practice  wa&. 
prior  to  the  adoption  of  this  provision. 
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•  Under  that  practice  it  was  required  that  in  order  to  have  re- 
lief under  a  general  prayer  the  relief  must  be  consistent  with 
that  8i)ecifically  prayed,  as  well  as  with  the  case  made  by  the 
bill.     (1  Daniel's  Chancery  Pleading  and  Practice,  878.) 

Here  the  relief  sought  is  inconsistent  with  that  set  out  in  the 
petition  as  well  as  with  that  specifically  prayed.  The  petition 
sets  forth  an  action  for  the  partial  rescission  of  the  contract, 
while  the  prayer  is  for  a  complete  rescission. 

The  erection  of  the  depot  appears  to  have  been  one  of  the 
considerations  for  which  the  conveyance  was  made,  but  not  the 
sole  consideration,  and  proba})ly  not  the  material  considera- 
tion ;  but  whether  this  court  could  reverse  as  the  i)leading9 
stand,  if  the  erection  of  the  depot  were  the  main  consideration, 
need  not  be  considered,  since  the  pleadings  and  the  prayer  to 
the  petition  are  inconsistent  and  irreconcila))le  with  the  relief 
sought  on  this  appeal. 

Judgment  aflBrmed. 

Geo.  W.  Jolly  for  appellant. 

Weir,  Weir  &  Walker  for  appellee. 


FRANK  V.   PEYTON. 
(Filed  May  81,  1884.) 

1.  Jurisdiction— Injunction- A  having  purchased  of  B  a  tract  of  land  in 
Illinois  and  taken  his  deed  for  it, discovered  that  the  deed  was  so  defectively 
acknowledjred  that  it  could  not  be  recorded  there ;  B  on  learning  this  was 
trying  to  take  advantage  of  it  by  selling  the  land  a  second  time  on  an  in- 
nocent purchaser,  Held— A  court  of  equity  in  Kentucky  has  jurisdiction  to 
enjoin  B  from  making  the  sale,  he  being  within  the  process  of  the  court, 
although  the  land  was  not. 

Api)eal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  J.  H.  Frank,  purchased  of  Peyton  and  wife  a 
tract  of  ten  acres  of  land  lying  in  Cook  county,  Illinois,  for 
which  he  paid  Peyton  $500,  and  accepted  the  deed  of  the  grant- 
ors, passing  to  him,  as  he  supposed,  such  a  legal  title  as  could 
be  recorded.  The  mode  of  acknowledgment  was  so  defective  as 
by  the  law  of  Illinois  prevented  it  going  to  record  as  evidence 
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of  title  against  innocent  purchasers.  He  holds  the  legal  title, 
but  on  such  condition  as  will  not  protect  him  against  those 
who  may  purchase  of  his  vendor. 

These  facts  are  alleged  in  a  petition  in  equity  filed  by  the 
appellant,  with  the  further  allegation  that  the  appellees  were 
attempting  to  disjwse  of  the  property  by  sale  to  others,  and 
that  by  the  law  of  Illinois  the  innocent  purchaser  would  hold 
as  against  an  unrecorded  deed.  An  injunction  was  obtained 
prohibiting  the  parties  from  selling  until  the  questions  raised 
by  the  petition  could  be  determined. 

The  appellees  filed  a  demurrer  to  the  jurisdiction  and  also  an 
answer,  alleging  that  the  deed  was  in  the  nature  of  a  mortgage 
and  so  intended  by  the  parties  when  executed,  etc. 

When  an  issue  was  tendered  by  the  reply  to  the  answer  the 
court  below  sustained  the  demurrer  to  the  jurisdiction  and  dis- 
missed appellant's  petition. 

The  facts  disclosed  in  the  petition  shows  clearly  tluit  the  ap- 
pellant is  the  owner  of  the  land  by  reason  of  the  onvin^ance 
from  the  appellees,  and  that  this  title  is  ini])eriled  by  the  efforts 
on  the  part  of  the  ap])ellee8  to  sell  the  land  to  some  one  else. 
They  had  received  of  the  appellant  the  purchase  money  and 
were  attempting  to  deprive  him  of  his  title,  and,  being  insol- 
T-ent,  the  remedy  in  the  warranty  was  ineffectual,  or,  even  if 
solvent,  the  ai)pellant  was  entitled  to  such  a  conveyance  as 
would  protect  him  agiiinst  all  parties.  This  is  not  an  effort  to 
sell  the  land  to  raise  the  purchase  money  paid  by  the  appel- 
lant, but  the  chancellor  is  only  asked  to  require  the  appellees 
to  do  what  they  agreed  and  attempted  to  do  by  the  delivery  of 
the  deed  with  the  defective  acknowledgment;  that  is,  make 
them  such  a  conveyance  as  by  the  law  of  Illinois  can  I)e  re- 
corded so  as  to  notify  third  parties  of  appellant's  titles.  This 
proceeding  in  equity  acts  upon  the  person  and  the  fact  that 
pro])erty  in  another  jurisdiction  maybe  aff'ected  by  it  is  no  ob- 
jection to  the  relief.  The  relief  sought  or  the  action  brought  is 
purely  transitory,  and  there  is  no  reascm  for  requiring  either 
of  these  parties,  both  living  in  this  State,  to  seek  the  aid  of  an 
Illinois  court  for  the  relief  to  which  tlie  appellant,  if  his  state- 
inents  are  sustained,  is  clearly  entitled. 

In  the  case  of  Massie  v.  Watts,  0  Cranch,  148,  Watts,  a  citi- 
zen of  Virginia,  brought  an  action  in  equity  against  Massie,  a 
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citizen  of  Kentucky,  to  compel  the  latter  to  convey  to  the 
former  1,(KX)  acres  of  land  in  the  State  of  Ohio,  upon  the  ground 
that  Masnie  had  obtained  the  legal  title  with  notice  of  the 
plaintiff's  equitable  title.  This  bill  was  sustained  and  the  re- 
lief granted.  The  present  action  is  not  an  attempt  to  recover 
the  land  by  a  better  or  su])erior  title,  but  to  cure  a  defect  in  an 
executed  agreement,  defective  merely  in  its  acknowledgment, 
and  there  is  no  reason,  when  the  m(Kle  of  curing  the  defect  is 
clearly  pointed  out,  why  the  relief  should  not  be  given.  Judg- 
ment reversed  and  cause  remanded,  with  directions  to  overrule 
the  demurrer  to  the  jurisdiction  and  for  proceedings  consistent 
with  this  oj)ini(m. 

It  is  not  insisted  in  argument  that  the  feme  can  be  compelled 
to  relinquish  her  dower  by  the  chancellor. 

Kincheloe  &  Eskridge  for  appellant. 

Jno.  Allen  Murray  and  Wm.  R.  Haynes  for  appellee. 


Dl:GAN  V.  CORN. 
(Filed  June  5,  1884.) 

1.  Deed— Acknowledgment -Record  -Under  Revised  Statutes,  chapter  24^ 
sections  14  and  23,  the  deed  of  a  married  woman  is  not  valid  unless  lodged 
for  record  within  eight  months  from  the  date  thereof.  If  not  lodged  within 
that  time  it  must  be  re-acknowledged  before  it  will  become  vaUd. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lcnvis. 

Thomas  Dugan,  hus})and  of  appellant,  in  May,  18(57,  sold, 
delivered  possession  of,  and  execut(Hi  a  covenant  to  convey  to 
McBrayer  two  lots  of  land  in  the  town  of  Carrollton,  whereon 
was  a  hotel  building,  in  consideration  of  $1,850,  for  which  a 
bill  of  exchange  was  drawn,  and  a  lot  of  whisky  to  })e  thereafter 
delivered. 

In  February,  18()8,  an  action  on  the  bill  of  exchange  was  in- 
stituted by  Dugan  against  McJirayer  and  others  in  the  Jefferson 
Court  of  Common  Pleas,  which  was  afterwards  transferred  to 
the  Louisville  Chancery  Court,  when  in  June,  L^Ol),  a  pc^rsonal 
judgment  was  nuidered  for  the  amount  sued  for. 

During  the  p<Midency  of  tliat  action,  to   which  defense  was; 
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made,  Diigaii  filed  with  his  pleading  and  tendered  in  court  a 
deed  to  the  hotel  property  executed  in  December,  18(57,  by  him 
and  appellant  to  McBrayer,  which  appears  to  have  been  ac- 
knowledged in  due  form  of  law  by  each  of  them. 

In  July,  1868,  Dugan  instituted  an  action  in  the  Carroll  Cir- 
cuit Court  to  recover  judgment  for  the  value  of  the  whisky, 
w^hich  he  alleged  McBrayer  had  failed  to  deliver,  and  for  the 
enforcement  of  his  lien  on  the  property  sold.  In  his  petition 
he  stated  that  in  accordance  with  his  contract  he  had  executed 
and  tendered  to  McBrayer  a  deed  conveying  to  him  the  prop- 
erty, retaining  a  lien  as  was  agreed  in  the  title  bond,  which 
deed  w^as  then  on  file  in  the  Louisville  Chancery  Court. 

To  that  action  no  defense  was  made,  and  in  Sei)tember,  1868, 
judgment  was  rendered  against  McBrayer  for  the  value  of  the 
whisky,  and  for  a  sale  of  the  property  to  satisfy  it.  And  after- 
wards it  was,  in  pursuance  of  the  judgment,  sold  and  ])urchased 
by  one  Brewer,  who  transferred  his  bid  to  appellee,  the  latter 
paying  the  purchase  price,  and  in  March,  1870,  receiving  a 
commissioner's  deed  and  the  i)osseHsion  of  the  hotel  propiM'ty. 

Thomas  Dugan  died  in  March,  1878,  and  in  April,  1868,  ap- 
pellant instituted  this  action  for  the  allotment  to  her  of  dower 
and  recovery  of*  one-third  in  value  of  rents  accruing  from  that 
time. 

The  deed  executed  by  Thomas  Dugan  and  wife  in  December, 
1867,  and  tendered  to  McBrayer,  was  never  recorded  or  lodged 
for  record  in  the  proper  office  until  August,  1878,  when  it  was 
withdrawn  by  appellee  from  the  Louisville  Chancery  Court, 
and,  as  appears  from  the  certificate  of  the  clerk  of  the  Carroll 
County  Court,  produced  to  him  and  admitted  to  record  in  his 
office. 

The  question  now  presented  is  whether  appellant  is,  notwith- 
j*tiinding  the  deed  duly  executed  and  acknowledged  by  her  hus- 
band and  herself  to  McBrayer  in  1867,  entitled  to  dower  in  the 
hotel  property. 

Section  14,  chapter  24,  Revised  Statutes,  which  has  ))een  re- 
adopted  in  the  General  Statutes,  is  as  follows:  ** Deeds  made 
by  residents  of  Kentucky,  other  than  deeds  (;f  trust  and  mort- 
gages, shall  not  be  good  against  a  ])urchaser  for  a  valuable  con- 
sideration  not  having   notice  thc^reof,  or  any  creditor,  except 
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from  the  time  the  same  shall  be  legally  acknowledged  or  proved 
and  lodged  for  record  miless  the  same  be  so  lodged  within  eight 
months  from  the  date  thereof." 

Section  28  provides  that  **  where  deeds  have  been  or  may  be 
legally  executed,  but  not  recorded  or  lodged  for  record  in  proper 
time,  such  deeds  may  be  proved  or  acknowledged  and  recorded, 
and  ))e  as  effectual  from  tire  time  of  so  recording  as  if  recorded 
in  proper  time.  This  section  shall  hot  apply  to  the  deed  of  a 
married  woman  unless  re-acknowledged  by  her  and  recorded 
thereafter  in  proper  time." 

According  to  the  construction  by  this  court  of  statutes  on 
the  same  subject  existing  previous  to  the  act  of  1831  (Statute 
Law,  458)  which  were  not  essentially  different  from  the  two 
sections  just  quoted,  '*the  obligatory  force  upon  a  married 
woman  of  a  deed  executed  b\'  her  depended  upon  it  being  re- 
corded or  lodged  in  the  ])roper  office  within  eight  months  from 
its  date,  and  this  not  being  done,  it  became  incapable  of  being 
rendered  obligatory  except  by  her  own  act"  (Applegate  v. 
Gracy,  9  Dana,  215;  Scarborough  v.  Watkins  and  Wife,  9  B. 
Monroe,  540).  And  the  Revised  Statutes  have,  since  their 
adoption,  been  construed  the  same  way.  (McGuire  v.  Bow- 
man, 18  Bush,  550;  Burton  v.  Shotwell,  13  Bush,  271.) 

The  tenth  section  of  the  act  of  1881  in  substance  provides 
that  deeds  wOiich  have  been  or  shall  be  duly  proved  and  ac- 
knowledged, but  not  lodged  for  record  in  the  proper  office 
within  the  time  prescribed  ))y  law  may,  nevertheless,  be  re- 
corded, and  from  the  time  of  recording  be  as  effectual  as  if 
recorded  in  proper  time. 

That  section  is  substantially  the  same  as  section  22,  chapter 
24,  General  Statutes,  and  from  both  of  them  is  omitted  the 
excepti<m  in  favor  of  married  women  contained  in  the  last 
.clause  of  section  28,  Revised  Statutes,  quoted. 

In  the  case  of  Applegate  v.  Gracy,  supra,  the  deed  of  the 
feme  covert  was  made,  and  the  time  prescribed  by  law  in  which 
it  might  be  lodged  for  record  had  exj)ired  lief  ore  the  passage  of 
the  act  of  1881,  and  the  court  for  that  reason  held  the  tenth 
section  did  not  extend  to  or  apply  in  that  case.  And  although 
the  question,  whether  by  fair  construction  the  section  could  be 
jnade  to  apply  to  a  deed  of  a  feme  covert  in  any  case,  as  w^ell 
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as  the  question  of  legislative  power  to  give  vitality  to  a  deed 
that  had  already  lost  its  obligatory  force,  were  suggested.  In 
the  opinion  of  the  court  it  was  not  deemed  necessary  to  decide 
either  of  them. 

In  the  case  of  Finley,  &c.  v.  Spratt,  &c.,  14  Bush,  225,  it 
was  held  that  *'the  deed  of  a  married  woman,  like  that  of  a 
person  sui  juris,  wall  be  good  against  a  purchaser  for  a  valuable 
consideration,  or  against  creditors  from  its  date,  if  it  be  legally 
lodged  for  record  within  sixty  days  thereafter,  and,  if  not  lodged 
for  record  within  that  time,  it  will  be  effectual  whenever  sa 
lodged."  But  in  that  case  the  deed  was  executed  after  the 
adoption  of  the  General  Statutes,  which  were  held  to  be  ma- 
terially different  from  tlie  Revised  Statutes  on  the  same 
subject. 

The  construction  given  by  this  court  to  the  Revised  Statutes, 
as  well  as  similar  statutes  existing  previous  to  1881,  has  been, 
uniform,  and  adhered  to  too  long  to  be  now  called  in  question^ 
And  as  the  Revised  Statutes  were  in  force  at  the  end  of  eight 
months  from  the  time  the  deed  was  executed  and  acknowledged 
in  1867,  as  well  as  when  the  death  of  Thomas  Dugan,  the  hus- 
band of  appellant,  occurred  in  1878,  when  what  was  before  a 
contingent  right  of  appellant  to  dower  in  the  hotel  property 
became  vested  and  certain.  They  must  be  held  to  govern  in 
this  case.  For,  independent  of  the  ruling  of  this  court  hereto- 
fore on  the  same  subject  and  of  the  question  of  constitutional 
power  that  might  have  arisen,  the  legislature  has  expressly 
provided  in  section  8,  article  1  of  the  act  adopting  the  General 
Statutes  that  no  right  before  that  time  established,  accrued  or 
accruing,  should  be  affected  thereby. 

There  is  nothing  in  this  record  to  show  that  appellant  ever 
re-acknowledged  the  deed  made  by  her  husband  and  herself  to 
McBrayer  in  1867,  which  is  now  relied  on  to  defeat  her  claim 
to  dower;  in  fact  it  clearly  appears  she  never  has  done  so. 

She  was  not  a  party  to  the  action  of  her  husband  against 
McBrayer  and  others  in  the  Louisville  Chancery  Court,  nor  to 
the  one  in  the  Carroll  Circuit  Court,  and  consequently  she  is 
not  bound  or  estopped  by  the  proceedings  had  in  either. 

She  executed  and  acknowledged  the  deed  in  1867,  and  it  was 
not  by  reason  of  any  fraud  on  her  part  that  it  subsequently 
became  inoperative,  but  simply   because  McBrayer  failed  to 
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cause  it  to  be  lodged  for  record  within  the  time  required  by 
law.  Nor  was  the  failure  by  appellee  to  require  a  re-acknowl- 
edgment of  the  deed  of  1867,  or  relinquishment  of  her  dower 
as  a  condition  of  his  acceptance  of  the  commissioner's  deed 
and  payment  of  the  purchase  price  for  the  hotel  property  caused 
by  her,  but  must  be  attributed  to  his  own  neglect. 

It  does  not  make  any  difference  whether  the  deed  of  1867 
was  delivered  by  Thomas  Dugan,  or  thereby  tendered  and  not 
accepted  by  McBrayer;  for,  by  reason  of  the  failure  to  lodge  it 
for  record  in  the  proper  office  within  eight  months  from  the 
time  it  was  acknowledged  bj*^  appellant,  it  ceased  to  be  obli- 
gatory upon  her,  and  her  contingent  right  of  dower  thereafter 
existed  as  if  the  deed  had  never  been  acknowledged  at  all. 

Wherefore,  the  judgment  dismissing  appellant's  petition  is 
reversed  and  cause  remanded  for  further  proceedings  consistent 
w4th  this  opinion. 

W.  B.  &  H.  M.  Winslow  for  appellant. 

Masterson  &  Gaunt  for  appellee. 


DONAHUE  v.  DREXLER. 
(Filed  June  8,  1884.) 

1.  Res  adjudicata— A  sued  B  for  assault  and  battery,  but  dismissed  the 
suit  settled,  and  he  having  died  shortly  afterwards,  his  widow  brought  suit 
under  General  Statutes,  chapter!,  section  6  against  B.  claiming  that  her  hus- 
band had  died  of  the  injuries  inflicted  by  B,  Held— -The  former  suit  for  as- 
sault and  battery  was  no  bar  t<^  her  action. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Hargis. 

In  January,  1881,  John  Donahue  brought  suit  for  assault  and 
battery  against  Frederick  Drexler.  On  the  25th  of  the  follow- 
ing April  it  was,  by  written  agreement,  dismissed  settled,  each 
party  paying  his  own  costs.  Donahue  died  the  8th  day  of  May 
and  his  wife,  the  appellant,  on  the  24th  of  September,  1881, 
instituted  this  action  a  gainst  Drexler  for  reparation  of  the  in- 
jury resulting  to  her  from  the  killing  of  her  husband.  Her 
suit  is  based  upon  the  sixth  section  of  chapter  1,  General  Stat- 
utes, which  reads  as  follows:  "The  widow  and  minor  child  or 
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children  (or  either  or  any  of  them)  of  a  person  killed  by  the 
careless,  wanton  or  malicious  use  of  firearms,  or  by  any  weapon 
popularly  known  as  colts,  brass  knucks  or  slung  shots  or  other 
deadly  weapons,  not  in  self-defense,  may  have  an  action  against 
the  person  or  persons  who  committed  the  killing,  and  all  others 
aiding  or  promoting  the  killing,  or  any  one  or  more  of  them, 
for  reparation  of  the  injury,  and  in  such  action  the  jury  may 
give  vindictive  damages."  To  the  petition  the  appellee  filed  a 
general  traverse  aiid  also  pleaded  in  bar  of  the  appellant's 
action  the  former  suit  of  her  husband  for  assault  and  battery. 

The  appellant  demurred  to  the  plea  in  bar,  which  was  over- 
ruled, and  failing  to  reph^  her  petition  was  dismissed.  From 
the  judgment  dismissing  her  action  she  has  appealed. 

Does  the  former  suit  of  the  husband  for  assault  and  battery 
and  its  settlement  constitute  a  bar  to  her  cause  of  action  under 
the  statute  is  the  question  to  be  determined. 

According  to  chapter  10,  General  Statutes,  actions  for  assault 
and  battery,  slander,  criminal  conversation,  and  so  much  of 
the  action  for  malicious  prosecution  as  is  intended  to  recover 
for  the  personal  injury  cease  with  the  death  of  the  person  and 
can  not  be  brought  or  revived  by  the  personal  representative. 
The  right  of  action  for  all  other  personal  injury  or  injuries  to 
real  or  personal  pro})erty  survive,  notwithstanding  the  death  of 
the  person  injuring  or  the  person  injured. 

It  has  l)een  held  in  the  case  of  Hansford's  Administratrix  v. 
Payne  &  Co.,  supra,  11  Bush,  885,  that  this  chapter  does  not 
authorize  suit  by  the  personal  representative  where  death  from 
the  injury  is  instantaneous,  its  object  being  to  except  certain 
classes  of  personal  injury  and  injuries  to  |)roperty  from  the 
common  law  rule  that  personal  actions  die  with  the  person. 
That  it  creates  no  new  causes  of  action.  The  same  construc- 
tion was  given  the  statute  in  the  cases  of  Murphy  and  Case,  9 
Bush. 

The  case  of  Connor's  Administratrix  v.  Paul,  12  Bush,  144, 
has  no  application  to  an  acticAi  like  the  present,  for  there  the 
suit  was  by  the  personal  representative  for  the  death  of  the  in- 
te.state  under  an  Indiana  statute,  and  the  ])oint  decided  was 
that  the  same  personal  representative  could  not  maintain 
another  action  for  the  mental  and  bodily  suft'ering  of  her  in- 
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testate  which  survived  iinder  the  common  law.  As  the  cause 
of  action  was  based  upon  the  same  facts,  and  the  degree  of 
negligence  required  by  the  statute  being  merely  higher  than  at 
common  law,  the  personal  representative  was  held  to  an  elec- 
tion because  an  action  for  the  death  was  a  bar  to  the  common 
law  action  for  mental  and  bodily  suffering  before  death  (14  B. 
Monroe,  165).  It  was  also  decided  in  Hansford's  Administra- 
trix V.  Payne  &  Co.,  12  Bush,  885,  that  **a  recovery  of  puni- 
tive damages  for  the  destruction  of  the  life  will  certainly  bar 
any  other  action  for  the  injury  or  any  of  its  consequences,  and 
if  a  party  elects  to  sue  and  enforce  the  right  of  action  that  sur- 
vives to  him  he  will  not  be  allowed  afterward  to  avail  himself 
of  the  benefits  of  the  punitive  statute,  and  also  to  recover  un- 
der its  provisions." 

Those  cases  were  decided  upon  a  different  state  of  facts  from 
the  one  before  us.  The  recovery  in  them  could  have  been  made 
only  by  the  ])ersonal  representative  for  the  pecuniary  injury  to 
the  estate.  There  is  much  good  reason  to  sustain  the  position 
of  those  cases  in  the  fact  that  the  personal  representative  could 
do  only  what  the  deceased  could  have  done,  had  death  not  en- 
sued. 

The  representative  stands  for  the  deceased,  his  estate  and  the 
rights  of  his  creditors  therein,  and  he  should  not  be  allowed  to 
carve  up  the  cause  of  action  any  more  than  the  deceased,  had 
he  survived  tlie  injury.  In  this  case  we  find  two  causf^  of 
action,  with  different  purposes  and  reasons  for  their  existence. 

The  suit  for  assault  and  battery  could  not  have  survived  to 
the  personal  representative,  for  the  statute  says  it  shall  die 
with  the  person  injured  or  injuring.  It  was  a  personal  action 
purely  for  the  bodily  injury,  not  for  pain,  suffering  and  loss  of 
service  to  his  wife  and  children  after  the  injury  and  before 
death,  and  the  compensation  which  he  had  the  right  to  wa& 
extinguished  by  his  death  or  the  settlement  which  he  made. 
But  his  right  of  action  for -the  bodily  injury  from  the  assault 
and  battery  is  wholly  distinct  from  the  action  which  the  widow 
and  minor  children  may  have  for  reparation  of  the  injury  re- 
sulting to  them  from  the  death  of  the  injured.  This  statute 
creates  a  new  grievance,  a  new  causw  of  action,  in  which  neither 
the  deceased  nor  his  estate  has  any  interest,  and  for  which  his 
administrator  could  not  sue.     It  is  l)a8ed  upon  the  wrong  to 


Digitized  by  VjOOQiC 


KENTUCKY  CENTRAL  R.  R.  CO.  V.  KENNEY.  17 

the  wife  and  children  by  depriving  them  of  their  natural  sup- 
port and  protection  which  the  law  gives  them  in  the  husband 
and  father. 

The  injury  is- to  them  and  their  rights.  They  have  the  ex- 
clusive right  of  action  under  the  statute  and  are  entitled  per- 
sonally to  the  results  of  any  judgment  that  may  be  recovered. 
This  is  a  highly  penal  statute  passed  to  protect  widows  and 
orphans  from  pecuniary  distress  resulting  from  the  acts  de- 
scribed in  the  statute,  and  to  prevent  the  perpetration  of  such 
acts  by  awarding  vindictive  damages  in  addition  to  or  regard- 
less of  the  punishment  which  may  be  inflicted  by  the  criminal 
law  (25  Hun.,  N.  Y.  S.  C,  627;  23  N.  Y.,  469).  Wherefore, 
the  judgment  is  reversed  and  cause  remanded,  with  directions 
to  sustain  the  demurrer  and  for  further  proper  proceedings. 

Alpheus  Baker  and  M.  Boland  for  appellant. 

Byorn  Bacon  and  Isaac  Cald\fell  for  appellee. 


KENTUCKY  CENTRAL  RAILROAD  CO.  v.  KENNEY. 
(Filed  May  81,  1884.) 

1.  Election  of  judge -Agreements -Although  there  is  no  law  authorizing 
the  choice  of  a  special  judge  to  act  for  a  whole  term  in  the  absence  of  the 
reinilAT  incumbent,  yet  if  parties  agree  that  such  judge  may  try  their  oa&e, 
they  can  not  afterwards  object  that  his  election  as  judge  was  invalid. 

2.  Covenants  running  with  land— A  parol  agreement  to  maintain  fences 
does  not  run  with  the  land,  but  aflT^Hsts  the  parties  to  the  agreement  only. 
But  a  written  agreement  showing  an  intention  to  charge  the  land  runs 
with  it  and  is  enforceable  against  subsequent  grantees. 

3.  Action  may  be  maintained  against  a  railroad  by  proof  of  default  in 
its  obligation  to  keep  a  fence  at  a  particular  point  by  which  plaintiff's  cat- 
tle came  on  the  track  and  were  injured. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hargie. 

The  Hon.  W.  A.  Cunningham,  in  the  absence  of  the  circuit 
judge,  was  elected  to  hold  the  October  term  of  the  Bourbon 
Circuit  Court.  During  the  term  this  case  was  called,  a  jury 
waived,  and,  although  he  said  he  would  prefer  not  to  try  the 
case  and  asked  to  be  excused  from  acting,  counsel  for  both 
July,  1884—2 
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plaintiff  and  defendant  insisted  that  he  should  do  so,  which  he 
did.  After  he  had  decided  the  case  the  appellant  for  the  first 
time  objected  to  him  as  a  judge,  on  the  ground  that  there  was 
no  law  iiuthorizing  an  election  of  a  special  judge  for  the  term, 
and  as  he  had  not  been  elected  to  try  this  case  and  to  act  for 
that  occasion  the  trial  was  illegal. 

Section  1,  article  7,  chapter  28,  General  Statutes,  provides, 
among  other  things,  that  **the  parties  by  agreement  may  select 
one  of  the  attorneys  of  the  court  to  preside  on  the  trial  and 
"hold  the  court  for  the  occasion.'' 

This  the  parties  in  the  present  case  did,  and  the  fact  that  the 
same  attorney  was  acting  as  judge  for  the  term,  whether  author- 
ized by  the  letter  of  that  section  or  not,  makes  no  difference, 
for  it  did  not  affect  or  alter  the  right  of  the  parties  to  select 
him  ])y  agn^ement  to  try  the  case.  The  question  whether  he 
was  legally  acting  for  the  teftn  is  not  necessarily  before  us. 
The  deed  for _ the  right  of  way  from  appellee's  vendor  to  the 
predecessor  (;f  the  appellant  stipulated  that  **said  railroad 
company  do  make  and  kee])  in  perpetuity  good  fences  on  each 
side  of  the  roads,  so  far  as  the  same  nm  through  and  over  my 
land.''  The  evidence  shows  that  the  appellant  owns  the  same 
road,  rights  and  privileges  as  its  predecessor,  including  the 
right  of  way  conditionally  granted  by  the  deed,  and  that  it  has 
failed  to  nuike  or  keep,  in  perpetuity  good  fences  on  each  side 
of  the  right  of  way,  and  l)ecause  it  was  not  fenced  the  cow,  the 
value  of  which  was  sued  for  in  this  action,  strayed  on  the  track 
and  was  struck  and  killed  by  the*  train.  The  introduction  of 
the  deed  as  evidence  was  objected  to  and  the  questions  thus 
raised  are  whether  th(»  deed  contains  a  covenant  running  with 
the  land  and  did  the  failure  to  make  or  keep  the  fences  con- 
tril)ute,  in  a  proximate  degree,  to  the  negligent  destruction  of 
the  cow.  It  is  very  clear  that  a  parol  agreement  to  maintain 
fences  does  not  run  witli  the  land,  but  affects  only  the  parties 
to  the  agreement. 

It  is  ecpially  ctu'tain,  however,  that  a  written  agreement, 
such  as  this  deed  embraces,  showing  an  intention  to  charge  the 
land  ])y  the  covenant,  whicih  in  its  very  nature  inheres  in  the 
land  and  contains  mutual  i)romises  coiniected  with  the  grant  as 
a  part  of   it,  runs  with   the   land   and   is  enforceable    b}' *and 
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against  subsequent  grantees.  (Gill  v.  Atlantic  and  G.  W.  R. 
Co.,  27  Ohio  St.,  240;  Cook  v.  Mil.  &  St.  P.  R.  Co.,  36  Wis., 
45;  Bronson  v.  Coffin,  108  Mass.,  175;  Pierce  on  Railroads, 
185,  424. ) 

On  the  latter  point,  Pierce  on  Railroads  says:  *'If  the  com- 
pany is  in  default  in  the  performance  of  a  legal  obligation,  as 
by  neglect  to  maintain  the  fence  at  the  place  where  the  cattle 
came  on  the  track,  proof  of  such  default  and  of  the  cattle 
coming  upon  the  track  at  such  a  place  will  maintain  the  action, 
but  such  i>roof  is  essential"  (Pag*^  428).  Numerous  cases  cited 
in  note  2  to  this  extract  fully  and  unequivocally  sustain  the 
principle  it  announces. 

Wherefore,  the  judgment  is  affirmed. 

O'Hara  &  Bryan  for  appellant. 

Brent  &  McMillan  for  appellee. 


MAIDEN  V.  COMMONWEALTH. 
(Filed  May  29,  1884.) 

1.  Practice— Instructions— it  is  error  in  a  criminal  case  to  submit  special 
findings  to  the  jury  and  instruct  them ;  they  must  determine  those  facts  to 
be  true  by  a  preponderance  of  evidence;  they  should  be  required  to  find  the 
facts  to  be  true  beyond  a  reasonable  doubt. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

This  is  an  indictment  for  breaking  into  and  stealing  from  a 
certain  storehou^^e.  The  conviction  was  for  one  year  in  the 
penitentiary.  The  main  question  is  whether  the  court  below 
instructed  the  jury. 

The  court  first  instructed  the  jury  as  to  special  findings,  in 
which  instructions  tlie  jury  were  requested  to  determine  whc^ther 
the  facts  submitted  to  them  were  established  by  a  preponder- 
ance of  the  evidence — not  as  to  whether  the  existence  of  the 
facts  was  established  by  evidence  beyond  the  influence  of  a  rea- 
sonable doubt.  Upon  these  special  requests  the  jury  returned 
findings,  and  to  one  answered  that  the  punishment  should  be 
confinement  in  the  penitentiary  for  one  year.  The  court  also 
instructed  the  jury  that  they  must  find  the  accused  guilty  bf*- 
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yond  Ji  reasonable  doubt  before  returning  a  verdict  of  guilty. 
There  was  no  general  verdict  by  the  jury,  but  upon  the  special 
findings  the  court  pronounced  judgment  of  confinement  in  the 
State  penitentiary  for  one  year.  The  instructions  for  special 
findings  as  prestuited  are  not  autliorized  by  the  Code  and  are 
contrary  to  the  theory  of  criminal  jurisprudence.  As  in  the 
case  of  a  general  finding  the  jury  should  be  required  to  find 
ever}^  fact  necessary  to  conviction  to  exist  beyond  the  influ- 
ence of  a  reasonable  douljt.  Frcmi  the  special  findings  })y  the 
jury,  mider  instructions  from  the  court,  there  can  be  no  doubt 
that  appellant  was  prejudiced,  notwithstanding  the  general  in- 
structions referred  to.  Tliey  were  authorized  to  find  and  must 
have  found  appelhint  guilty  on  a  preponderance  of  the  evidence, 
instead  of  a  conviction  of  guilt  established  by  evidence  that 
excluded  all  reasonable  doubt. 

As  the  cause  must  be  reversed  for  the  error  indicated,  it  is- 
imnecessary  to  refer  to  the  other  points  suggested  by  counsel 
as  there  is  no  probability  that  the  errors,  if  any,  will  be  repeated 
on  a  retrial. 

Judgment  reversed. 

Walker  &  Hubbard  for  appc^llant. 

P.  W.  Hardin  for  appellee. 


CRITTENDExX  v.  COMMONWEALTH. 
(Filed  June  14,  1884.) 

1.  Evidence— A  witness  is  not  to  be  cross-examined  as  to  any  distinct  col-i 
lateral  fact  for  the  purpose  of  afterwards  impeaching  his  testimony  by  con- 
tradicting him. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  ctnirt  by  Chief  Justice  Hargis. 

On  the  18th  of  December,  1882,  the  appellant,  TJiomas  Crit- 
tenden, was  arrested  and  tried  for  a  breach  of  the  peace,  the 
deceased,  Rose  Mosby,  a  colored  boy  about  19  years  old,  then 
employed  as  diningrooui  servant  by  appellant's  father,  being 
a  witness  against  him.  At  the  trial  Mosby  testified  that 
Young,  with  whom  appellant  had  the  altercation,  did  not  call 
the   latter  a  white   son   of    a  l)itch.      Crittenden,    therefore^ 
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said:  ''I  will  see  you  later,''  or  **I  will  see  j'oii  this  evening." 
After  the  trial  was  over  the  parties  separated  and  returned 
to  their  respective  places,  near  Anchorage  depot,  Mosbv  stop- 
ping at  the  house  of  Ellen  Barnett,  a  colored  woman.  Crit- 
tenden went  to  the  depot,  and  there  received  an  express  package 
for  his  father,  and  carried  it  to  his  house,  where  Harry  and 
Burnley,  his  brothers,  were  awaiting  dinner.  The  diningroom 
was  up  stairs  and  the  kitchen  below. 

Susan  Johnson,  who  was  introduced  as  a  witness  by  the  aj)- 
pellant,  testified  on  direct  examination  that  when  he  came 
hack  from  Middletowu  (where  the  trial  hac^  taken  place),  he 
came  in  the  kitchen  **and  asked  for  Rose — if  he  had  come.  I 
said  no,  and  he  ask(^d  me  how  long  it  would  be  before  dinner, 
and  I  said  as  soon  as  Rose  came.  He  went  up  stairs  and  came 
down  and  asked  if  Rose  had  come.  Then  he  came  l)ack  again 
and  asked  me  if  Ros(^  had  come.  And  then  he  said  to  have  the 
dinner,  that  Harry  would  set  the  table."  She  said  nothing 
a}>out  Crittenden  l)eing  in  a  good  humor  or  making  any  threats. 
On  cross-examination  she  said:  ''When  I  was  carrying  the 
SOU})  up  I  had  on  Rose's  apron.  I  said  Mr.  Thomas  came  out 
of  the  room  when  I  came  up  the  steps.  I  did  not  knowwhether 
he  was  going  to  the  diningroom  or  going  out.  He  ran  against 
me,  and  he  said:  *Is  that  you,  Rose?'  and  I  sriid  'yes.'  He 
said  'excuse  me.'  "  She  was  then  asked  if,  while  the  Critten- 
dens  were  awaiting  dinner,  she  did  not  go  over  "to  Ellen  Bar- 
nett's  and  take  Rose  Mosby  out  and  tell  him  not  to  come  back 
to  Crittenden's;  that  lie  would  lie  killed."  She  answered:  "No, 
pir!  I  did  not  think  he  would  be  killed.  I  did  not  know. " 
She  was  then  asked:  "Were  you  Jiot  when  you  went  therein 
an  alarmed  and  disturbed  condition,  and  did  not  you  go  there 
to  warn  him  not  to  come  there?"  Her  answer  was:  "I  don't 
know  whether  I  was  disturbed  or  not.  After  he  said  he  was 
not  coming,  I  ju.st  told  him  'not  to  come.'  "  She  was  asked 
fiusbtantially  the  same  (piestions  as  to  an  alleged  conversatiim 
with  Nichols,  in  which  she  was  supposed  to  have  related  what 
pas.sed  between  her  and  Rose  Mosby  at  Ellen  Barnett's.  Her 
answer  was:  "I  don't  know  whetlier  I  told  Henry  (Nichols)  that 
or  not."  The  Commonwealth,  against  appellant's  objections, was 
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then  allowed  to  prove  by  Henry  Nichols  "that  she  said  she  told 
Rose  not  to  come  there;  that  Mr.  Tommy  was  looking  for  him, 
and  looked  mad,  and  she  thought  he  would  be  hurt;  that  Mr. 
Crittenden  had  come  down  twice  to  look  for  him.  He  came  into 
the  room  where  she  was,  looking  for  Rose,  and  he  looked  mad, 
and  she  got  excited  and  ran  to  Mrs.  Bariiett*s  to  tell  him  not- 
to  come  there."  And  also  by  Ellen  Barnett  that**8he  said  she 
had  told  Rose  not  to  come  down  there;  that  Mr.  Tommy  would 
shoot  him."  This  testimony  was  illegal  because  it  was  an 
effort  substantially  and  in  effect, as  said  by  this  court  in  Champ's 
case,  2  Met.,  24,  to  show  that  the  witness  had  stated  out  of  court 
facts  which  she  failed  to  prove  in  court,  and  thus  to  transform 
the  hearsay  testimony  of  Nichols  and  Barnett  into  substan- 
tive evidence  which  did  not  have  the  oath  of  Susan  Johnson  to 
support  it,  for  she  denied  the  occurrences  as  shaped  by  the 
questions  put  to  her,  and  also  swore  that  she  had  not  had  the 
alleged  conversations  which  Nichols  and  Barnett,  who  knew 
nothing  personally  of  the  existence  of  the  supposed  facts. 

Section  597,  Civil  Code,  provides  that  '*a  witness  may  be  im- 
peached by  the  party  against  whom  he  is  produced  *  *  *  by 
showing  that  he  has  made  statements  different  from  his  pres- 
ent testimony."  But  the  question  here,  on  this  point,  is 
whether  the  alleged  statements  of  Susan  Johnson  are  different  ■ 
from  her  testimony.  There  is  no  necessary  conflict  between 
anything  she  said  on  the  examination  in  chief  and  the  state- 
ments attributed  to  her  by  Nichols  and  Barnett.  If  there  be 
any  conflict  or  difference  it  was  drawn  out  by  the  cross-exam= 
ination,  and  tbis  should  never  be  allowed  for  the  sole  purpose 
of  contradicting  the  witness  by  statements  made  elsewhere. 
*'A  witness  is  not  to  be  cross-examined  as  to  any  distinct  col- 
lateral fact  for  the  purpose  of  afterwards  impeaching  his  testi- 
mony by  contradicting  him"  (Starkie  on  Ev,.  200;  Kennedy 
v.  Commonwealth,  14  Bush,  857).  Instead  of  differing  from 
the  tendency  of  her  evidences  they  rather  accorded  with  it,  and 
what  she  did  do  was  simply  not  to  testify  to  substantive  facts 
which  she  was  supposed  to  know.  She  failed  to  state  in  court 
facts  whicli,  it  is  said,  she  admitted  out  of  court,  and  it  was- 
illeg;il  to  sui)ply  thf^  omission  b}'  liearsay  evidence. 
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This  view  is  clearly  sustained  by  the  authorities  cited.  There 
is  another  phase  of  this  alleged  contradictory  evidence  which 
renders  it  objectionable.  It  is  this:  Nichols  was  permitted  to 
testify  that  she  told  him  that  she  had  told  Mosby  **8he  thought 
he  would  be  hurt;  that  Mr.  Crittenden  had  come  down  twice 
to  look  for  him."  Her  inference  from  the  facts  as  she  stated 
them  does  not  necessarily  follow  because  Mosby  was  the 
diningroom  boy,  and  by  her  testimony  she  shows  that  she  was 
delaying  dinner  for  Mosby  to  come  ajul  set  the  table,  and  that 
Crittenden  finally  said  *'to  have  the  dinner;  that  Harry  would 
set  the  table."  It  was  for  the  jury  to  determine  from  the  facts 
ghe  detailed,  and  not  from  what  she  thought,  whether  Critten- 
den intended  to  kill  Mosby  or  was  impatient  for  his  dinner, 
and  certainly  the  appellant's  acts  and  words  and  not  her 
thoughts  furnished  the  medium  for  ascertaining  his  motives 
and  purposes.  (Commonwealth  v.  Mooney,  110  Mass.,  99; 
Kennedy's  Case,  14  Bush,  858;  15  B,  Monroe,  589.) 

In  the  case  of  Loving  v.  Commonwealth,  4  K3\  Law.  Rep., 
460,  the  doctrine  of  the  case  of  Kennedy  and  Camp  is  recog- 
nized and  applied. 

•It  is  claimed  by  coimsel  for  the  Commonwealth  that  the  evi- 
dence of  Nichols  and  Ellen  Barnett  did  not  prejudice  the  sub- 
stantial rights  of  a])pellant,  first,  because  the  appellant  is 
clearly  guilty;  and,  second,  he  was  only  convicted  of  man- 
slaughter. 

As  to  the  first  reason,  it  may  ))e  said  that  the  court  does  not 
try  the  fact  of  the  guilty  or  innocence  of  the  prisoner.  That 
is  for  the  jury,  and  the  jury  alone;  and  all  men  are  entitled  to 
a  fair  and  legal  trial,  and  we  know  of  no  excepticms  to  this 
nile.  It  is  true  that  the  verdict  of  the  jurj'  finding  the  appel- 
lant guilty  of  manslaughter  excludes  the  idea  that  they  believe 
he  did  the  killing  maliciously,  but  it  does  not  follow  for  that 
reason  the  appellant's  substantial  rights  wore  not  prejudiced 
by  this  eviden:!e,  for  th.^  question  wh'^ther  the  killing  was  ma- 
licious was  not  the  onl}^  issue  in  the  case.  The  appellant's 
plea  of  not  guilty  controverted  the  malice  necessary  to  consti- 
tute murder  and  presented  the  claim  of  self-def(»nse,  which,  if 
tnie,  entitled  him  to  an  acquittal  of  the  homicide  in  any  de- 
gree. It  will  not  do,  therefore,  to  say  this  evidence  was  not 
prejudicial,  for  that  would  be  to  assume  that  it  had  no  bearing 
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upon  the  plea  of  self-defeiiBe,  wliieh  we  can  not  concede.  About 
the  time  Crittenden  left  the  house,  after  he  ate  his  dinner, 
Mosby  came  into  the  kitchen  and  began  on  the  victuals,  and 
when  asked  by  Susan  Johnson  why  he  did  not  sit  down  and  eat 
his  dinner  as  he  ought  to,  he  said  **that  he  had  not  time;  that 
Mr.  Thomas  want(Kl  to  see  him  and  he  wanted  to  see  Mr. 
Thomas,  "and  then  went  out.  Shortly  afterwards  at  the  de- 
pot Crittenden  met  him  and  said:  **Are  you  going  over  to  the 
house  and  wash  the  dishes."  Mosby  replied:  *'No;  I  don't 
think  I  will  go  there  any  more,"  and  Crittenden  said:  ''Very 
well,"  or  "youwcm't?  Very  well, "and  went  l)ack  to  the  house. 
Just  after  he  left  Mosby  picked  up  a  rock  and  put  it  in  his 
pocket.  Crittenden  was  at  the  house  s(mie  minutes,  got  his 
gun,  loaded  it  with  bird  shot,  saying  he  was  going  hunting, 
there  having  been  some  black  l)irds  seen  in  the  neighborhood 
shortly  before  that  time.  He  passed  out  of  the  back  way,  and 
as  he  went  toward  the  stable  his  brother  says  he  told  him  to 
pay  the  exi)ressage,  which  Crittenden  said  he  had  forgot,  but 
would  do  so,  and  went  on  to  the  stabl(%  where  he  staid  some 
five  minutes.  Then  he  went  to  the  wnst  end  of  the  depot,  the 
route  he  took  being  much  further  than  the  usual  way;  got  on 
the  platform  which  led  to  th<^  (»xprf»ss  office,  and,  according  to 
the  Commonwealth's  witness(»s,  who  were  friendly  to  Mosby, 
walked  down  it  until  near  to  Mosby,  ])re>('nt('(l  his  j^un,  said: 
''You  son  of  rt  bitch,  you  swore  a  damn  li(^  against  me  in 
court, "  and  shot  him  in  th^^  l<»ft  breast.  Mosby  turned  and 
Crittenden  shot  him  under  and  between  the  right  shoulder  and 
spinal  column.  Mosby  staggered  twenty  or  thirty  feet  and 
fell  dead  or  died  soon  after  his  fall.  Burnley  Crittenden  testi- 
fied that  he  came  in  a  few  moments,  took  the  gun  from  appel- 
lant and  unloaded  it.  He  said  when  he  got  there  there  was  a 
large  rock  in  Mosliy's  hand.  The  Commonwealth  clainKnl 
that  Mos])y  had  only  one  rock  and  it  was  in  his  pocket, 
introducing  several  witness(»s  who  testified  that  they  saw 
no  rock  in  or  near  Mosby \s  hand  after  he  fell,  and 
that  none  was  im  the  i)latform.  Whether  Burnley  Crit- 
tenden was  to  be  believed  was  for  the  jurv  to  decide.  The 
theory  of  the  defense  is  that  Butler  Nichols  and  Heath  were 
members  of  a  secret  order  to  whicli  Mosby  belonged,  and  they 
w(»re  at  or  near  the  depot  to  sustain  the  latter  in  a  contem- 
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plated  aasault  on  CrittendtMi ;  that  they  were  consequently  hos- 
tile witnesses;  that  Mosby  had  armed  himself  with  rocks  and 
when  Crittenden  came  up  drew  the  larger  rock  to  throw  at  the 
latter,  and  was  shot  in  the  act;  that  Mosby  went  to  the  house, 
after  he  had  been  at  Barnett's,  showing  no  fear  of  Crittenden 
but  hurrying  through  eating,  so  he  could  find  him,  as  he  said 
he  wished  to  see  him,  and  that  this  evidence  showed  that  the 
alleged  statements  of  Susan  Johnson,  if  made  to  him,  had  no 
influence  on  him,  and  could  not  have  I)een  as  alarming  as 
Nichols  and  Barnett  would  proves  them  to  be  by  her  conversa- 
tions. It  is  plain,  tlierefore,  that  there  was  evidence,  if  true, 
tending  to  establish  self-defense,  whose  force  we  refrain  from 
discussing,  for  its  weight  and  credibility  l)el(mgs  to  the  triers 
of  the  fact,  and  the  conversation  with  Susan  Johnson,  t(*stified 
to  by  Nichols  and  Barnett,  tended  strongly  to  show  that  the 
alleged  self-defense  was  a  pretense,  and  the  circumstances  of 
loading  the  gun  with  })ird  shot,  going  the  farthc^st  way  to  the 
depot,  and,  as  if  on  a  hunt,  stopping  by  to  pay  expn»ssage,  and 
the  presence  of  th(»  larger  rock  in  Mosby's  liand  aft(M-  he  fc^U 
were  false  ai)pearances  in  part  and  perjury  as  to  th(»  rest  to  ex- 
cuse an  otherwise  willful  murd(*r.  The  alh^ged  conversations 
of  Susan  Johnson,  if  believed,  would  naturally  have  impressed 
the  jury  that  Crittenden  was  searcliing  fcr  Mos))y  in  the 
kitchen  every  few  minutes  bc^fon*  dinner  to  kill  him,  and  that 
his  trips  to  the  de])ot  were  for  the  same  purpose,  and-tendrnl  to 
convince  them  that  his  ple.i  of  Hf»lf-:h'fense  was  a  sham.  It  is 
not  the  duty  of  this  court  to  sixMuiLitH  on  the  forcp  «)f  such  im- 
portant evidence  and  its  wr^ight  with  th(»  jury,  for  it  must 
have  been  prejudicial  t-o  his  sul)stantial  rights.  To  do  so  would 
be  to  hazard  a  coniiict  of  opinion  b(»twf»en  court  and  jury  on 
the  weight  of  illegal  evithuice,  which,  being  sanctified  l)y  the 
court's  admission  as])ro()f,  may  hav(»  had  an  important  inrtuenc(» 
with  the  jury.     (8  Bush,  85i>. ) 

The  discussion  of  the  facts  has  been  indulged  sol(»ly  to  show 
the  imj)ortance  of  theerror  in  admitting  the  fvvid(>ncc»  of  Nichols 
and  Ellen  Barnett  as  to  conversations  witli  Susan  Johnson, 
and  not  to  indicate  our  l)eli»?f  as  to  thr^  truth  or  falsehood  of 
any  of  the  evidence  or  theories  on  f;ither  side.     \Vh(»refore,  the 
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judgment  is  reversed  and  cause  remanded,  with  directions  to 
grant  appellant  a  new  trial. 

Isaac  Caldwell  and  P.  B.  Muir  for  appellant. 

A.  G.  Caruth  and  P.  W.  Hardin  for  appellee. 


LEEDS  V.  SHAW'S  ADMINISTRATOR. 

(Filed  April  19,  1884.) 

1.  Charitable  uses  -A  devise  of  income  to  be  paid  annually  to  the  trust-ees 
of  the  L.  school  district  for  the  education  of  poor  children  and  maintenance 
of  a  good  common  school  in  said  district  is  not  void  for  uncertainty ;  nor  does 
the  failure  to  appoint  an  executor  or  trustee  render  the  devise  void. 

2.  The  devise  is  for  the  benefit  of  white  children  alone,  as  no  provision 
had  been  made  by  law  at  the  date  of  the  will  for  participation  by  colored 
children  in  the  common  school  system. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  second  clause  of  the  will  of  John  B.  Shaw,  deceased, 
which  has  been  duly  admitted  to  record,  is  as  follows:  ''I  then 
w^ill  and  desire  that  my  executor  hereinafter  named  shall  sell 
all  my  personal  estiite  and  collect  all  my  debts,  sell  and  convey 
my  farm  upon  which  I  now  live,  containing  about  90  acres, 
and  any  other  real  estate  that  I  may  own  at  my  death,  and  in- 
vest the  entire  proceeds  in  United  States  bonds  or  other  good 
interest  paying  stocks,  and  tha  interest  arising  from  said  in- 
vestment is  to  be  paid  over  every  year  to  the  trustees  of  the 
Lagrange  school  district,  and  liy  them  expended  in  the  educa- 
tion of  poor  children,  or  towards  the  main  tain  ance  of  a  good 
common  school  in  said  district  in  such  way  as  said  trustees 
shall  think  Ix'st — in  order  to  do  the  most  good  to  the  poor  chil- 
dren in  said  district.  *  I  have  not  appointed  an  executor  in 
this  will,  as  I  want  to  confer  with  some  of  my  friends  to  see 
whether  they  will  act,  and  if  I  do  not  hereafter  appoint  an  ex- 
ecutor, then  I  want  the  county  court  to  appoint  some  good  man 
who  will  see  this  will  carried  out." 

An  administrator  with  th^  will  annexed,  appointed  by  the 
Oldham  County  Court,  brouglit  this  action  to  settle  the  estate 
of  the  testat(.r.  for  constructi(;n  of  the  will,  and  judgment  deter- 

Digitized  by  CjOOQ IC 


LEEDS  V.  SHAW'S  ADM'R.  27 

mining  in  what  stocks  the  surplus  of  the  estate,  after  payment 
of  debts,  shall  be  invested,  and  to  whom  the  annual  interest  of 
such  investment  shall  be  paid. 

To  the  action  E.  S.  Leeds  and  others,  heirs  at  law  of  the  tes- 
tator, D.  H.  French  and  others,  trustees  of  the  Common  School 
District  of  Lagrange,  and  Boston  Baldock  and  others,  tilistees 
ot  the  Lagrange  Colored  School  District,  were  made  defend- 
ants. 

The  lower  CQurt  having  rendered  judgment  determining  that 
Leeds  and  others  are  not  entitled  as  heirs  at  law  to  any  part  of 
the  estate  of  the  testator,  and  sustained  a  general  demurrer  to 
the  answer  of  Baldock  and  his  associates,  they  have  respect- 
ively appealed;  the  first  named  upon  the  ground  that 
the  clause  of  the  will  quoted  is  void  for  want  of  certainty,  and 
the  latter  claiming  to  be  entitled  for  the  benefit  of  the  colored 
children  of  the  school  district  to  a  pro  rata  share  of  the  an- 
nual interest  arising  from  the  fund  set  apart  by  the  testator. 

In  our  opinion  there  is  no  such  want  of  certainty  as  to  either 
the  nature  and  objects  of  the  testator's  bounty,  or  as  to  the 
persons  appointed,  or  their  capacity  to  execute  the  trust  as 
renders  the  will  invalid  or  ineffectual. 

The  executor  of  the  will  or,  there  being  none,  the  adminis- 
trator appointed  by  the  county  court  of  Oldham  county,  where 
the  testator  resided  tx\.  the  time  of  his  death,  is  empowered  to 
collect  the  proceeds  of  the  estate  devised  for  the  purpose  men- 
tioned, and  invest  them  in  safe  stocks,  the  interest  of  which  is- 
to  be  annually  paid  to  the  trustees  of  the  Lagrange  school  dis- 
trict, who  are  by  law  constituted  a  corporation,  with  authority 
to  expend  and  use  the  money  in  the  manner  and  for  the  pur- 
poses mentioned  in  the  will. 

But  even  if  there  was  no  person  appointed  by  the  will  in 
whom  the  title  may  vest,  by  section  2,  chapter  18,  General 
Statutes,  authority  is  expressly  conferred  upon  the  court  of 
equit}"  for  Oldham  county  to  uphold  the  charity  ])y  appointing 
a  trustee,  or  by  taking  control  of  the  fund  or  property,  and 
directing  its  management  and  settling  who  are  the  beneficiaries 
there(;f. 

As  held  by  this  court  in  Cnmiie's  Heirs  v.  Louisville  Or- 
phuTis'  Home  Society,  8  Bush,  805,  the  aim  of  chapter  18  is  to 
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make  such  charities  as  it  enumerates  availa)3le  whenever  so  de- 
fined as  to  be  judicially  identified  and  applied. 

That  the  bounty  provided  by  the  testator  in  the  clause  of 
his  will  quoted  is  within  the  purview  of  the  statute  and  may 
be  judicially  identified  and  applied  is  too  manifest  to  need 
argunient.  There  can  be  no  reasonable  doubt  Imt  that  tlie 
beneficiaries  of  the  charity  intended  by  tlie  testator  are  chil- 
dren residing  within  the  common  school  district  in  which  the 
town  of  Lagrange  is  situated,  and  who  are  })y  law  entitled  to 
the  benefits  of  the  common  school  system  of  tlie  State. 

We  also  think  it  clear  that  the  testator  intended  the  annual 
interest  on  the  fund  to  be  paid  to  the  ''trustees  of  the  Lagrange 
school  district,"  established  according  to  law  for  the  educatiim 
of  white  childnni,  and  to  be  expended  for  tlieir  benefit  alone.  At 
the  date  of  the  will,  wliich  was  in  187-^,  no  provision  of  law 
existed  for  the  participation  of  colored  children,  in  the  benefits 
of  the  common  school  system  of  the  State,  nor  was  there  any 
comnu)n  school  districts  then  established  for  their  benefit.  By 
the  act  of  1874  first  authorizing  the  establishment  of  common 
school  districts  for  the  benefit  of  colored  children  as  well  as  by 
the  law  as  it  now  exists,  they  are  required  to  b(»  separate  and 
distinct  from  districts  provided  for  white  childnMi.  So  that 
there  are  now  two  distinct  common  school  districts  in  which 
tlie  town  ()f  Lagrange  is  situated,  one*  l)eing  for  the  education 
of  the  wliite,  and  the  other  of  the  colored  children.  But  the 
testator  makes  provision  for  the  payment  of  the  annual  inter- 
est to  the  trustees  of  only  one  school  district,  to  bi^  by  th^m 
expended  for  the  benefit  of  only  one  class  of  beneficiari<^s.  To 
ccmstrue  thpwill  so  as  to  exttMul  the  charity  to  colored  childr<^n 
would  require  the  payment  of  the  annual  interest  to  b(^  made 
to  two  distinct  sets  of  trustees  for  the  l^enefit  of  two  distinct 
classes  of  beneficiaries,  when  from  the  language  used  in  the 
will  it  is  obvious  the  testator  contemjilated  only  one  set  of 
trustees  and  one  class  of  })eneficiaries,  ti)  wit,  the  white  chil- 
dren of  the  common  school  district  as  it  existed  when  the  will 
was  made. 

Wherefore,  the  judgment  is  affirmed  on  the  appeal  of  Leeds 
and  others,  claiming  to  be  the  heirs  at  law  (i  the  testator,  and 
of  BaUlock  and  his  associate  trustees. 
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Rodman  <fe  Brown  for  appellants. 

Robbins  &  Mclntyre,  French  &  Howard  and  Carroll  &  Clore 
for  appellee. 


O'DELL  V.  LITTLE. 
(Filed  May  81,  1884.) 

1.  Estoppel— A  and  B  exchanged  lands,  but  A's  husband  failed  to  join  in 
the  deed  to  the  tract  conveyed  by  her,  Held— She  is  estopped  to  recover  it  on 
this  ground,  she  having  in  the  meantime  disposed  of  what  she  had  received 
from  B. 

2.  Statute  of  limitiitlon— Time  defined  in  which  wife  must  sue  to  recover 
lands  defectively  conveyed  by  herself  and  husliand. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

John  O.  Cochran  at  his  death  left  fturviving  him  his  two 
daughters,  Mrs.  O'Dell,  the  appellant  in  this  case,  and  Mrs. 
Eliza  Little,  the  ap])ellee,  the  husband  of  Mrs.  Little  being  a 
party  to  the  appeal.  The  real  estate  of  the  daughters  was 
allotted  to  them  and  conveyances  made  by  which  each  was  in- 
vested with  title  to  her  portion  of  the  inheritance.  After  this 
was  done  they  exchanged  their  respective  parcels,  the  one  for 
the  other.  Mrs.  Little  and  her  husband  conveyed  to  Mrs. 
O'Dell,  and  the  latter  conveyed  to  Mrs.  Little. 

After  the  conveyance  to  Mrs.  O'Dell  she  and  her  husband 
sold  the  lot  in  Louisville  conveyed  to  them  liy  Little  and  wife, 
and  invested  the  proceeds  in  other  property.  The  conveyance 
evidencing  the  exchange  between  the  two  sisters  was  made  in 
the  year  1862,  and  at  that  time  Mrs.  O'Dell's  husband  ^-as 
living,  but  failed  to  unite  with  her  in  the  conveyance.  He  was 
no  party  to  the  deed  except  his  signature  under  that  of  the 
wife,  and  his  acknowledgment  afterwards  made  in  confession 
with  the  wife  before  the  clerk. 

When  the  conveyances  were  made  in  1862  Mrs.  Little  and 
husband  took  possession  of  their  lot,  and  have  been  in  the  po8« 
session  since  that  time.  In  1878  the  husl)and  of  Mrs.  O'Dell 
died  and  she  was  then  discovert,  and  in  1881  instituted  this 
action  of  ejectment  against  her  sister,  Mrs.  Little,  for  the  re- 
covery of   the  lot  conveyed  to  the  latter  upon  the  ground  that 
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her  husband  not  uniting  with  her  in  the  conveyance,  it  was  ab- 
sohitely  void. 

Tlie  appellees,  Little  and  wife,  filed  an  answer,  relying,  first 
on  the  statute  of  limitation;  second  tliat  the  appellee,  Mrs. 
O'Dell,  having  ])een  invested  with  titJe  and  having  disposed  of 
the  lot  conveyed  her  by  her  sister,  is  estopped  by  such  acts 
from  recovering  the  lot  in  controversy. 

We  can  not  well  see  how  the  plea  of  the  statute  of  limita- 
tion is  to  be  avoided  by  the  appellant  if  the  theory  of  the  ap- 
pellee is  to  prevail.  The  entry  on  the  land  was  not  then  under 
the  title  of  feme  covert,  and  it  is  urged  that  no  title  passed 
from  the  husband,  and  the  a])pllees  are  to  be  regarded  as  going 
upon  the  land  under  a  claim  of  right  hostile  to  the  appellant's 
and  all  other  claimants.  They  were  on  the  land  from  1862 
until  1881,  a  period  of  near  nineteen  years,  and  eight  years 
after  the  disability  of  coverture  had  been  removed.  The  con- 
tract or  conveyance  being  void  the  right  of  entry  on  the  part 
of  the  husband  and  wife  accrued  in  1802.  The  statute  pro- 
vides **that  an  action  for  the  recovery  of  real  pro])ertycan  only 
})e  brought  within  fifteen  years  after  the  cause  of  action  first 
accrued  to  the  plaintitf, "  and  further,  that  ''if  at  the  time  the 
right  of  any  person  to  bring  an  action  for  real  property  first 
accrued  such  person  was  an  infant,  married  woman,  or  of  un- 
sound mind,  then  such  person  or  the  person  claiming  through 
him  may,  though  the  period  of  fifteen  years  has  expired,  bring 
the  action  within  three  years  after  the  time  such  disability  is 
removed."  (Sections  1  and  2  of  article  1,  chapter  71,  General 
Statutes. ) 

There  was  no  life  estate  or  curtesy  sold  by  the  husband  that 
would  prevent  the  statutf*  from  running,  i)ut  an  entry  under  a 
conveyance  that  a]ipellant  claims  did  not  pass  the  title. 
Whethi^r  it  did  or  not  under  our  statute  is  involved  in  dou})t, 
but  we  think  it  is  manifest  that  the  entry  was  undf^r  Mrs. 
O'Dell,  and  if  tlie  title  is  dfjfective  the  stiitute  began  to  run  at 
once,  and  the  feme  is  only  protected  by  the  saving  of  three 
years  embodied  in  section  2  of  article  1  of  chapter  71,  Cieneral 
Statutf\s. 

In  Stephens  v.  McCormick,  5  Bush,  181,  this  court  held  that 
where  the  husband  sold  tlie  wifi^'s  inheritance  passing?  to  hor, 
in  the  vear  1887,  that  she  was  not  Imrred  or  the  statute  did  not 
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begin  to  run  until  the  limitation  of  the  life  estate  of  the  hus- 
band, as  t«he  could  not  aue  and  had  no  right  of  entrv'  until  that 
event  happened,  and  further  said  that  if  she  had  united  with 
the  Husband  in  the  deed  and  claimed  that  it  was  defective,  that 
she  must  then  sue  within  three  years  after  the  removal  of  her 
disability. 

This  is  a  much  stronger  case,  as  there  was  no  impediment  on 
the  part  of  the  husband  and  wife,  and  the  entry  was  under  th<^ 
wife,  with  the  claim  of  an  absolute  title  against  both,  and, 
therefore,  the  action  must  have  been  brought  within  thrcio 
years  after  the  husl)and's  death,  and,  if  not,  and  the  fifteen 
years  has  run,  excluding  the  three  years,  the  saving  clause  of 
the  statute,  the  limitation  is  a  complete  bar  to  the  recovery. 

If  this  position  is  not  tenable  (but  as  to  the  correctness  of 
the  ruling  we  have  no  dou])t)  how  is  the  a])pellant  to  escape 
the  equitable  defense  relied  on  by  the  appeUee?  She  has  o))- 
tained  her  sister's  land  by  an  absolute  conveyancf.? — has  passed 
this  sister's  inheritance  by  a  conveyance  to  other  parties,  re- 
ceiving herself  the  consideration,  and  is  now  asking  her  sister, 
the  appellee,  to  surrender  the  land  conveyed  to  her  by  the  ap- 
pellant for  the  reason  that  her  conveyance  is  void. 

By  the  exchange  of  lands  sh(^  makes  her^-elf  the  sol(»  heir  or 
obtains  the  entire  inheritance  to  the  exclusion  of  the  appellee, 
if  a  recovery  is  permitt(Hl  in  this  case.  She  becomc^s  invested 
with  title  to  Jthe  whole,  and,  having  dispcsed  of  the  one-half, 
seeks  to  recover  the  othc^r.  It  does  not  follow  that  because  the 
deed  or  contract  of  a  married  womhn  is  void,  that  in  a  court  of 
equity  she  must  be  restored  to  her  original  condition,  regard- 
less of  the  injury  it  inflicts  on  others.  When  she  became  in- 
vested with  title  to  her  sister's  land  she  must  hav(^  known,  or 
will  be  presumed  to  have  known,  that  she  could  lu-t  divest  her 
sister  of  title  ])y  disposing  of  what  she  obtained  from  her  to  a 
stranger,  and  again  divest  that  sister  of  what  she  attempted  to 
convey  to  her  in  consideration  for  it  on  the  ground  that  the 
conveyance  was  void.  Her  disa])ility  will  not  relieve  lier  from 
her  fraud  or  enal)le  her  by  such  conduct  to  inflict  such  a  wrong 
on  her  sister. 

This  court,  in  two  cases  reported  in  8  Bush,  has  adjudged 
that  a   feme   covert    may  be  estopped  by  her  own   conduct, 


Digitized  by  CjOOQ IC 


32  CUMMINS  V.  COMMONWEALTH. 

although  incompetent  to  contract  (Craddock  v.  Tyler,  8 
Bush,  m)0;  Connolly  v.  Branfltler,  8  Bush,  702).  Before 
the  appellant  could  recover  she  should  be  required  to  restol'e 
the  pro])erty  or  its  equivalent  sum,  if  the  statute  of  limitation 
was  not  relied  on,  so  in  either  view  of  the  case  the  judgment 
must  be  affirmed. 

Baker  <fe  Toney  for  appellant. 

Goodloe  &  Roberts  and  Alex.  P.  Humphrey  for  appellee. 


ci:mmins  v.  commonwealth. 

(Filed  December  8,  1888.) 

1.  The  evidence  In  this  case  is  held  sufficient  to  show  the  parties  guilty  as 
co-conspirators,  and  they  are,  therefore,  disqualified  to  testify  in  behalf  of 
each  other. 

2.  The  evidence  did  not  authorize  an  instruction  based  on  voluntary  man- 
slaughter. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

We  have  seldom  read  a  record  where  a  conviction  has  been 
had  with  fewer  mitigating  circumstances  than  the  one  before 
us.  The  parties  entered  the  residence  of  the  deceased,  where 
his  friends  and  neighbors  were  enjoying  his  hospitality,  and 
without  the  slightest  x>ro vocation  the  appellant  began  to  fiour« 
ish  his  knife  and  make  other  demonstrations,  evincing  his  in- 
tention to  take  possession  and  end  the  pleasures  of  the  young 
people,  who,  })y  invitation,  had  gone  to  the  house  of  the  de- 
ceased. All  but  the  accused  and  his  company  were  there  be- 
cause the  deceased  wanted  them,  and  it  may))e  that  the  accused 
and  his  friends  were  provoked  at  not  being  invited.  They 
went  into  the  unfortunate  man's  house  in  a  drunken  condition, 
and  evidently  with  the  design  of  breaking  up  the  party.  Pistols 
and  knives  were  in  their  possession  and  all  of  them  ready  to 
use  them  upon  the  slightest  interference  with  their  designs. 
The  deceased  saw  their  condition  and  was  standing  in  the  door 
of  his  room  after  Smith  had  been  ejected,  entreating  them  to 
behave  and  return  to  the  room  and  participate  in  the  enjoy- 
ment, and  while  extending  his  hospitality  in  this  manner,  after 
such  cruel  treatment,  the  crack  of  the  pistol  is  heard  and  Myers 
falls  dead  in  the  arms  of  his  wife. 
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There  is  no  palliation  or  excuse  for  the  murder,  and  whether 
Cummins  shot  or  Weaver  is  immaterial,  they  were  equally 
guilty.  The  proof  conduces  to  show  that  Cum>mins  fired  the 
pistol,  and  this  is  strongly  corroborated  from  the  fact  that  he 
entered  the  room  with  knife  in  hand,  having  then  a  murderous 
intent  without  the  slightest  excuse.  He  was  the  leader  of  the^ 
gang,  and  while  Weaver  hung  himself  next  day,  declaring  be- 
forehand that  he  fired  the  shot,  still  the  proof  conduces  to^ 
show  that  the  accused  was  the  guilty  ])arty.  The  question  of 
fact  was  with  the  jury,  and  what  Weaver  said  about  it  was 
properly  excluded.  The  co-conspirators  were  offered  as  wit- 
nesses to  prove  that  there  was  no  conspiracy,  and  that  Weaver 
shot.  The  proof  that  they  were  together  and  united  in  break- 
ing up  the  party  and  taking  this  man's  life  is  conclusive,  and 
the  court  properly  excluded  their  testimony. 

Smith,  one  of  the  conspirators,  as  soon  as  he  reached  the 
house  of  Myers,  took  McElfresh  to  one  side  and  told  him  that 
he  was  going  to  raise  hell  tlier^.  Cummins,  the  accused,  then 
came  up,  yelling  and  cursing,  jumpfKl  into  the  house,  with  a 
knife  in  his  hand,  saying  hands  off,  or  he  would  cut  hell  out  of 
the  first  man  that  laid  hands  on  him.  Snodgrass  was  stand- 
ing at  the  door  cursing.  These  are  the  parties  t^ho  were  pro- 
posed to  be  introduced  as  witnesses  for  the  defense,  and  who 
are  jointly  indicted  with  the  accused,  it  being  alleged  in  the 
indictment  that  they  conspired  to  take  the  life  of  the  deceased. 

There  are  other  facts  showing  a  purpose  on  the  part  of  these 
parties  to  invade  the  house  of  the  deceased  and  assume  control 
of  the  party,  and  whether  the  proper  avowal  has  or  not  been 
made  as  to  what  the  parties  would  prove,  the  facts  of  the  rec- 
ord present  such  a  state  of  case  as  authorized  the  court  to  ex- 
clude them  as  witnesses.  Smith  and  Snodgrass  were  both  at 
the  door  when  deceased  was  shot.  They  were  then  being  in- 
vited in  by  Myers,  he  telling  them  that  he  was  their  friend, . 
but  instead  of  coming  in  they  would  jnish  first  one  and  then 
the  other  into  the  door,  and  in  this  drunken  condition  took 
this  man's  life  in  the  door  of  his  own  house  and  in  the  presence 
of  his  family,  without  excuse,  justification  or  provocation,  and 
in  the  midst  of  the  poor  man's  entreaties  to  behave  themselves 
July,  1884— 3  ,    ^^^T^ 
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and  enjoy,  if  they  desired,  the  hospitality  of  his  hiun))lt»  home. 
There  is  nothing  in  the  case*  authorizing  an  instruction  l)as('d 
on  voluntary  manslaughter. 

The  judgment  l)olow  is  attirnu*d. 

R.  K.  Smith  for  appellant, 

P.  W.  Hardin  for  appellee. 


SXAPP  V.  COMMONWEALTH. 
(Fih'd  June  U,  1884.) 

1.  Larceny -Riffhtful  possession —A  city  tax  collector  having  employed 
accused  as  his  clerk  to  collect  taxes  due  the  city,  and  the  latter  having  col- 
lected taxes  which  he  failed  tn  pay  over,  Held— That  he  was  civilly  liable  only 
and  not  criminally  for  larceny,  since  the  money  had  come  rightfully  into 
his  possession.  Where  one  comes  lawfully  into  possession  he  does  not  be- 
come guilty  of  larceny  by  subsequently  converting  property  to  his  own  use. 

2.  Evidence -Distinct  offenses— The  general  character  of  the  accused,  his 
disposition  to  commit  crime,  are  not  ordinarily  admissible  evidence;  nor  on 
the  trial. of  an  indictment  for  larceny  is  evidence  admissible  that  accused 
committed  another  larceny  aliout  the  siime  time  or  a  series. of  such  oflPenses. 
But  in  some  cases  wheiv  the  question  of  scienter  or  intent  is  raised,  evi- 
dence of  other  offenses  similar  to  the  one  charged  is  admissible. 

8.  Evidence— Nor  is  evidence  admissible  in  such  case  «if  extravagant  habits 
of  the  accused  or  of  the  fact  that  he  spent  at  a  time  prior  to  the  larceny 
charged  sums  exceeding  his  siilarj'. 

Appeal  from  J(»fferson  Circuit  Court. 

Opinion  of  the  court  l)V  Judge  Pryor. 

The  grand  jury  at  th(*  A[)ril  term,  188*5,  of  tlie  Jetferson  Cir- 
cuit Court,  returned  an  indictmrMit  against  the  a])]iellant,  Cope 
J.  Snap]),  containing  two  (founts,  one  for  emhezzhMnent  and 
the  other  ft)r  grand  larceny.  He  was  convicted  of  grand  lar- 
ceny and  has  appealed  to  this  court.  It  was  alleged  in  the  one 
count  tliat  while  acting  as  clerk  for  one  David  Ferguson,  hack 
tax  coUector  of  the  city  of  Louisville,  he  hademhezzhMl  $84^.88 
of  money  belonging  to  the  city,  and  in  the  other  that  he  had 
feloniously  taken  and  conv<»rted  to  his  own  use  the  same 
amount  and  th(»  same  sum  of  mon(\v,  and  was,  therefore,  guilty 
of  grand  larc(»ny.  The  money  said  to  have  been  the  subject  of 
the  larceny  was  paid  to  the  appellant  })y  ClennM'S(m  in  a  check 
on   one  of  the  Ij(.uisville  banks  in  discharge  of  tax(»s  due   by 
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one  Newman.  The  prosecution  and  the  defense  both  estab- 
lished the  fact  that  Ferguson  was  the  back  tax  collector  for  the 
city  from  the  month  of  April,  1881,  to  December,  1882,  and  it 
is  a  fact  conceded  that  during  that  period  he  was  a  defaulter 
to  the  city  on  account  of  moneys  collected  in  a  sum  largel}'  ex- 
ceeding $50,000.  He  was  indicted  for  embezzlement,  tried  and 
convicted  of  the  otTense  and  filially  released  from  prison  l)y  ex- 
ecutive interference.  The  ajipellant,  Snapp,  was  the  chief 
clerk  and  cashier  of  Ferguncm,  and,  from  the  testimony,  seems 
to  have  had  almost  the  entire  control  of  the  office  and.  the 
moneys  collectful.  Ferguson  received  for  his  services  a  com- 
mission on  the  amount  collected  and  employed  Sna])p  (the  ac- 
cused) as  his  private  clerk  out  of  his  own  means,  paying  him 
for  his  services  $75  per  month.  Under  tlie  law  defining  his 
duties  as  back  tax  collector  Ferguson  was  requinnl  to  settle  his 
accounts  with  the  city  treasurer,  and  pay  over  the  money  col- 
lected l)y  him  at  the  end  of  each  week,  ])ut  this  he  neglected 
to  do,  and  settled  once  in  two  or  three  wec^ks.  The  reports  tt) 
the  treasurer  evidencing  the  amount  of  money  colhu^ted  })y  him 
were  usually,  ])(?rhaps  always,  mad(»  out  in  the  handwriting  of 
'the  accused  and  signed  ])y  Ferguson.  There  was  in  the  officf* 
of  Fc^rguson  \\vo  books,  called  the  ledger  and  cash  book.  In 
the  one  was  inserted  the  names  of  those  owing  back  taxc^s,  and 
the  amount,  also  the  amount  paid  by  them;  and  in  the  other 
was  tliH  amount  of  cash  received  at  various  times  from  those 
paying  it.  Wh(;n  money  was  paid  tickets  were  made  and 
placed  with  the  cash  in  the  cash  drawer  and  the  money  usually 
taken  from  the  drawer  and  deposited  in  some  one  of  the  banks 
to  Fergus<m's  credit.  The  safe  in  which  the  books  were  kept, 
and  sometimes  the  mon(\v,  as  well  as  the  office,  was  furnished 
by  the  city.  The  appellant  seems  to  have*  made  the  deposits 
generally,  and  the  montn-  when  required  by  Ferguson  was 
checked  out  on  his  ordnr,  to  be  paid  either  to  the  city  treasurer 
or  to  those  entitled.  Ferguson  was  at  the  Hot  Springs  from 
May  20,  1882,  until  the  lOth  of  June  of  the  same  year,  and 
during  his  absence  it  appears  that  one  Newman  Avas  indebted 
to  the  city  for  taxes  on  his  pnjperty  for  the  y^^ars  1878,  1879, 
1880  and  1881.     For  the  last  two  years  the  money  was  going  to 
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the  tax  rac'iuver  of  the  city,  and  not  to  the  back  tax  collector- 
The  entire  annmnt  of  taxes  due  was  paid  by  one  Clenierson  in. 
a  single  check,  and  this  check  delivered  to  the  appellant,  Hnapp, 
who  indorsed  it  and  then  delivered  it  to  the  clerk  of  the  tax 
receiver.  The  bank  where  it  was  payable  cashed  the  check  and 
the  tax  receiver  or  his  clerk  retained  the  amount  due  him  and 
paid  the  balance  to  th(?  appellant,  that  balance,  Jf^SM^.SH,  belong- 
ing to  the  back  tax  collector's  office.  All  of  this  sum  Snapp 
is  proven  to  have  accounted  for  except  $1(59.45,  the  amount  of 
Newman's  taxes  for  the  year  1879.  This  sum  was  not  entered 
-  on  the  cash  ))()ok  or  accounted  for  by  Ferguson  in  his  settle- 
ment with  ihi}  city  treasurer  after  his  return  home,  nor  has  the 
city,  so  far  as  tliis  record  shows,  ever  received  it.  The  same 
day  Snapp  received  this  money  ($842)  he  deposited  in  bank  to 
Ferguson's  credit  $550,  and  claims  to  have  accounted  to  Fergu- 
son for  all  this  money  received  by  him.  There  was  a  plea  of 
not  guilty  entered,  and  thf>  burden  was  on  the  Commonwealth 
to  show  a  felonious  taking  of  this  money  and  its  conversion  by 
the  accused  l)efore  he  could  be  convicted  of  larceny.  The  fail- 
ure of  either  to  account  to  the  city  for  the  money  did  not  make 
either  guilty  of  larceny.  Ferguson's  duty  was  to  account  to  the 
city  treasurer,  and  Snapp 's  duty  was  to  acctmnt  to  his  principal, 
Ferguson,  and  while  the  failure  to  accoiuit  showeJl  the  one  or 
the  other  or  both  to  have  f)een  in  default,  still  it  made  neither 
guilty  of  afelonicms  taking  of  the  money  belonging  to  the  city. 

The  pro.-jecution  was  })ermitted  to  prove,  in  order  to  a  con- 
viction, tiiat,  during  the  absence  of  Fc^rguson  in  the  South, 
there  had  been  paid  into  the  office  of  the  back  tax  collector  at 
various  times  (the  accused  being  in  charge  of  it)  the  sum  of 
$6,900,  and  that  nearly  $2,000  of  that  sum  had  never  reached 
the  city  treasury  or  been  accounted  for  })y  Ferguson.  The  ap- 
pellant objected  to  the  introduction  of  this  testimony,  and  his 
o})jections  were  overruled,  to  which  an  exception  was  entered. 

The  prosecution,  after  issue  formed  Ijetween  the  accused  and 
the  State,  undertook  to  convict  the  appellant  of  larceny  in 
taking  the  $842,  amount  paid  him  of  Clemerson's  check  in  dis- 
charge  of  numeorus  tax  bills,  and  the  testimony  was  directed 


Digitized  by  VjOOQiC 


SNAPP  V.  COMMONWEALTH.  37 

to  that  specific  charge.  The  issue  was  then  distinctly  made, 
and  it  devolved  upon  the  Commonweajth  to  show  an  unlawful 
taking  of  this  money  from  the  city  by  the  accused  with  a  felon- 
ious intent. 

Snapp  was  not  an  officer  of  the  city,  and  was  under ^no  obli- 
gation to  account  to  the  city  treasurer,  nor  would  the  latter 
have  recognized  him  as  the  party  with  whom  he  was  to  make 
these  weekly  settlements.     It  was  Snapp's  duty  to  account  to 
Ferguson  and  to  no  one  else.     The  Ccmimonwealth  had  traced 
the  money  into  the  hands  of  the  accused,  who  had  the  right  to 
collect  it  and  pay  it  over  under  Ferguson's  order.     The  money 
was  properly  paid  over  to  him,  and  he  alone,  during  Ferguson's 
absence,  had  the  right  to  its  custody.     A  conviction  could  not 
])e  had  under  the  indictment  for  larceny  unless  the  jury  })e- 
lieved  from  the  testimony  that  the  accused  had  taken  this  par- 
ticular mone^^  or  a  part  of  it,  from  the  city  of  Louisville  with 
the   felonious    intent  of  depriving  the   city  of    its   use.     Tlie 
money  had   been   received  withimt  fraud  and  as   a    matter  of 
jight,  and  in  such  a  case,  although  he  may  have  had  the  ani- 
mus furandi  afterward  and  converted  it  to  his  own  use,  he  is 
not  guilty  of* larceny.     There  is  no  testimony  in  the  case  show- 
ing any  felonious  taking  after  this  monc^y  had  been  lawfully 
received  by  the  accused  unless  the  jury  may  infer  a  subsequent 
felonious  taking  from  the  previous  conduct  and  history  of  the 
accused.     The  presumption  in  favor  of  the  accused  is  that  he 
accounted  to  Ferguson  for  this  money,  and  this  presumption  of 
innocence  continues  until  facts  establishing  guilt  appear,  and 
when  a  failure  to  account  is  shown  it  does  not  constitute  lar- 
ceny.   If  this  money  had  been  deposited  with  the  city  treasurer 
and  then  abstracted   by  the  accused  he  would  be  guilty  of  lar- 
ceny, or,  if  paid  over  to  Ferguson  and  by  him  dej)osited  in  the 
safe  in  his  office  by  the  appellant  as  his  clerk,  and  the  latter 
had  then  taken  it  with  a  felonious  intent,  he  would  be  guilty  of 
the  offense  of  larceny  from  Ferguson,  but  not  from  the  city. 
Neither  state  of  the  case  is  presented  by  the  facts  of  this  rec- 
,ord,  and  the  jury  were  permitted  to  infer  the  commission  of 
-the  offence   from    testimony   introduced    by   the   prosecution 
.^h9wing  tha4i  Mhersumsof  money  had  heim  unaccounted  for  by 
Ferguson  that  had   been  collected  by  Hnapp  in  Ferguson's  ab- 
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pence,  and,  although  the  acciised  came  into  the  possession  of 
the  money  lawfully,  there  was  a  subsequent  fehmious  taking 
that  constituted  the  offense  of  larceny.  The  corpus  delicti  had 
not  been  established,  but  the  jury  were  in  effect  told,  or  were 
permitted  by  the  introduction  of  this  testimony  to  convict  the 
accused  of  the  larceny  of  $169,  not  bt'C'ause  the  offense  had  been 
proved,  but  for  the  reason  that  during  a  period  of  two  months 
his  principal  (not  the  accused)  had  failed  to  account  to  the 
city  of  Louisville  for  nearly  $10,000. 

Where  several  felonies  are  parts  of  the  same  transaction  evi- 
dence of  all  is  admissible  in  the  trial  of  an  indictment  for  any 
of  them.      (Russell  on  Crimes,  volume  3,  page  288.) 

This  rule,  however,  does  not  apply  to  a  case  like  this,  where 
a  charge  of  larceny  alleged  to  have  been  committed  on  one  day 
is  attempted  to  be  established  by  proof  of  another  larceny  com- 
mitted (m  a  different  day,  although  from  the  same  party  and 
imder  the  same  employment.  Three  indictments  were  jx^nding 
against  the  same  party  for  setting  fire  to  three  ricks  belonging 
to  three  different  persons.  It  appears  that  the  ricks  were  in 
sight  of  each  other,  and  were  set  on  fire  the  one  after  the  other. 
It  was  held  that  the  whole  was  one  continued  transaction.  Or 
in  an  indictment  for  arson,  containing  five  counts  for  setting 
fire  to  {\\e  different  houses  which  were  all  in  one  row,  and  the 
fire  from  the  one  communicated  to  all  the  others,  it  was  held 
to  be  one  transaction.  In  this  case  testimony  has  been  intro- 
duced of  independent  and  distinct  transactions,  or  appropria- 
tions of  money,  for  the  purpose  of  showing  that  a  lawful 
])ossessi()n  has  become  tortious.  Such  a  ruling  can  not  be  sus- 
tained upon  princi])le  or  authority. 

**The  facts  proven  must  be  strictly  relevant,"  says  Russell, 
''to  the  particular  charge,  and  have  no  reference  to  any  con- 
duct of  the  prisoner  unconnected  with  the  charge."  For  this 
reason  the  general  character  of  the  accused,  his  disposition  to 
commit  crime,  can  not  be  introduced  by  the  prosecution  for 
the  purposes  of  a  conviction,  and,  if  not,  we  see  no  reason  why, 
on  a  trial  for  larceny,  where  the  felonious  taking  is  denied, 
that  fact  may  be  established  by  proof  that  the  accuseil  com- 
mitted another  larceny  about  the  same  time,  or  a  series  of  such 
offenses  similar  in  their  character.  When  it  becomes  neces- 
sary to  show  guilty  knowledge,  or  the  intent  with   which   the 
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act  was  done,  such  evidence  is  admissible.  In  an  indictment 
for  murder  former  threats  between  the  ])artie8  may  be  shown 
to  establish  malice,  or  where  one  is  charged  with  making  a 
fraudulent  entry  the  fact  of  the  entry  alone  is  not  sufficient 
evidence  of  fraud,  and,  therefore,  the  intmit  must  be  shown  by 
the  Commonwealth;  and  it  is  important  to  show  other  false 
entries,  witli  a  view  of  showing  the  intent  with  which  the  false 
entry  was  made;  One  is  charged  with  ))assing  a  counterfeit 
hill, knowing  it  to  be  counterfeit;  the  scif^nter  may  be  established 
by  showing  the  passing  of  similar  bills  and  his  knowledge  that 
they  were  counterfeit.  So  in  an  indictment  for  poisoning 
proof  may  be  introduced  showing  that  the  accused  knew  it  was 
poison  and  its  effect  by  having  administered  the  same  drug  to 
others.  An  attempt  to  obtain  money  under  false  pretense,  bv 
pledging  worthless  property  as  valuable,  representing  that  a 
brass  ring  is  gold.  The  fact  of  attempting  to  pass  and  dispos- 
ing of  such  spurious  jewelry  to  others  may  be  shown  to  estab- 
lish the  intent  or  knowledge  of  the  party.  "It  nuiy  be  laid 
down  as  a  general  principle,"  says  the  learned  judge  ))elow, 
** supported  by  reavson  and  authority,  that  where  there  is  a  ques- 
tion whether  an  act  was  accidental  or  intentional,  th(^  fact  that 
such  act  formed  a  part  of  similar  occurrences  in  each  of  which 
the  person  doing  the  act  was  ctmcerned,  is  deemed  relevant." 
Such  evid(^»nce  is  admitted  for  the  reason  that  the  intent  or 
scienter  can  not  be  established  without  it,  but  the  rule  has 
never  been  carried  so  far  as  to  admit  evidence  against  the  ac- 
cused of  an  independent  larceny,  although  of  the  same  charac- 
ter, for  the  purpose  of  convicting  the  party  of  the  larceny  for 
which  he  is  being  tried.  Besides,  what  does  this  evidence 
establish,  if  competent?  It  shows  that  Ferguson  failed  to  ac- 
count to  the  city  for  various  sums  of  money  while  Snapp  was 
his  clerk,  and  some  of  it  or  all  of  it  collected  by  Snapp  when 
Ferguson  was  absent.  This  is  no  evidence  of  a  felonious  tak- 
ing by  Snapp  when  the  only  evidence  introduced  against  him 
establishing  the  corpus  is  that  he  received  the  money  lawfully. 
It  may  be  and  is  evidence  inducing  to  show  that  one  or  the 
other,  Ferjjjuson  or  Snapp,  appropriated  the  money  to  their 
own  use,  but  it  is  not  evidence  of  a  subsequent  felonious  taking 
of  $842  that  makes  Snapp  guilty  of  larceny.     The  corpus  de- 
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licti  in  this  case  was  not  established  by  the  proof  that  he  oh* 
tained  the  money  law-fully,  because,  having  obtained  it  right- 
fully, if  he  had  expended  it  the  next  moment  he  is  not  guilty 
of  larceny.  It  is  no  case  for  proof  as  to  the  unlawful  intent, 
for,  when  established,  conceding  that  he  appropriated  it  to  his 
own  use,  he  is  civilly  and  not  criminally  responsible.  This 
proof  has  gone  to  the  jury  not  only  to  show  that  he  intended  to 
dispose  of  it  for  his  own  use  when  he  received  it,  but,  in  addi- 
tion, to  show  a  subsequent  felonious  taking.  In  an  indictment 
for  stealing  pork,  a  bowl,  some  knives  and  a  loaf  of  bread,  it 
appears  that  the-accused  entered  a  shop  and  ran  away  with  the 
pork,  and  in  a  few  minutes  returned  and  j^laced  the  pork  in  a 
bowl  which  contained  the  knives,  and  took  away  the  whole  to- 
gether, and  in  half  an  hour  returned  and  took  the  bread.  It 
was  held  that  taking  the  bread  was  a  distinct  offense,  and  could 
not  be  given  in  evidence  under  the  indictment.  ** Generally 
speaking,  it  is  not  competent  to  a  prosecutor  to  prove  a  man 
guilty  of  one  felony  ])y  proving  him  guilty  of  another  uncon- 
nected felony,  ])ut  where  several  felonies  are  connected  together 
and  form  part  of  the  entire  transaction  the  one  is  evidence  to 
show  the  character  of  the  other"  (Russell  on  Crimes,  page 
280).  In  this  cas^e  the  failure  of  Ferguson  to  account  for  the 
moneys  paid  to  Snap])  at  various  times  while  he  was  absent, 
although  not  shown  to  be  larceny  by  Snapp  or  Ferguson,  is 
permitted  to  go  to  the  jury  to  establish  that  a  failure  to  ac- 
count in  a  single  instance  does  constitute  larceny,  or  is  a  fact 
from  which  the  jury  ma}"  infer  the  commission  of  the  particu- 
lar crime.  In  the  case  of  the  State  v.  Goetz  and  Martin,  84 
Mo.,  the  defendants  were  indicted  for  larceny  of  jewelry  from 
the  store  of  Jaccard  in  St.  Louis.  The  defense  was  that  the 
property  was  taken  by  their  children  unknown  to  them,  and 
that  they  were  of  good  character.  The  State  then  introduced 
evidence  that  on  the  same  day  and  about  the  same  hour  the 
defendants  had  stolen  articles  from  the  stores  of  others  in  the 
vicinity  of  Jaccard 's  store.  The  evidence  was  held  incom- 
petent, the  court  saying:  **We  have  been  unable  to  find  any 
reported  case  in  which,  upon  a  trial  for  larceny,  evidence  of 
another  and  distinct  larceny  was  admitted  to  establish  the  one 
^charged   in   the   indictment."  If  there  was   a    taking  of  this 
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money  from  the  city  without  right  or  authority,  no  evidence 
on  the  part  of  the  Commonwealth  of  the  intent  was  necessary. 
If  the  accused  took  from  the  possession  of  the  city  or  Ferguson 
the  money  of  either  and  appropriated  it  to  his  own  use  the 
law  will  imj)ly  the  intent.  If  he  did  what  is  charged  the 
criminal  intent  necessary  to  constitute  the  offense  accompanied 
the  act.  Such  an  act  would  be  neither  innocent  nor  lawful, 
but  unlawful,  and  the  burden  would  rest  on  the  accused  to  ex- 
cuse himself  from  the  criminal  intent  that  necessarily  arises 
from  the  commission  of  such  an  act.  Lord  Mansfield  says: 
"When  an  act  in  itself  indifferent  becomes  criminal  if  done 
with  a  particular  intent,  then  the  intent  must  be  proved  and 
foinid,  })ut  when  the  act  is  unlawful  the  proof  of  justification 
and  excuse  lies  with  the  defendant,  and  in  case  of  failure 
thereof  the  law  implies  criminal  intent." 

The  testimony  objected  to  being  incom])etent,  the  objections 
should  have  been  sustained. 

It  further  appears  from  the  indictment  and  the  testimony  in 
support  of  it  that  this  alleged  larceny  was  committed  on  tlie 
8th  of  June,  1882,  and  the  prosecution  was  jiermitted  to  prove 
that  before  the  larceny  is  alleged  to  have  be(^n  committed  the 
accused  was  of  extravagant  habits,  his  mode  of  living,  the  ex- 
penditure of  a  much  larger  sum  of  money  each  month  or  year 
than  his  monthly  or  yearly  salary,  all  facts  transpiring  lieforf^ 
the  commission  of  the  offense.  All  this  was  allowed  to  show 
the  inducement  for  the  wrongful  appro{)riation  cf  the  money. 
This  was  clearly  incompetent.  His  habits  and  nicdt^  of  life 
prior  U)  the  8th  of  June,  1882,  had  no  connection  with  the 
commission  of  the  offense  with  which  he  stood  charged.  Such 
♦evidence  w'ould  doubtless  })e  competent  in  a  case  where  a  party 
indicted  for  robbery  from  the  ])ers()n,  or  larceny  of  money  or 
goods,  to  prove  that  immediately  after  the  off'ense  the  party 
accused,  prior  to  that  tinier  being  without  money,  had  in  his 
possession  shortly  after  large  sums  of  money,  and  was  using  it 
lavishly  on  himself  or  family,  such  a  link  in  the  chain  of  cir- 
cumstances might  be  properly  introduced,  but  his  extravagant 
habits  prior  to  the  time  of  the  commission  of  the  off'ense  it 
jaeems  to  us  can  not  be  admitted  under  any  recognized  rule  of 
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evidence,  and,  therefore,  the  court  erred  in  permitting  it  to  go 
to  the  jury. 

After  tJie  testimony  had  been  heard  on  both  sides  counsel 
for  the  appellant  asked  the  court  to  say  to  the  jury  that,  if  the 
accused  had  aecount^^d  to  Ferguson  for  the  money,  tliey  should 
acquit  him.  If  a  conviction  could  have  been  had  on  the  theory 
of  the  ])rosecuti(^n  this  instruction  in  a  modified  form  should 
have  been  given.  The  accused  was  under  no  obligation  to  ac- 
count to  the  city,  but  was  compelled  to  account  to  Ferguson. 
If,  therefore,  he  in  good  faith  accounted  to  Ferguson  he  was 
entitled  to  an  acquittal. 

There  was  proof  conducing  to  show  that  he  had  account<Ml  for 
all  the  money  received  })y  him  during  Ferguson's  absence  but 
$500  or  $6(X),  and  the  jury  might  well  have  concluded  that  in 
making  the  account  he  had  included  the  amount  collected  of 
Newman.  While  Ferguson  was  collecting  this  money  as  a  pub- 
lic officer  for  the  use  of  the  city  the  city  was  not  entitled  to 
the  identical  money.  He  had  the  right  to  deposit  it  wherever 
he  saw  proper  or  to  retain  it  in  his  own  custody,  and  all  tlie 
city  had  the  right  to  demand  <)f  Ferguson  was  to  pay  over  the 
amount  collected  by  him,  and  Ferguson  had  the  right  to  exact 
an  account  from  his  clerk,  and  it  was  his  duty  to  make  it  and 
to  i)ay  to  Ferguson  the  mon(\v  he,  as  clerk,  had  coll(H!ted.  If 
the  money  had  been  taken  from  the  drawer  in  Ferguson's  office 
or  the  safe  it  was  a  theft  from  F(»rguson,  and  tlie  latter  was 
liable  to  the  city  on  his  bond  for  the  loss.  This  was  not  the 
final  depository  of  the  city's  money,  kept  by  its  agent  or  treas- 
urer in  the  vaults  of  the  city,  and  who  is  responsible  for  that 
diligence  that  a  prudent  and  careful  custodian  of  its  money 
should  exercise,  and  if  the  ))urglar  should  enter  and  take  the 
money  the  city  must  l)ear  the  loss,  and  not  the  treasurer, 
when  not  lost  by  his  neglect.  Ferguson  wtis  only  a  tax  col- 
lector, and  no  distinction  exists  between  him  in  this  regard 
and  the  sheriff  or  his  deputy,  who  collects  the  comity  levy  and 
th(?  State  revenu(\  It  will  not  ho  argued  that  a  sh(a*iff  may  be 
indict(Ml  for  larceny  from  the  State  or  county  when  he  fails  to 
account  for  the  rnvenue  collected  by  him,  and,  when  collected, 
if  stolen  from  his  j)()ssession  or  from  the  safe  in  his  office, 
whether  furnished  or  not  ])y  the  county  or  State,  he  is  liable 
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• 
for  the  loss.     The  thief  steals  from  the  sheriff   and  not  from 

the  State  or  county,  and  even  if  the  accused  was  guilty  of  lar-r 
ceny,  it  was  a  taking  from  Ferguson  and  not  from  the  city. 
Ferguson  could  not  be  guilty  of  larceny  by  taking  the  money, 
and,  having  the  right  to  its  custody,  an  accounting  to  him  by 
the  accused  entitled  the  latter  to  an  acquittal.  Under  24  and 
25  Victoria  it  was  provided :  *' Whoever,  being  the  bailee  of  any 
chattel,  money  or  valuable  security,  shall  fraudulently  convert 
the  same  to  his  own  use,  shall  be  guilty  of  larceny,"  etc.  Un- 
der this  statute  the  ])risoner  was  indicted,  charged  as  bailee 
with  stealing  the  money  in  his  custody  belonging  to  a  society. 
Miles,  Justice,  said:  **The  prisoner  is  charged  with  larceny  as 
bailee,  but  he  was  the  acting  treasurer,  and  as  such  it  was  his 
duty  to  deposit  or  invest  the  money  received,  and  he  was  not 
required  to  pay  over  the  specific  coin  that  came  into  his  hands, 
which  is  essential  to  a  bailment"  (2  Russell  on  Crimes,  page 
274).  This  case  is  cited  to  show  that  Ferguson  was  not  a  mere 
bailee  and  required  to  pay  over  the  identical  money  received  by 
him  from  the  taxpayer,  and,  therefore,  a  felonious  taking  of 
the  money  from  him  or  his  office  is  a  tlieft.from  Ferguson. 

In  this  State  we  find  various  statutes  enacted  with  reference 
to  officers  of  corporations  who  are  intrusted  with  the  custody 
of  the  funds  of  the  corporation  nuiking  them  criminally  lial)le 
for  the  dispensing  of  such  funds  for  their  own  use.  Also  enact- 
ments making  any  one  guilty  of  embezzlement  who  fraudulently 
misapplies  funds  belonging  to  or  for  the  use  of  the  State, 
county,  etc.  Whether  the  case  of  a  tax  collector  comes  within 
the  provisions  of  any  of  these  statutes  is  not  necessary  to  be 
determined,  but  it  is  manifest  they  were  enacted  so  as  to  pun- 
ish those  who  otherwise,  under  the  rule  of  the  common  law, 
would  only  be  guilty  of  a  breach  of  the  trust  in  using  such 
moneys  when  under  their  care  and  control. 

The  jury  were  the  triers  of  the  fact  as  to  the  guilt  of  the  ac- 
cused, but,  having  returned  a  verdict  Imsed  on  incompetent 
testimony,  it  is  the  duty  of  this  court  to  reverse  the  judgment 
of  conviction.  The  accused  has  been  convicted  of  larceny  when 
the  mone}'  alleged  to  have  been  wrongfully  appropriated  came 
rightfully  into   his  possession,  and  when   the  evidence    is    ex- 
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eluded  thiit  has  no  relevancy  to  the  issue  made,  there  is  no  case 
of  larceny  against  him. 

Judgment  reversed  and  cause  remanded  for  proceedings  con- 
sistent with  the  opinion. 

Young  &  Trabue,  P.  B.  Muir  and  Henr}'  Clay  for  appellant. 

A.  G.  Caruth  and  P.  W.  Hardin  for  appellee. 


RECENT  LEGAL  LITERATURE. 

American  Probate  Reports,  containing  recent  cases  of  general 
value  decided  in  the  courts  of  the  several  States  on  points  of 
Probate  Law,  with  notes  and  references.  By  Wm.  Ladd,  jr. 
Vol.  Ill,  pp.  628.    Baker,  Voorhis  &  Co.,  New  York,  1884. 

This  is  one  of  th(i  most  interesting  collection  of  cases  that 
we  have  seen  in  any  volume.  The  subject  is  an  important  one 
and  the  cases  are  well  chosen  so  as  to  bring  out  the  main  prin- 
ciples. Thore  are  two  cases  selected  from  recent  reports  in  this 
State:  Flood  v.  Pragoff,  79  Ky.,  607,  and  Toebee  v.  Willaims, 
80  Ky.,  061.  In  the  preparation  of  the  notes  the  editor  ac- 
knowledges liimself  indebted  to  Mr.  Chas.  F.  Beach,  of  the 
liouisville  bar,  for  verv  material  assistance. 


A  Treatise  on  the  Law  of  Private  Corporations  having  Capital 
Stock.  By  Henry  O.  Ttxylor,  of  New  York  Bar.  Kay  & 
Bro.,  Phihidelphia,  1884;  pp.  714. 

The  obj(»ct  of  this  treatise  is  to  give  an  accurate  statement  of 
the  law  regulating  l)iisiness  enterprises  which  are  prosecuted 
through  the  instrumentality  of  corporate  organization.  The 
work  is"  well  dcme  and  is  on  a  subject  of  growing  importance. 


A  I'reatisc^  on  the  Law  of  the  Statute  of  Frauds  and  of  other 
like  enactments   in    force  in  the   U.    S.  and  England.     By 
Henry  RetHi,  of  thp  Philadelphia  Bar.     8  volumes,  Kay  & 
Bro.,  Philadelphia,  1884. 
With  the  reports  already  numbering  5,500  and  increasing  at 

the  rate  of   100  annually,  the   needs  of  tlie  practitioner  have 
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called  into  existence  the  modern  text  book.  It  choones  a  par- 
ticular branch  of  a  particular  subject  and  aims  to  collect  all 
the  reported  cases  thereon.  This  volume  is  one  of  the  l)est  of 
its  kind,  and,  as  its  subject  indicates,  is  necessary  to  every  bus}' 
practitioner. 
The  lines  on  the  dedicatory  page  are  very  graceful : 

Xon  tibi,  eheu ! 

Said  carae  memoriae^  tiuie 


A  Treatise  on  the  law  of  Warranties  in  the  sale  of  Chattels. 
By  Arthur  Biddle.  Kay  &  Bro.,  Philadelphia,  1884,  pp.  804. 

In  all  works  on  sahjs  of  personal  property  this  subject  is 
necessarily  treated,  but,  being  only  collateral  to  the  main  one, 
it  is  restricted  to  a  statement  of  the  most  general  principles. 
This  volume  aims  to  treat  it  at  length,  and  with  that  fullness 
of  detail  which  it  deserves.  The  subject  is  an  important  one, 
and  the  work  can  not»fail  to  be  of  use  to  the  lawyer  with  a  case 
on  this  subject. 


The  American  Law  of  Taxation,  as  determined  in  the  Courts  of 
Last  Resort  in  the  U.  S.  By  Ro])ert  Desty,  2  volumes.  West 
Publishing  Co.,   1884,  pp.  789. 

This  work  is  by  a  well-known  law  writer,  and  is  in  the  same 
form  as  other  volumes  on  different  subjects  already  issued  by 
him.  He  aims  to  make  a  digest.  This  is  all  the  modern  law 
book  can  accomplish.  His  works  already  issued  are  the  best 
we  know  of,  and  this  seeins  to  be  of  a  kind  with  them.  It  em- 
braces 10, (XX)  cases. 


N0TE8. 


A  farmer  who  had  never  indulged  in  the  luxury  of  a  law  suit, 
found  himself  compelled  to  visit  a  lawyer.  He  opc^ied  the 
conversation  by  saying:  ''I  am  a  plain  farmer,  and  have  dealt 
with  none  but  honest  men  all  my  life,  so  I  hardly  know  how  to 
address  a  lawyer.'- — Ex. 

Sir  James  Scarlett,  when  at  the  bar,  had  to  cross-examine  a 
witness  whose  evidence  it  was  thought  would  be  very  damaging 


Digitized  by  CjOOQ IC 


46  NOTES. 

unless  he  could  be  bothered  a  little,  and  his  only  vulnerable 
point  was  said  to  be  his  self-esteem.  The  witness  presented 
himself  in  a  box — a  portly,  over-dressed  person,  and  Scarlett 
took  him  in  hand. 

**Mr.  Jno.  Tompkins,  I  believe? '^ 

*'Yes."  ^'You  are  a  stock  broker?"  ''I  ham."  Scarlett 
regarded  him  attentively  for  a  few  mcmients,  and  then  said: 
*'And  a  very  fint?,  well-dressed  ham  you  are  sir!"  The  shouts 
of  laughter  which  followed  completely  disconcerted  the  witness, 
and  counsel's  point  was  gained. 

It  is  said  of  Lord  Brougham  that  in  whatever  company  he 
was  he  betrayed  a  resolution  to  make  himself  prominent  and  to 
be  talked  of,  which  pleased  him  nearly  as  much  as  unmixed 
admiration.  He  was  elected  speaker  of  a  debating  society  in 
his  younger  days,  but  the  club  nu^t  with  an  early  dissolutitm 
because  the  speaker  engrossed  the  entire  conversation  to  him- 
self. He  debated  every  question,  deterjwined  every  point  of 
order,  answered  every  speech,  whether  directed  against  his  own 
or  not,  and  fiiuilly  d(*cided  every  question  inider  debate. 

It  is  said  of  Lord  Lyndhurst  that  when  he  was  Master  of  the 
Rolls  he  got  on  by  sitting  as  seldom  as  possible,  rising  as  early 
as  possible,  and  d(ung  as  little  as  possible. 
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COURTOF  APPEALS  ANDSilPERIORCOURT 

Not  to  be  reported  in   full—Alphabetically  arranged 
according  to  their  subject-matters^  with  brief 
references   to    the    foregoing  Cases 
reported  in  full,  making  an  In- 
dex to  the  whole  number. 


Ad  vancemen  t8 — 
1.  A  father  made  advancements  by  deed  to  all  his  children,  reserving  to 
himself  the  vise  of  the  lands  conveyed  dnring  his  natural  life,  and  pro- 
viding that  upon  his  death  the  portion  conveyed  to  each  child  should  he 
appraised,  and  those  of  the  pcrant^^es  "receiving  more  than  an  ea.ual  part 
to  pay  to  those  not  receiving  so  much  as  much  as  will  make  them 
equal."  The  grantor  by  h's  will,  subsequently  executed,  riirectetl  an 
equal  division  of  his  property  among  his  children,  and  provided  that  no 
gift  of  money  or  property  to  any  of  his  children  should  be  charged  as  an 
advancement. 

Held— That  the  testator  intended  by  his  will  to  din^ct  an  equal  division 
of  only  such  property  as  he  might  own  at  his  death,  and  could  not  have 
had  reference  to  the  property  previously  conveyed  to  his  children,  which 
they  took  under  the  deed  upon  the  t^jrms  and  conditions  specified 
therein,  and  neither  the  property  so  conveyed  nor  the  money  required  by 
the  deed  to  he  paid  to  equalize  the  grantees  can  be  charged  as  advance- 
ments. Palmer's  Ex'or  v.  Turner,  &c.  June  5,  1884.  Bourbon  Cir.  Ct. 
Opin.  by  Hargis,  Ch.  J.,  Ct.  Ap. ,  rev.,  Lewis,  J.,  dissenting.  Chas. 
Offutt  for  appellant;  Brent  &  McMillan  for  appellees. 

Criminal  I-iaw— See  Evidence,  1,9— 

1.  Homicide— Surgical  operation —Where  a  wound  is  calculated  to  produce 
death  and  a  surgical  operation  is  jjerformed  at  the  instance  of  competent 
physicians,  when  in  their  opinion  it  becomes  neces.sary  and  the  patient 
dies,  the  party  inflicting  the  wound  is  responsible  criminally  for  the 
act,  although  the  operation  may  have  been  the  immediate  cause  of  the 
death. 

2.  Instruction  as  to  self-defense— The  court  erred  in  this  case  In  failing  to 
give  an  instruction  as  to  self-defense,  to  which  the  defendant  was  en- 
titled under  the  proof,  and  for  that  error  the  judgment  is  reversed.  Os- 
born  V.  Commonwealth.  June  7,  1884.  Menifee  Cir.  Ct.  Opin.  by 
Pryor,  J..  Ct.  Ap.,  rev.  Tom  Turner  &  Son  and  A.  T.  Wood  for  appel- 
lant; P.  W.  Hardin  for  appellee. 


Digitized  by 


Google       — 


48  ABSTRACTS. 

Devifies — 
1.  Death  of  devisee  before  testator— Indebtedness  to  estate — A  testaitor,  after 
making  specific  devises  of  real  estat-e  to  his  children  by  his  will,  directed 
an  equal  division  of  his  personalty  among  his  three  children.  A  codicil 
made  after  the  death  of  one  of  the  devisees  provided  that  his  children 
should  take  the  same  interest  their  father  would  have  taken. 

Held— That,  the  children  of  the  deceased  devisee,  taking  under  the 
will,  occupy  no  better  attitude  than  their  father  would  have  occupied, 
and  in  the  distribution  of  the  personalty  sliould  be  charged  with  the  in- 
debtedness of  their  father  to  the  estate.  Hummer,  Grd'n  v.  Orndorflf's 
Kx'or.  June  3,  1884.  Logan  Cir.  Ct.  Opin.  byHines,  J.,  Ct.  Ap., 
aflf.  W.  F.  Browder  and  Geo.  B.  Edwards  for  appellant;  A.  G.  Rhea 
for  appellee. 

Dogs -See  Master  and  Servant,  1. 

Evidence— See  Pleading,  etc.,  in  Crim.  Cases,  7,  8,  9— 

1.  Manslaughter— While  it  was  competent  to  show  upon  the  trial  of  appel- 
lant for  manslaughter  that  the  difficulty  was  avoided  instead  of  being 
sought  by  him,  the  court  properly  refused  to  allow  a  witness  to  say  what 
he  thought  as  to  the  movements  of  the  deceased  just  before  the  latter 
and  appellant  met  at  the  moment  the  killing  occurred,  as  his  thoughts 
were  not  communicated  to  appellant  and  could  not  have  influenced 
his  movements. 

2.  It  was  not  iniproi)er  to  allow  the  Commonwealth  to  show  that  the  per- 
son of  the  deceased  was  examined  while  he  was  asleep  just  before  the 
killing,  and  just  after  a  difficulty  between  him  and  appellant,  and  that 
he  had  no  deadly  weapon.  Mays  v.  (Commonwealth.  June  19, 
1884.  Whitley  Cir.  Ct.  Opinion  by  Lewis,  J.,  Ct.  Ap.,  aff.  B.  Golden 
and  James  D.  Black  for  appellant;  P.  W.  Hardin  for  apixjllee. 

Experts — See  Pleading,  etc.,  in  Crim.  Cases,  .5. 

Frauds,  StJttute  of— 
1.  Parol  contnict  for  right  of  way— The  mere  evidence  of  a  parol  contracfc 
giving  a  right  of  way  over  land  will  not  authorize  its  enforcement,  and 
where  there  is  no  consideration  for  such  a  contract  equity  does  not  re- 
quire that  tlie  owner  of  the  land,  upon  revoking  the  grant,  should 
restore  to  the  party  claiming  the  easement  the  amount  expended  by  him 
in  erecting  fences  and  gates  for  his  own  convenience.  Goodwin  v. 
Crider.  June  5,  1884.  Oldham  Cir.  Ct.  Opin.  by  Prj'or,  J.,  Ct.  Ap., 
aff.  W.  Lindsay,  Rodman  &  Brown,  Carroll  &  Barbour  and  Joseph 
Clore  for  appellant;  Robbins  &  Mclntyre  and  J.  S.  Morris  for  appellee. 

Instruction— See  Pleading,  etc.,  in  Crim.  Ca.ses,  2,  3,  6. 

Insurance— 
1.  Application— False  statement— No  statement,  whether  true  or  false, 
contained  in  tlie  application  for  life  insurance  in  this  case  can  operate 
to  avoid  the  policy  unless  it  was  material  to  the  risk,  the  terms  of  the 
application  and  policy  being  similar  to  tho.se  of  the  application  and 
policy  in  the  cAse  of  the  German  Insurance  Co.  v.  Rudwig,  &c,.  80 
Ky.,  288. 
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2.  The  court  properly  refused  to  submit  to  the  jury  the  question  as  to 
fr^  _  whether  the  applicant  had  a  certain  disetise  prior  to  the  date  of  the  ap- 

^^  plication,  and  properly  limited  the  question  to  the  time  of  the  applica- 

jj/>;i  tion,  the  disease  not  beinfi;  inheritable  or  transmissible. 

\j,i  3.  £\idence  of  disease— The  opinion  of  a  p«irty  that  he  has  a  certain  disease 

is  of  no  more  value  than  the  opinion  of  any  other  unskilled  witness,  and 
(^  does  not  belong  to  that  chiss  of  exclamations  and  complaints  which  ac~ 

i^^ .  company  and  describe  present  pain  and  malady,  and  for  this  reason  the 

jr.  court  properly  excluded   evidence  of   such  expressions  of   opinion  by  the 

.f .  applicant,  as  well  as  for  the  reason  that  they  were  made  long  prior  to 

^r  'the  application,  when   the  company  had    no   interest   in   their  subject- 

ij.  matter. 

4.  Judgment  for  interest -The  prayer  of  the  petition  for  judgment  for  the 
amount  of  the  policy  and  interest  thereon  authorized  a  judgment  for  the 
aggregate  sum  of  the  principal  and  interest  to  the  date  of  the  judgment, 
with  interest  on  the  whole  from  that  date.  Conn.  Mut.  Life  Ins,  Co. 
Moss,  &c.  June  7,  1884.  Jeff.  Ct.  C<mi.  Pleas.  Opin.  by  Har- 
gis,  Ch.  J.,  Ct.  Ap.,  aff.  Bullock  &  Anderson  for  appellant;  Isaac 
-IK  Caldwell  and  Jno.  Russell  for  appellees. 


Interest— See  Insurance,  4. 


Judgments— 

1..  Infancy  as  a   ground  to  vacate— Where  the  right   to   have  a   judgment 
^  j  vacated  is  based  primarily  upon  the  fact  that  the  parties  seeking  to  have 

xir  I  it   vacated  were   infants  at   the   time   the   judgment  was  rendered,  the 

iy-  action  to  vacate   must   be   commenced  within   twelve   months  after  the 

plaintiff  has  att<iined  the  age  of  31   years,  and  the  fact  that  some  of  the 
i-:  plaintiffs  are  still  within  the   statutory  limit  will   be   no   protection  to 

those  who  have  allowed  the  time  to  elapse.  The  petition  itself  must 
show  the  right  of  the  plaintiff  to  prosecute  the  action  by  alleging  facts 
showinjT  that  the  action  is  brought  within  the  time  prescribed. 
!.  Appeal— Where  the  error  in  a  judgment  against  an  infant  appears  on 
th'^  f  ic.^  of  th.-'  r.^copd  it  can  b.*  corrected  only  by  an  appeiil.  Figg,  &c. 
V  Richardson,  &c.  May  30,  1884.  Louisville  Chancery  Ct.  Opin. 
by  Richards,  J.,  Sup.  Ct.,  aff.  Burnett  &  Burnett,  Jno.  Williams  and 
Jno.  Stites  for  appella  nts;  S.  B.  Richardson  for  appellees. 

1^ 

g  Liniitatio  n-  See  Judgments,  1  — 

r,  1.   Guardian  and  Waid— The  statute  of  limitation  rurs  against  a  guardian 

as  to  a  cause  of  action  upon  a  contract  made  with  him  for  the  benefit  of 
his  wards  just  as  against  any  other  person,  and  he  is  not  protected  by 
the  infancy  of  his  wai'ds.  Hummer.  Gd'n  v  Orndorff's  Ex'or.  June 
3,  1884.  Logan  Cir.  Ct.  Opin.  by  Ilines.  J..  Ct.  Ap.,  aff.  W.  ¥- 
Browder  and   Geo.  B.  Edwards  for  appellant;  A.  G.  Rhea  for  api:elJee. 

Master  and  Servant— 

1.   Injuries  done  by  dog  of  servant— Under  the  statute  which  provides  that 

**every  person  owning,  having  or  keeping  any  dog  shall  be  liable  to  the 

party  injured  for  all  damages  done  by  such  dog  providtKi,"  etc.,  only  the 

person  who  has  the  dog    in    his  possession,  whether  rightfullv  or  wrong- 
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fully,  is  liable  therefor;  the  owner  of  preinises  can  not  be  held  liable  for 
injuries  done  by  a  dog,  over  which  he  had  no  personal  control,  merely 
because  his  servant,  owning  and  controlling  the  dog,  brought  it  with 
him  to  remain,  for  his  convenience  or  company,  during  his  hours  of 
work.  The  appellee  w^is  bit  at  api^ellant's  theater  by  a  dog  owned  and 
kept  there  with  appellant's  knowledge,  and  without  objection  on  his 
part,  by  a  person  employed  by  him  to  watch  his  theater.  Held  -  That 
appellant,  having  no  actual  control  over  the  dog,  is  not  liable  for  the 
injuries  to  appellee.  Whallen  v  Wetzell.  June  16,  185>4.  Louis- 
ville Chancery  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  Kohn  & 
Bjirker,  and  A.  Duvallfor  appellant;    O  Xeal  &  Chatterson  for  appellee. 

Pleading  and  Practice  in  Criminal  Cases— 

1.  Misconduct  in  argument  -Alleged  misconduct  of  the  Commonwealth's 
attorney  in  his  argument  to  the  jury  can  not  be  considei-ed,  as  there  was 
no  objection  at  the  time  the  argument  was  being  made. 

2.  Instructions— All  the  instructions  given  should  be  considered  together, 
as  an  omission  in  one  may  be  supplied  by  another. 

3.  Instruction  as  to  self-defense— Upon  the  trial  of  appellant  for  man- 
slaughter his  right  to  stand  and  defend  himself,  if  he  believed  the  do- 
ceased  struck  him  with  intent  to  take  his  life  or  inflict  great  bodily 
harm,  was  secured  by  an  instruction  to  the  jury  to  find  him  guilty  if 
they  believed  he  "had  a  safe  way  of  retreat  and  escape,  and  there  was 
not  any  immediate  impending  donger,  real  or  apparent,  to  his  life  or 
great  bodily  harm,  at  the  hands  of  the  deceased."  Sugg  v.  Com- 
monwealth. May  HI,  188*.  Henderson  Cir.  Ct.  Opin.  by  Lewis,  J., 
Ct.  Ap.,  aff.  C.  C.  Ball  and  Yeamiin  &  Lockett  for  appellant.  P.  W. 
Hardin  for  appellee. 

4.  Erroneous  instruction  -It  was  err^r  to  instruct  the  jury  tiiat  if  they 
believed  any  witness  had  testified  to  that  which  he  kn»^w  to  l)e  untrue 
they  had  a  right  to  disivgird  his  entire  testimony.  Jump  v.  Com- 
monwealth. May  31,  1884.  Grant  Cir.  Ct.  Opin.  by  Pi*yor,  J.,  Ct. 
Ap.,  rev.     W.  W.  Dickerson  for  appellant;  P.  W.  Hardin  for  appellee. 

6.  Continuance -The  court  did  not  abuse  its  di.scretion  in  refusing  to 
grant  the  defendant  a  continuance  beoaus;*  of  the  ab.sence  of  two  phy- 
sicians, who  were  summoned  to  testifj-  as  experts  in  surgei-j',  but  left 
the  State  before  the  trial  and  before  the  defendant  had  an  opportunity 
to  have  their  dei)ositions  taken,  as  it  was  not  shown  that  other  physi- 
cians of  equal  skill  and  experieno;^  in  surgv^ry  might  not  have  l)een  sum- 
moned in  time  to  have  witnessed  the  tri?il  and  testifleti  as  experts,  and 
as  two  other  physicians  did  in  fact  testify  as  experts  on  behalf  of  the 
defendant,  so  that  at  nio.st  the  evidence  of  the  absent  witnesses  would 
have  been  cumulative  only. 

fi.  Objections  and  exceptions— A  n»v(>psal  ca-n  not  l>e  had  Ijecause  of  an  in- 
stmction  to  which  there  was  no  objection  or  exception. 

7.  Contradiction  of  witness— Evidence  is  not  admissible  to  contradict  a 
witness  as  to  a  collateral  fact  to  which  he  has  testified  on  cross-examina- 
tion. 

8.  Res  gestae— A  statement  made  liy  tlie  mother  of  the  deceased  in  the 
afternoon  of  the  day  of  the  shooting  and  "a  short  time  after  the  shoot- 
ing." wag  not  near  entmgh  in  time  to  i)e  admissible  as  a  part  of  the  res 


9.  Contradiction  of  witness— A  witness  being  dead  at  the  time  her  deposi- 
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tion  was  offertMl  evidence  of  statements  nuide  by  her  contradicfcorr  of  the 
statements  in  her  deposition  was  not  competent,  nn  he  had  not  been  iu- 
quired  of  concerning  the  contradictory  statements.  Bush  v.  Comiuon- 
wealth.  June  3,1884.  Fayette  Clr.Ct.  Opin.  by  Hines,  J.,Ct.  Ap.,  aff.  W. 
P.  Tarleton  and  J  no.  R.  Allen  for  appellant;  P.  \V.  Hardin  for  appellee. 

Practice  in  Civil  Cases  - 

I.  Plea  of  former  adjudication  -  Absence  of  evidence— As  the  schedule 
oiders  a  complete  transcript  of  the  record  and  the  clerk 'h  certificate  is 
that  the  record  is  complete,  and  there  is  nothing  in  it  even  tending  to 
su.stain  the  defendant's  plea  of  former  adjudication,  which  the  plain- 
tiff trtiversed,  the  judgment  is  reversed.  Kirtley,  &c.  v.  Iligdon, 
Ac.  June  4,  lb84.  Edmonson  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.. 
rev      P.  F.  Edwards  for  appellants ;  D.  W.  Wright  for  appellees. 

Self-defense -See  Crim.  Law,  2;  Evidence,  1,  2;  Pleading,  etc.,  in  Crim. 
Cases,  2,  3.— 
1.  The  accused  having  stabt)ed  the  deceased,  not  in  self-defense,  hud  no 
right,  when  knocked  down  by  him,  to  take  his  life  simply  because  the 
decease  was  upon  him  pounding  hi«ii  with  his  flsts,  and.  the  court  prop- 
erly refused  to  instruct  the  jury  to  that  effect.  Middleton  v.  Com- 
monwealth. June  7,  1884.  Jeff.  Cir  Ct.  Opin.  by  P^yor,  J.,  Ct.  Ap., 
aff     Whittaker  &  Parsons  for  appellant;  P.  W.  Hardin  for  appellee. 
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CURRENT  TOPICS. 


It  appnars  from  a  statement  recently  published  in  the  New- 
York  Times  that  the  city  of  New  York,  with  its  millions  of  in- 
habitants, furnishes  only  15,450  persons  liable  to  jury  service. 

Every  class  in  the  community  should  })e  subject  to  jury  ser- 
vice except  perhaps  the  doctors,  whose  profession  subjects  them 
to  sudden  calls,  w-here  failure  to  attend  or  delay  in  attending 
might  be.fatal  to  life.  Bankers,  all  classes  of  merchants,  even 
preachers  should  be  summoned.         ^ 

It  is  most  irrational  to  hear  the  intelligent  men  of  the  com- 
nmnity  indulging  themselves  in  deniniciatious  of  lawyers  and 
courts,  and  the  immunity  criminals  enjoy,  when  they  them- 
selves are  directly  responsible  for  such  immunity.  If  criminals 
are  to  be  punished  it  is  chiefly  through  the  agency  of  intelli- 
gent and  impartial  juries.  It  is  idle  to  talk  about  inconven- 
ience to  the  juror  and  the  sacrifice  of  his  private  interests. 
Such  interests  depend  for  their  existence  on  the  maintenance 
of  public  order,  and  the  prompt  and  adequate  ]3unishment  of 
crime.  Men  in  active  business,  men  of  property,  are  those  of 
all  others  who  have  the  greatest  interest  in  the  efficiency  of  the 
jury  system  and  are  the  last  who  should  ask  or  receive  exemp- 
tion. 


Digitized  by  VjOOQiC 


54  CURRENT  TOPICS. 

The  following  question  recently  decided  hy  the  English  Ex- 
•chequer  Division  will  be  of  interest  here  in  the  stock  growing 
portion  of  the  State.  The  defeiidant  wtis  arraigned  for  cruelty 
to  animals,  he  having  dishorned  his  cattle  hy  cutting  off  their 
horns  quite  close  to  the  skull  for  the  pur])ose  of  keeping  them 
from  injuring  one  another  when  feeding  in  a  yard,  and  obtain- 
ing a  higher  price  for  them  in  market.  '*The  practice  appeared 
to  be  one  common  among  farmers,  Imt  it  was  proved  that  it 
occasioned  much  suffering  to  the  animals,  and  the  question 
really  came  to  ))e  whether  it  was  a  sufficient  justification  that 
the  act  was  done,  not  wantonly,  but  for  the  purpose  of  conven- 
ience and  ])rofit  to  the  owner.  The  magistrates  declined  to  con- 
vict on  the  merits,  Init  the  Exchequer  Division  came  to  a 
different  decision,  and  it  is  to  ))e  hoped  that  the  judgment  will 
be  ado])ted  in  the  future  on  similar  occasions." 


The  Massachusetts  Supreme  C(mrt  affords  an  instance  of  the 
instability  of  judicial  doctrines  by  its  recent  decision  in  Com- 
monwealth V.  Barnacle,  Ul-L  Mass.,  21(),  wh(»re  it  is  held  that 
defendant,  ])eing  on  trial  for  homicide,  may  prove  the  charac- 
ter of  deceased  for  ferocity,  and  that  he  was  a  larg(*r  and  more 
powerful  man  than  accused.  The  decision  overrules  Meade's 
case,  12  Gray,  108,  which  in  turn  overruled  Selfridge's  case, 
Whart.  on  Homicide,  sections  150,  58(5.  The  latter  case,  as 
detailed  by  Dr.  Wharton  in  a  recent  article  in  the  American 
Law  Journal,  is  very  interesting.  It  appears  that  at  a  time 
when  party  feeding  ran  very  high  in  Massachusetts  ])etween  the 
Federalists  on  one  side  and  the  Democrats  on  the  other,  Self- 
ridge,  a  prominent  Federalist,  got  into  a  very  angry  contro- 
versy with  Austin,  a  Democrat,  and  finally,  losing  faith  in 
argument,  resorted  to  villi fication,  and  ])osted  Austin  in  very 
insulting  terms.  Expecting  to  ])e  called  to  accoimt  he  armed 
himself  and  the  next  day,  seeing  young  Austin,  the  son  of  his 
opponent,  a])[)roaching  him  with  a  cane  in  his  hand,  he  pulled 
his  pistol,  finnl  and  killed  the  young  man.  Party  feeling  ran 
so  high  that  the  affair  was  taken  up  as  a  party  issue  and  Self- 
ridge  was  indicted  for  manslaughtt^r  only  and  admitted  to  bail 
in  a  small  sum  (the  Supreme  Court  of  the  State  being  com- 
posed of  Federalists  under  the  lead  of  C.  J.  Parsons).     Upon. 
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the  trial  he  set  up  that  he  acted  in  self-defense ;  that  he  was 
himself  of  slight  statnre  and  his  opponeiit,  young  Austin,  an 
athlete  of  great  skilljn  fighting.  The  court  admitted  the  evi- 
dence and  Selfridge  was  acquitted,  though  it  led  to  much  scan- 
dal, and  it  was  proposed  that  an  appropriate  head  note  to  the 
case  would  he  *' Democrats,  being  ferae  naturae,  might  be  shot 
down  whenever  likely  to  become  troublesome."  The  doctrine, 
as  we  have  said,  was  reversed  in  Meade's  case,  but  the  latter  has 
been  since  itself  reversed  in  Barnacle's  case  supra.  The  same 
doctrine  was  decided  in  this  State  in  Payne  v.  Commonwealth, 
1  Met.,  370,  where  it  was  held  that  evidence  that  the  deceased 
was  a  man  '*of  violent,  cruel  and  bloodthirsty  tem])er,  and 
habitiuilly  carried  concealed  deadly  weapons,"  was  admissible. 
Wharton  lays  down  two  important  qualifications  of  the  rule, 
viz. : 

First,  Such  evidence  is  inadmissible  unless,  in  the  opinion 
of  the  trial  court,  it  should  appear,  at  least  as  a  prima  facie 
case,  that  the  defendant,  in  striking  the  fatal  blow,  was  acting 
in  self-defense.  It  would  be  no  palliation  of  an  assault  by  A 
on  B  that  A  believed  B  to  be  a  powerful  ruffian.  And  there 
are  numerous  cases  when,  there  being  no  case  of  self-defense 
made  out,  such  evidence  has  been  properly  rejected. 

Secondly.  It  is  inadmissible  for  the  defendant  to  prove  that 
the  deceased  had,  (m  prior  occasi(ms,  not  c<mnected  with  the 
defendant,  committed  ferocious  assaults.  The  issue,  as  in  all 
other  cases  where  character  is  an  element  of  i)roof,  is  reputa- 
tion, not  particular  wrongful  acts.  It  is  inadmissible,  for  in- 
stance, when  a  defendant  puts  his  character  in  issue  for  the 
prosecution  to  reply  by  putting  in  evidence  specific  wrongful 
acts  by  the  defendant;  and  on  the  same  principle  proof  is  in- 
admissible of  particular  wrongful  acts  of  the  deceased. 


The  drawee  of  a  bill  of  exchange,  having  written  across  the 

face  of  it  **Ki8s  my  foot"  and  signed  his  name  to  it,  the  Su- 

I  preme  Court  of  Iowa  have  been  since  engaged  in  determining 

I"  what  he  meant  by  those  words.     They  go  at  it  in  this  serious 

I  way: 

!  '*But  by  the  use  of  these  words  the  defendant  meant  either 

I  to  accept  or  refuse  to  accept  the  bill.     It  can  not  be  he  meant 
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the  former,  therefore,  it  must  be  the  latter.  It  seems  quite- 
clear  to  lis  that  the  defendant  intended,  by  the  use  of  the  con- 
temptuous and  vulgar  words  above  stated,  to  give  emphasis  to 
his  intention  not  to  acceptor  have  an}- thing  to  do  with  the  bill 
or  with  the  plaintiff." 


A  petition  having  been  filed  asking  the  disbarment  of  a  Bos- 
ton lawyer,  the  Herald  of  that  city  printed  the  petition  before 
the  case  had  come  on  for  hearing  or  had  ])een  determined,  and 
was  sued  by  the  att^)rney  for  libel.  The  lower  court  dismissed 
the  libel  on  the  ground  that  the  publicaticm  was  privileged, 
but  the  Sui)reme  Court  held  otherwise,  saying  that  while  fair 
reports  of  judicial  proceedings  were  privileged,  yet  the  privilege 
did  not  apply  to  the  contents  of  preliminary  written  statements 
of  a  claim  or  charge.  If  it  did  extend  so  far,  a  libel  might  be 
spread  broiulcast  over  tlie  land  by  the  easy  means  of  entitling" 
and  filing  a  paper  in  a  cause. 


A  requirement  on  the  part  of  the  company  that  a  deposit  of 
mone}'  to  guaranty  the  payment  of  the  price  of  gas  used  is  not 
unreasonable,  and  the  company  may  discontinue  the  supply  of 
gas  unless  it  is  complied  with.     (Williams  v.  Mutual  Gas  Co., 
S.  C.  Mich.,  17  Rep.,  7J9. 


A  *'dead  beat"  injured  while  stealing  a  ride  on  a  railroad 
train  can  not  recover,  though  the  injury  was  caused  by  the 
ccmipany's  neglect.  A  railroad  owes  no  duty  to  those  who  ob- 
tain passage  on  its  trains  by  fraud.  (Way  v.  Chicago,  &c.,  R. 
R.,  Co.,  19  N.  W.  Rep.,  828.) 


In  Henderson  v.  L.  &  N.  R.  R.  Co.,  20  Fed.  Rep.,  480,  the 
Louisiana  Supreme  Court  held  where  plaintiif,  being  a  passen- 
ger on  defendant's  train,  undertook  to  jnit  down  a  windo>r 
from  which  a  strong  draft  was  blowing  on  her,  and  in  doing  sa 
she  dropped  a  bag  out  containing  a  large  amount  of  jewelry 
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»nd  defendant,  being  notified  of  the  loss  and  the  value  of  the 
jewels,  refused  to  stop  its  train  until  it  had  reached  the  next 
station,  whereby  the  jewels  were  lost,  the  railroad  company 
were  not  liable.  It  was  at  most  imder  a  moral  obligation  to 
stop  the  train.  This  resembles  the  case  of  First  National  Bank 
V.  Railroad  Co.,  20  Ohio  St.,  278,  where  plaintiff's  agent  had 
on  his  person  $4,000,  and  the  train  fell  through  a  bridge  by 
which  the  mone}'  was  lost.  In  suit  against  the  railroad  com- 
pany for  negligence  the  court  held  it  not  liable,  saying  that 
though  a  passenger  has  the  right  to  carry  about  his  person  such 
H  sum  or  even  a  larger  sum  of  money,  j^et  he  can  not  make  the 
railroad  liable  for  it  even  in  the  event  of  the  company's  negli- 
gence unless  he  previously  informs  it  of  the  risk,  so  it  can  pro- 
tect itself  and  exact  proportionate  compensation. 


The  propsition  recently  laid  down  by  United  States  District 
Judge  Hughes  in  Virginia,  that  a  citv/Am  of  a  State  may  sue  his 
own  State  in  any  of  the  United  States  courts,  will  no  dcmbt 
startle  and  horrify  all  the  })elievers  in  Stat(i's  rights.  Judge 
Hughes  claims  that  such  suit  may  })e  brought  in  any  case  in- 
volving a  right  under  the  United  States  Constitution  or  any 
Federal  law  or  treaty:  First,  upon  the  authority  of  the  Con- 
stitution, article  8,  section  2,  and  the  case  of  Cohens  v.  Va.,  (3 
Wheat.,  B75,  which  establishes  that  a  citizen  can  sue  his  own 
i5tate  in  the  United  States  Supreme  Court  in  all  such  cases; 
and,  second,  under  the  act  of  March  8,  1875  (18  Statute,  470, 
<jhapter  187),  and  Ames  v.  Kansas  (just  decided  by  the  United 
States  Supreme  Court)  that  any  such  suit  may  be  brought  in 
jixuy  of  the  inferior  Federal  courts.  True,  section  2,  article  8, 
supra,  gives  the  Supreme  Court  jurisdiction  in  all  such  cases, 
where  a  State  is  a  party,  but  the  jurisdiction  there  conferred  is 
original,  not  exclusive,  jurisdicti(m.  Such  jurisdiction  is  in 
fact  concurrent  with  the  inferior  Federal  courts,  if  the  suit  is 
brought  in  any  of  those  courts,  instead  of  instituting  it  in  the 
first  instance  in  the  Supreme  Court. 
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COURT  OF  APPEALS  OF  KENTUCKY. 

MOORE  V.  SETTLE. 
(Filed  June  14,  1884.) 

1.  Gaming— BecoveriDg  money  lost— Married  woman— The  statute  against 
gaming  (General  Statutes,  chapter  47,  article  1,  section  4),  which  gives  & 
right  of  action  to  the  loser  or  his  creditor,  or  any  other  person,  to  rtcoTer 
money  lost  at  gaming  does  not  embrace  a  married  woman,  the  wife  of  the 
loser.  The  words  "any  other  person'*  mean  any  one  competent  to  bring 
the  suit.  Thq  statute  creates  a  new  cause  of  action  in  favor  of  those  already 
competent,  but  does  not  remove  the  disabilities  of  those  before  incompetent 
to  sue.  The  oninion  of  the  Superior  Court  in  this  case  (which  the  following 
reverses)  is  published,  4  Ky.  Law  Kep.-,  07d. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hargiw. 

Under  the  title  **Ganiing",  section  4,  article  1  of  chapter  47, 
General  Statutes,  it  is  provided  that:  **If  such  loser  or  hi& 
creditor  do  not  sue  for  the  money  or  thing  lost  within  six 
months  after  its  paj'ment  or  delivery,  and  prosecute  the  suit  to 
recovery  with  due  diligence,  any  other  person  may  sue  the  win- 
ner and  recover  treble  the  amount  or  value  of  the  money  or 
thing  lost,  if  suit  be  so  brought  within  five  years  from  the  de- 
livery or  payment.'* 

This  action,  })aHed  upcm  that  section,  was  brought  in  her  own 
name  by  the  wife  of  Evan  E.  Settle  for  money  which  had  been 
won  from  him  at  cards  by  the  appellant, Moore.  She  recovered 
judgment  for  the  amount  and  Moore  prosecuted  an  appeal  to 
the  Superior  Court,  which  affirmed  the  judgment,  Judge  Bow- 
den  nonconcurring,  and  Moore  appealed  the  case  to  this  court. 
He  contends  that  Mrs.  Settle  had  no  legal  or  equitable  right 
under  the  statute  to  institute  or  prosecute  the  suit.  That  is 
the  only  question  necessary  to  be  decided,  as  it  is  vital  and  dis- 
poses of  the  controversy.  The  section  means  by  the  words 
* 'any  other  person,"  any  other  person  competent  to  institute 
the  suit. 

It  creates  no  new  cause  of  action  in  favor  of  pcTsons  who 
could  not  sue.  Nor  does  it  relieve  any  person  of  disabilities 
existent  at  the  date  of  its  passage.  It  8im])ly  created  a  new- 
cause  of  action  in  favor  of  such  other  i)ers()ns,  besides  the  loser 
and  creditor,  as  had  legal  capacity,  either  in  person  or  by 
another,  to  sue.  Else  aliens,  the  wife  of  the  winner  ajid  others 
wholly  incompetent  to  sue,  ccmld  institute  such  actions,  and 
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thus,  instead  of  the  mere  creature  of  a  new  cause,  the  statute 
would  be  misapplied  to  the  removing  of  disabilities  which  are 
no  part  of  its  subject  and  not  mentioned  or  alluded  to  in  it. 
As,  therefore,  the  statute  has  nothing  to  do  with  prescribing 
the  capacity  of  **any  other  person"  to  bring  such  suits,  leaving 
that  branch  of  the  law  xnitouched,  the  appellee's  right  to  sue 
the  winner  must  depend  upon  the  law  found  outside  of  this. 
statute.  We  can  find  none  to  support  her  claim  to  sue.  By 
the  first  subsection  of  section  84  of  the  Civil  Code  it  is  provided 
that  '*in  actions  between  husband  and  wife;  in  actions  con- 
cerning her  separate  property,  and  in  actions  concerning  her 
general  property  in  which  he  refuses  to  unite,  she  may  sue  or 
be  sued  alone." 

This  is  not  an  action  between  husliand  and  wife,  nor  is  it  an 
action  which  she  may  bring  for  him  under  subsection  4  of  that 
section  of  the  Code,  for  it  is  not  alleged  or  claimed  that  he  has 
deserted  her.  In  all  other  actions  in  which  she  is  thc^  actor,  ex- 
cept those  named  in  the  subsection  quoted,  her  husband,  com- 
mittee, curator  or  next  friend  must  join  or  pnxsecute  the  suit 
for  her.  So  there  is  no  suit  like  this  that  she  has  the  capacity 
to  bring  in  her  own  name  in  the  absence  of  all  the  conditions 
and  exceptions  of  section  84,  supra. 

It  can  not  be  soundly  said  this  suit  is  concerning  either  her 
separate  or  general  property  in  the  sense  of  tliat  section  of  the 
Code. 

For  that  character  of  property  does  not  embrace  mere  rights 
of  action  for  injury  sustained  by  the  wife  during  coverture  for 
assault  and  battery,  slander  and  the  like,  or  for  rights  of  which 
she  is  the  meritorious  cause,  either  at  common  law  or  by  stat- 
ute, unless  the  statute  in  creating  a  new  cause  of  action  author- 
izes her  to  sue  or  invests  her  with  general  or  separate  estate  in 
the  subject-matter  of  the  action.  In  actions  for  personal  in- 
jur}^ inflicted  u])on  the  wife  during  coverture  the  husband  and 
wife  must  join.  But  the  liusband  may  generally  sue  alone,  or 
unite  his  wife  with  him  fur  any  ordinary  right  not  ccmcerning 
her  general  or  separate  estate  accruing  during  the  marriage  re- 
lation; and  in  such  cases  the  common  law,  which  is  virtually 
continued  by  subsection  2  of  section  34,  supra,  has  wisely  left 
the  propriety  of  instituting  such  actions  to  the  discretion  of ' 
the  husband,  and  sound  reason,  domestic  peace  and  good  pub- 
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lie  policy  unite  in  sustaining  the  rule  that  gives  to  the  husband 
such  control.  Our  statutes  have  made  hut  little  change,  if  any, 
in  these  loiles,  except  to  allow  the  wife  to  sue  if  the  husband 
deserts  her^  and  to  enable  her  to  protect  her  separate  or  gen- 
oral  property.  Wh(»n  statutes,  like  that  in  regard  to  inebriate 
hu8l)and8,  give  the  wife  the  right  to  sue  and  recover,  she  may 
do  so  by  force  of  the  express  words  of  the  statute,  and  the  fact 
that  the  cases  in  which  she  may  sue  are  generally  provided  for 
in  the  Code  of  Practice  and  statutes  creating  new  causes  of 
action  which  expressly  invest  her  with  that  right,  furnishes  a 
strong  presumption  that  her  capacity  to  sue,  which  has  been 
increased  by  statutt*  from  time  to  time,  must  be  ascertained 
from  the  language  of  such  statutes  and  unrepealed  consistent 
oommon  law  ruh»s.  The*  wife,  where  she  is  the  m(.'ritorious 
cause,  under  a  statute  like  this  or  under  the  one  authorizing  re- 
wards, may  be  a  proper  or  necessar}'  party,  yet  she  could  not 
maintain  such  actions  without  joining  her  husband  unless  he 
deserts  her,  then  she  might  luring  or  defend  them  in  his  name. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new  trial  and  for  further 
proper  ])roceedings. 

Warren  Montfort  for  Mj)pellant. 

0.  B.  Hallam  for  appellee. 


PORTER,  (tc.  v.  FORI),  &c. 
(Filed  June  19,  1884.) 

1.  Will— Married  woman- A  wiU  executed  by  a  married  woman  dnrlnj?  the 
life  of  her  husband,  but  subsequently,  after  his  death,  admitted  by  her  to  be 
her  will  is  valid. 

2.  General  Statutes,  chapter  118,  section  11,  regulating  manner  of  re-exe- 
cuting will  once  revoked  does  not  apply  to  married  women. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  appeal  fnmi  a  judgment  of  the  Kentcm  Circuit 
Court  ordering  to  probate  a  paper  dated  June  8,  1808,  as  the 
Jast  will  of  Mrs.  Lucy  L.  Porter,  who  died  in  1881. 

The  paper  was  wholly  written  and  subscribed  by  her.     But 
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at  the  date  it  bears  she  was  a  married  woman,  the  wife  of 
Thomas  Porter,  who  died  in  1875. 

By  it  she  devised  to  her  daughter,  Mrs.  Lucy  E.  Ford,  her 
residence  in  the  city  of  Covington,  and  all  her  personal  prop- 
erty except  certain  specific  legacies,  which  she  directed  paid  to 
the  Baptist  Home  Missions,  to  her  son,  Thomas  Porter,  jr., 
and  two  grandchildren.  There  is  also  a  clause  directing  that 
her  husband  shall  have  the  full  benefit  of  a  home  with  her 
•daughter,  and  necessary  furniture. 

Mrs.  Porter  received  the  real  estate  mentioned  under  the 
will  of  her  father,  the  personal  property  was  subsequently  ac- 
quired by  the  will  of  her  husband. 

It  appears  that  the  paper  in  contest  was  found  after  her 
death  in  a  trunk  where  she  ke})t  her  i)rivate  papers,  that  only 
herself  and  her  grandson,  whom  she  instructed;  knew  how  to 
open.  And  when  found  it  was  inside  an  envelope  which  was 
inclosed  in  two  others,  the  outer  one  only  beinj<  thf'n  sealed, 
though  the  other  tw6  appear  to  -have  been  previousl}'  sealed. 
There  is  an  endorsement  in  her  handwriting  upon  each  envel- 
ope. Upon  the  first  are  written  the  words,  **Lucy  Porter,  pri- 
vate, "upon  the  next,  *' Private,  Lucy  Porter,"  and  ui)on  the 
outer  one,  which  is  the  largest,  *' Private,  not  to  be  opened 
until  my  death,  Lucy  Porter." 

Subsequent  to  the  death  of  her  husband  Mrs.  Porter  fre- 
quently stated  she  had  made  a  will  devising  all  her  property, 
except  a  few  legacies,  to  her  daughter,  Mrs.  Ford,  giving  as  her 
reason  for  so  disposing  of  it  that  her  other  children  had  re- 
ceived more  than  their  shares  from  their  father,  and  also  said 
±hat  her  will  would  be  found  after  her  death  in  her  trunk. 

There  were  originally  in  the  body  of  the  instrument  two  gifts 
to  Lucy  Ford,  now  Mrs.  Whillock,  a  daughter  of  Mrs.  Ford, 
one  of  them  being  a  silk  quilt  and  the  otlier  |1,00().  Both  of 
these  gifts  have  been  erased,  though  by  close  inspection,  they 
may  be  indistinctly  seen.  To  Mrs.  Ford  the  testatrix  said,  in 
explanation,  that  she  had  given  to  Mrs.  Whillock  the  silk  quilt, 
but  having  afterwards  made  a  bridal  present  of  it  to  another 
person,  she  erased  the  gift  from  the  will.  And  to  Mrs.  Whil- 
lock she  stated  she  had  given  her  $1,000  by  her  will,  })ut  since 
her,  Mrs.  Whillock's,  marriage,  she  had  erased  it,  inasmuch  as 
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she  was  then  well  provided  for  and  did  not  need  the  money  as 
much  as  her  mother. 

As  both  the  occurrences  which  constituted  the  reasons  for 
the  two  erasures  took  place  subsequent  to  the  death  of  Mrs. 
Porter's  husband,  the  changes  must  have  been  made  after  that 
event. 

The  disposition  of  her  property  by  the  paper  in  contest,  as 
well  as  the  reasons  therefor  as  stated  in  it,  are  entirely  con- 
sistent with  the  repeated  expression  of  her  wishes  and  inten- 
tions made  after  the  death  of  her  husband,  as  well  as  with  the 
declarations  of  both  of  them  made  before  he  died.  And  when 
the  erasures  made  by  her,  the  condition  of  the  envelopes  and 
endorsements  thereon  corresponding  with,  if  not  evidence  of, 
the  changes  made  by  her  from  time  to  time,  and  the  care  with 
which  it  was  finally  sealed  up  and  placed  in  hertnmk,  are  con- 
sidered in  connection  with  her  frequent  consistent  and  uni- 
form declarations  in  respect  to  it,  the  conclusion  is  inevitable 
that  the  ])aper  in  contest  was,  after  the  death  of  her  husband, 
deliberately  adoj^ted,  recognized  and  intended  by  Mrs.  Porter 
to  be  iier  last  will. 

Such  being  the  case,  and  no  controversy  arising  as  to  the- 
paper  being  wholly  written  and  subscribed  by  her,  nor  as  to- 
her  mental  capacity  to  make  a  will,  theonly  question  presented 
is  whether  it  should  be  held  a Talid  will,  notwithstanding  it 
was  written  in  1808,  while  she  was  a  married  woman. 

The  sections  of  chapter  118,  General  Statutes,  which  have 
any  a])plication  are  as  follows: 

"Sec.  2.  Every  person  of  sound  mind  not  being  under  twenty- 
one  ypars  of  age,  nor  a  married  wcmian,  may  by  will  dispose  oF 
any  estate,  right  or  inten^st  in  rnal  or  personal  estate  that  he 
may  be  entitU\l  to  at  his  death  which  would  otherwise  descend 
to  his  heirs  or  pass  to  his  personal  representatives,  and  though 
he  nmy  become  so  entitled  after  the  executicm  of  his  will." 

*'Sec.  5.  No  will  shall  be  valid  unless  it  is  in  writing,  with 
the  name  of  the  testator  subscri])ed  thereto  by  himself  or  by 
some  other  ])erson  in  his  presence  and  l)y  his  direction,  and^ 
moreover,  if  not  wholly  written  by  the  testator  the  subscription 
shall  be  made,  or  the  will  acknowledged  by  him  in  the  presence' 
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of  at  least  two  credible  witnesses,  who  shall  subscribe  the  will 
with  their  names  in  the  presence  of  the  testator." 

We  have  not  been  able  to  find  any  case  arising  under  the 
statutes  of  wills  in  this  State  or  similar  statutes  elsewhere  in 
which  the  exact  question  now  presented  has  been  definitely  de- 
cided. Nor  is  there  any  provision  of  the  General  Statutes 
which  fully  meets  this  case.  It  must,  therefore,  be  determined 
according  to  the  reason  and  analogy  of  the  law. 

'^Publication,  when  spoken  of  a  will,  signifies  that  a  testator 
has  done  some  act  from  which  it  can  be  concluded  that  he  in- 
tended the  instrument  to  operate  as  a  will"  (Bouvier's  Liiw 
Dictionary).  And  in  order  to  insure  identity  and  prevent 
fnuidulent  additions  to  or  alterations  of  the  instrument  the 
Gt^heral  Statutes  require,  in  every  case  where  the  will  is  not 
wholly  written  l)y  the  testator,  that  *'the  subscription  shall  be 
made  or  the  will  acknowledged  by  him  in  the  presence  of  at 
least  two  witnesses  who  shall  8ubscri])e  the  will  with'  their 
names  in  the  presence  of  the  testator." 

But  in  the  case  of  a  holr^graph  will  no  acknowledgment  by 
the  testator,  attestation  by  witnesses,  nor  any  other  mode  of 
publication  than  that  it  be  wholly  written  and  subscribed  by 
the  testator  is  necessary  to  make  it  valid. 

By  section  11  it  is  provided  that  *'no  will  or  codicil,  or  any 
part  thereof  which  shall  be  in  any  manner  revoked,  shall, 
after  being  revoked,  be  revived  otherwise  than  by  re-execution 
thereof,  or  by  a  codicil  executed  in  the  manner  hereinbefore 
required,  and  then  only  to  the  extent  to  which  an  intention  to 
revise  the  same  is  shown  thereby." 

Even  if  it  be  conceded  that  this  section  has  reference  to  a 
will  wholly  written  by  the  testator,  as  well  as  to  one  that  is  re- 
quired to  be  acknowledged  and  attested  in  the  manner  pre- 
scribed in  section  5,  still,  as  the  object  of  the  section  is  merely 
to  provide  the  mode  in  which  a  will  that  has  l)een  revoked  may 
be  revived,  it  can  have  no  application  to  the  will  of  a  married 
woman  which,  being  invalid  or  inoperative  during  coverture, 
can  not  in  the  meaning  of  the  statute  be  revoked. 

In  this  case  there  has  been  no  revocation  and  consequently 
there  could  not  be  a  republication  in  the  sense  the  word  is  used 
in   case  of  a  will.     But   the  paper  which   was  wholly  written 
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mid  subscribed  by  the  testatrix  while  she  was  a  married  woman 
has,    after  the  death  of  her  husband   and  when   she   became 
xjapable  of  making  a  will,  been  adopted,  identified  and  left  by 
her  as  her  will. 

Does  the  law  require  more  to  be  done  than  has  been  done  in 
this  case?  We  think  not.  For  certainly  there  is  no  provision 
in  the  General  Statutes  which,  either  in  terms  or  by  necessary 
implication,  requires  the  holograph  will  of  a  married  woman  to 
be  rewritten  or  resubscribed  after  she  becomes  discovert  in 
order  to  make  it  valid.  Nor  is  there  any  reason  w^hy  the  will 
in  this  case  should  not  be  held  valid. 

It  is  as  fully  identified  and  as  certainly  and  enti^-ely  the 
will  of  Mrs.  Porter  as  if  she  had  rewritten  and  dated  it  after 
the  death  of  her  husband.  For  when  competent  to  make  a  will 
she  acknowledged,  recognized  and  by  repeated  and  unequivocal 
acts  and  declarations  made  it  conclusive  that  she  desired  and 
intended  the  instrument  to  operate  as  her  will. 

Th(»  objection  urged  that  oral  testimony  must  be  relied  on  in 
this  case  in  order  to  establish  the  paper  in  contest  as  the  will 
of  Mrs.  Porter  applies  here  no  more  than  in  any  other  case. 
For  this  will,  like  every  other  valid  will,  speaks  for  itself,  and 
the  simple  inquiry  is  whether  it  is  her  will,  and  to  that  extent 
and  for  that  purpose  only  is  it  necessary  to  rely  upon  oral 
testimony. 

As  has  been  often  held  '*in  every  adjudication  of  this  court 
involving  the  publicaticm  and  attestaticm  of  wills  a  substan- 
tial rather  than  a  literal  compliance  with  the  statute  has  been 
demanded,  and  if  its  object  and  intent  were  reached  without  a 
violation  of  its  express  language  that  is  all  that  has  been  re- 
quired."    (Soard  v.  Soard,  1  Duvall,  120. ) 

As  the  paper  in  contest,  beyond  any  controversy,  disposes  of 
the  estate  left  by  Mrs.  Porter  according  to  her  wish  and  inten- 
tion, and  was,  while  she  was  competent  and  had  the  right  under 
the  law  to  make  a  will,  adopted,  recognized  and  left  for  her 
will,  it  should  be  admitted  to  j)robate  as  such.  For,  in  our 
opinion,  it  can  he  done  without  a  violation  of  either  the  letter 
,  or  spirit  of  the  statute. 

Wherefore,  the  judgment  is  affiiuned. 

Bont(m  &  Benton  for  appellants. 

M.  J.  Dudley  and  O'Hara  &  Bryan  for  appellees. 
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HARRIS  V.  THE  MERZ  AGET  IRON  WORKS. 

(Filed  June  19,  1884.) 

1.  Pleading— A  alleges  B  is  indebted  to  him  in  a  specified  sum  for  work 
done  at  her  instance  and  request.  B  denies  she  owes  A  any  sum  whatever, 
and  alleges  that  the  claim  sued  on  has  been  paid,  Held  —The  only  issue  is  that 
of  payment  and  the  allegation  as  to  the  value  of  the  work  (not  being  denied > 
is  admitted  under  Civil  Code,  section  12ft.  {2. )  Burden  of  proving  pay- 
ment is  on  B. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines. 

The  first  question  to  be  considered  is  as  to  what  issues  are 
raised  by  the  pleadings.  Cross  appellant  Buckley  alleges  '*that 
defendant,  Adaline  Harris,  is  indebted  to  him  in  the  sum  of 
$1,177.40  for  labor  and  material  furnished  to  her  at  her  special 
instance  and  request  in  making  and  putting  in  counters,  tables 
and  shelving  in  her  dry  goods  and  clothing  store. " 

To  this  appellants  answer:  ''They  deny  that  they  or  either 
of  them  are  now  or  that  they  were  on  the  filing  of  the  original 
lietition  or  on  the  day  of  filing  defendant  Buckley's  answer  and 
cross  petition  indebted  to  him  in  the  sum  of  $1,177.40,  or  in 
any  sum  whatever.  They  admit  the  work  set  out  in  the  peti- 
tion, but  say  that  they  paid  him  for  it  in  full  long  before  the 
in.stitution  of  this  suit." 

Subsection  4  of  section  12(5,  Civil  Code,  is  as  follows:  "Alle- 
gations concerning  value  or  amount  of  damages,  not  accom- 
panied by  an  allegation  of  an  express  promise,  or  by  a  statement 
of  facts  showing  an  implied  promise,  to  pay  such  value  or 
damage;  such  allegations,  so  accompanied,  need  not  be  proved 
unless  traversed." 

The  allegations  of  appellants'  answer  to  the  cross  petiticm  as^ 
to  payments  being  traversed  by  reply,  what  is  the  issue?  Does 
the  cross  petition  of  appellee  Buckley  contain  ''a  statement  of 
facts  showing  an  implied  promise"  to  pay  the  amount  claimed? 
If  it  does  contain  such  allegations,  and  we  think  it  unquestion- 
ably does,  there  is  no  issue  but  that  of  payment.  The  cross 
jietition,  accompanied  by  an  itemized  account,  alleges  an  in- 
debtedness of  $1,177.40  for  certain  labor  and  material  done  for 
and  furnished  appellants  at  their  special  instance  and  request. 
It  is  wanting  only  in  one  averment  to  make  an  express  j^rom- 
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ise,  and  that  is  that  appellants  promised  to  pay  the  sum  set 
out  in  the  cross  petition.  Such  an  averment  would  have  made 
it  unquestionably  good  under  the  provisions  of  the  Code  quoted, 
and  if  the  allegations  do  not  raise  an  implied  promise  to  pay 
the  sum  alleged  to  be  due,  it  is  difficult  to  conceive  what  alle- 
gations would  be  sufficient  for  that  purpose.  The  Code  of  1854, 
section  158,  makes  no  provision  for  either  an  express  or  an  im- 
plied prtmiise.  It  reads:  *' Allegations  of  value,  or  of  amount 
of  damage,  shall  not  be  considered  as  true  by  the  failure  to 
controvert  them,"  and  yet  it  was  held  by  this  court  in  Harris 
v.  Ray,  15  B.  Monroe,  680,  construing  the  Code  of  1854,  that 
in  an  action  on  a  medical  account  no  proof  of  value,  without 
denial,  was  necessaiy  where  the  petition  charged  that  the 
amount  claimed  was  due  and  owing.  This  opinion  has  never 
been  expressly  overruled,  but  there  followed  apparently  conflict- 
ing decisions  in  cases  ex  delicto,  and  it  is  for  this  reason  that 
the  alteration  was  made  in  the  language  of  the  present  Code. 
The  alteration  or  change,  if  it  means  anything,  means  that  a 
recovery  may  be  had  in  any  case  whether  ex  contractu  or  ex 
delicto  where  there  is  neither  an  express  or  an  implied  promise 
to  pay  the  amount  sought  to  be  recovered.  That  it  was  in- 
tended to  apply  to  both  classes  of  cases  is  clear  from  the  change 
in  the  language  of  the  Code  of  1854,  section  409.  **If  the 
taking  of  an  a(;count,  or  proof  of  a  fact,  or  the  assessment  of 
damages,  is  n(H;essary  to  enable  the  court  to  pronounce  judg- 
ment upon  a  failure  to  answer  *  the  court  may  *  hear  the 
proof  and  in  ^actions  founded  on  contract,'  assess  the  dam- 
ages." The  })resent  Code  omits  the  words  **founded  on  con- 
tract. "     (Section  879,  Code  1877. ) 

If  there  could  be  any  doubt  as  to  the  correctness  of  this  con- 
struction it  is  rcMUOved  })y  the  answer  of  ap])ellants  to  the  cross 
petition.  That  answer  admits  that  the  work  was  done  as 
charged  and  that  there  had  be^n  due  and  owing  therefor  the 
sum  charged,  and  relies  solely  uj)on  payment  of  that  sum  '*iii 
full.  "  The  provisions  of  neither  Code  has  been  or  could  be  ap- 
plied in  any  case  where  the  charge  of  value  or  amount  of  dam- 
ages is  admitted  in  the  answer,  as  is  substantially  done  in  thia 
case. 
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The  next  inquiry  is  as  to  whether  appellants  have  paid  to 
Buckley  or  for  him  the  sum  sued  for  of  $1,177.40,  and  on  that 
issue  the  burden  of  proof  is  on  appellants. 

It  appears  that  Buckley  had  a  contract  with  appellants  to 
furnish  material  and  construct  for  them  a  house.  That  on  the 
8d  of  January,  1882,  a  settlement  was  had  under  this  contract 
and  for  extra  work  done  under  that  contract.  A  receipt  was 
lit  the  time  executed  by  Buckley  which  reads:  ^ Received  of 
Mrs.  Adaline  Harris  $10,()(5'2. 15,  in  full  payment  for  contract 
and  all  extra  work  on  her  building  (on  Main  and  St.  Clair 
streets)  except  shelving.  No  claim  to  be  made  by  said  Mrs. 
Harris  for  any  unfinished  work.  M.  BUCKLEY. 

**  Frankfort,  Ky.,  January,  8,  1882." 

The  evidence  shows  that  the  contract  as  to  the  shelving  and 
counters  was  made  subsequent  to  and  independent  of  the  con- 
tract to  furnish  material  and  erect  the  building. 

There  is  no  evidence  of  any  payment  made  by  appellants  sub- 
sequent to  the  settlement  of  January  8,  1882.  The  principal 
reliance  for  evidence  of  payment  on  the  contract  for  shelving 
and  counters  is,  first,  upon  the  fact  that  Buckley  admits  that 
he  received  $10,952.85  on  the  contract  to  build  the  house,  while 
the  receipt  quoted  acknowledges  only  $10,0r)2. 15;  and,  secondly, 
that  a  sum  of  $500  is  claimed  l)y  Buckley  as  having  been  agreed 
to  be  paid  as  for  bonus  in  obtaining  th(^  contract.  The  dis- 
crepancy between  the  receipt  and  the  amount  of  money  ad- 
mitted to  have  been  received  by  Buckl(\v  is  explained  in  his 
evidence  by  r(?ceipts  for  the  payment  of  certain  claims  and  de- 
ductions made  from  charges  made  by  him.  But  without  this 
burden  of  proof  being  on  appellants  the  receipt  quoted,  which 
is  not  attacked  for  fraud — neither  is  the  settlement — should  bo 
a  sufficient  answer  to  and  explanation  of  this  apparent  discrep- 
ane}'.  It  expresses  to  be  "in  full  payment  for  contract  and  all 
extra  work  *     *     *  except  shelving. " 

The  proof  of  the  agreement  to  pay  the  bonus  of  $500  seems 
to  be  sufficient.  Buckley  testifies  expressly  to  the  agreement; 
Harris,  as  the  fully  authorized  and  acting  agent  for  Mrs.  Harris, 
denies  the  agreement;  D.   L.  Haly  testifies  that   Harris   told 
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him  he  had  agreed  to  pay  this  bonus.  A  fuller  discussion  of 
the  evidence  is  considered  unnecessary. 

Judgment  affirmed  on  the  appeal  as  to  all  the  parties,  re- 
versing on  the  cross  appeal  of  Buckley,  with  directions  to  enter 
judgment  for  Buckley  for  the  sum  of  $1,177.40,  with  interest 
from  the  date  of  the  filing  of  the  cross  petition  by  Buckley, 
and  for  sale  of  the  property  described  in  the  petition  for  the 
payment  of  the  claim  adjudged  in  the  decree. 

A.  Duvall  and  Wm.  Lindsay  for  appellant. 

J.  &  J.  W.  Rodman  and  Cf.  W.  Lindsey  for  ap])ellees. 


SUPERIOR  COURT. 

BANK  OF  LOUISVILLE  v.  GRAY,  &c. 
(Filed  June  IB,  1884.) 

1.  A  married  woman  may  give  a  power  of  attorney  authorizing  »n  agent 
to  sell  property  held  by  her  as  separate  estate. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

The  appellees  were  married  prior  to  1872.  In  October  of 
that  year  money  coming  to  the  wife  from  the  estate  of  a  de- 
ceased brother  was  invested  in  thirty-five  shares  of  the  stock  of 
the  Bank  of  Louisville,  and  a  certificate  therefor  was  issued  to 
'*Geo.  E.  H.  Gray,  trustee  for  Lucy  A.  Gray."  The  invest- 
ment was  made  during  the  husljand's  absence,  but  he  subse- 
quently apx^roved  it,  and  as  trustee  received  the  dividends  up 
to  January,  1875.  In  January,  187-4,  the  husband,  then  in  New- 
York,  executed  a  power  of  attorney,  signed  by  him  as  trustee, 
authorizing  Thos.  H.  Hays  to  sell  and  transfer  the  stock.  A 
few  months  afterwards  the  wife,  who  resided  in  Kentucky,  also 
signed  the  power  of  attorney.  Thus  authorized,  Hays  sold  and 
transferred  the  stock  to  the  appellant  for  its  full  value,  receiv- 
ing the  price.  This  was  done  in  April,  1870.  In  1882  Gray 
and  wife  sued  the  appellant  to  recover  dividends  declared  after 
January,  1875,  claiming  that  the  stock  was  the  wife's  separate 
estate,  and  that  the  power  of  attorney  was  void. 

If  the  stock  was  not  the  wife's  separate  estate  there  can  b^ 
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no  doubt  that  the  agent  was  sufficiently  authorized  and  that 
the  sale  to  the  bank  passed  the  title  to  the  stock. 

If  it  was  her  separate  estate  and  the  power  of  attorney  was  a 
valid  appointment  of  Hays,  whereby  he  was  empowered  to 
make  the  sale,  the  title  passed. 

It  was  decided  by  the  lower  court,  and  it  is  insisted  here, 
that  in  the  absence  of  a  statute  authorizing  a  married  woman 
to  execute  a  power  of  attorney,  and  so  convey  her  estate  through 
an  agent,  the  power  does  not  exist;  and  that,  as  we  have  no 
statute  authorizing  such  appointment  by  a  wife  residing  in  this 
State,  the  appointment  of  Hays  was  void. 

That  this  is  true  in  regard  to  the  conveyance  of  her  general 
real  estat-e  there  can  be  no  doubt.  She  can  pass  her  title  by 
such  method  only  as  the  statute  prescribes.  After  it  had  been 
provided  that  she  might  convey  such  title  by  a  d(»ed  made 
directly  to  the  purchaser  she  still  could  not  convey  through  an 
agent. 

It  appears  that  a  married  woman  residing  in  this  State  is  yet 
incapable  of  conveying  otlierwise  than  by  her  own  deed.  By  an 
act  approved  February  1,  1812  (M.  and  B.,  1,880),  a  married 
woman  residing  in  any  other  State  of  the  United  States,  or  in 
any  of  the  territories,  was  empowered  to  convey  by  an  agent 
duly  appointed  by  a  power  of  attorney  to  be  acknowledged  and 
recorded.  This  act  was  not  incorporated  in  the  Revised  Stat- 
utes, but  it  was  provided  by  an  act  approved  February  28,  1856, 
that  a  married  woman  not  residing  in  Kentucky  might  convey 
any  interest  she  had  on  personal  or  real  property  by  an  agent 
under  a  power  of  attorney.  This  act  was  carried  into  the  Gen- 
f*ral  Statutes  as  section  80  of  chapter  24  on  "Conveyances." 

Though  not  in  terms  so  declared,  the  act  of  185()  was  really 
an  amendment  to  the  cha])ter  in  the  Revised  Statutes  on  con- 
veyances, the  provisions  of  which  did  not  apply  to  separate 
est^ites  (Stuart  v.  Wilder,  17  B.  Mon.,  58).  As  the  Revised 
St«.tute8  absolutely  prohibited  the  sale  of  a  separate  estate  the 
amendment  could  not  have  been  intended  to  provide  a  method 
of  doing  that  which  could  not  be  done.  It  related  exclusively 
to  the  sale  and  conveyance  of  such  general  property  as  might 
be  sold  and  conveyed.  But  as  section  17,  article  4,  chapter  47 
of  the  Revised  Statutes,  which  made  separate  estates  inalien- 
August,  1884—2 
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able,  was  omitted  from  and  thus  repealed  by  the  General  Stat- 
utes, it  may  be  that  section  80,  chapter  24,  should  be  regarded 
as  relating  to  the  sale  and  conveyance  of  separate  estates  by 
nonresident  married  women,  acting  through  agents  duly  em- 
powered, if  it  is  indeed  necessary  to  have  recourse  to  the  stat- 
ute in  order  to  maintain  conveyances  so  made. 

But  it  seems  evident  that  the  statute,  whether  in  the  form 
of  the  act  of  1812,  of  the  act  of  1856,  or  as  secti(m  80,  chapter 
24  of  the  General  Statutes,  is  an  enabling  act,  intended  to  con- 
fer on  nonresident  married  women  a  right  which  otherwise  no 
married  woman  would  have  had.  It  certainly  was  not  intended 
to  dejiy  or  restrict  an  existing  right.  Even  if  it  were  clearer 
than  it  is  that  separate  personal  property  is  referred  to  or  em- 
braced by  the  act  of  1850  as  incorporated  in  section  SO,  chapter 
24  of  the  General  Statutes,  still,  as  language  is  affirmative,  it 
goes  no  further  than  to  declare  a  method  whereby  a  nonresident 
married  woman  may  sell  and  convey,  but  it  does  not  deprive 
the  resident  married  woman  of  the  same  or  any  other  power 
which  she  has  independent  of  the  statute.  If,  therefore,  Gray 
aTid  wife  would  have  had  the  right  to  dispo.se  of  the  bank  stock 
through  an  authorized  agent,  though  there  had  been  no  such 
.statute,  its  existence  can  in  no  way  affect  that  right. 

A  married  woman,  having  a  separate  pers(mal  estate,  is 
treat(*d  in  equity,  with  respect  to  that  estate,  as  a  single 
woman.  She  is  regarded  as  the  exclusive  owner.  As  an  inci- 
dent to  this  ownership  the  right  of  disposal  exists.  Kentucky 
is  in  th(»  line  of  States  holding  the  doctrine  of  the  English 
chancery  that  this  power  to  dispose  of  the  thing  owned  exists 
by  reason  of  the  fact  that  she  does  own  it,  and  not  by  reason 
of  a  power  conferred  by  the  donor..  Refusing  to  admit  the 
existence  of  any  disability  which  precludes  the  power  to  sell, 
the  court  should  not,  it  seems  to  us,  restore  those  disabilities 
for  the  purpose  of  controlling  tlie  exercise  of  the  ])ower  by 
selecting  the  mode.  If  .she  may  sell  face  to  face  with  the  pur- 
chaser, what  good  reason  can  be  given  why  she  may  not  avail 
herself  of  the  convenience  of  agencies*^  If  she  is  to  be  treated 
as  a  single  woman  with  respect  to  the  fact  of  ownershij),  with 
respc^ct  to  the  resultant  right  of  sale,  why  should  a  cimrt  of 
equity,  having  rejected  so  far  the  dogmas  of  the  common  law, 
invoke  them  for  the  mere  purpose  of  placing  fetters  on  the  ex- 
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«rci9e  of  a  power  the  very  existence  of  which  these  dogmas 
<leny?  We  have  not  found  any  case  in  which  it  has  been  de- 
cided that  a  married  ^oman  having  a  separate  personal  estate 
may  deal  with  it  or  sell  it  by  her  agent  as  if  she  were  not  mar- 
ried, but  this  right  seems  to  us  implied  in  the  very  nature  of 
her  estate. 

It  is  our  opinion  that  the  power  of  attorney  gave  Hays  full 
authority  to  sell  the  stock,  and  that  the  sale  by  him  vested  the 
title  in  the  purchaser. 

None  of  the  cases  decided  respecting  sales  while  the  provisions 
of  the  Revised  Statutes  were  in  force  are  pertinent.  The  au- 
thority to  Hays  was  given  after  they  were  repealed. 

The  judgment  is  reversed  and  the  case  remanded,  with  direc- 
tions to  dismiss  the  plaintiff's  petition. 

Hamiltcm  Pope  and  Wm.  Lindsay  for  appellant. 

R.  \V.  Woolley  for  appellee. 


ROBERTSON  V.  JONES,  GIVEN  &  CO. 
(Filed  June  18,  1884.) 

1.  A  certificate  of  deposit  is  In  this  State  a  mere  receipt,  the  eDdorser  of 
"Which  is  the  drawer  of  a  bill  for  the  amount  of  the  certificate. 

9.  Such  certificate  is  to  be  construed  according  to  the  law  of  the  place 
^here  it  was  issued  and  is  payable. 

3.  An  action  on  such  certificate  is  barred  here  after  fire  years. 

Appeal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bowden. 

A  certificate  of  deposit  is  treated  as  a  negotiable  promissory 
note  (1  Parsons  on  Notes  and  Bills,  &c.,  26;  Miller  v.  Aus- 
tin, 13  Howard,  218;  Pardee  v.  Fish,  60  N.  Y.,  265).  That  is 
the  effect  given  to  it  where  a  promissory  note  payable  to  order 
or  bearer  is  negotiable,  but  in  Kentucky,  where  such  notes  are 
not  negotiable,  it  is  regarded  as  a  mere  receipt,  the  endorser  of 
which  is  to  be  treated  as  the  drawer  of  a  bill  for  the  amount 
named  in  it.     (Clary  v.  Piner,  17  B.  Monroe,  663.) 

The  certificate  of  deposit  sued  on  in  this  action  was  issued  in 
New  York  and  was  payable  there.  The  demurrer  to  the  answer 
admits  that  by  the  law  of  that  State  its  legal  value  was  that 
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of  a  projiiisi^ory  note  placed  on  the  footing  of  an  inland  bill  of 
exchange.  It  must  he  so  treated  here.  (Goddin  v.  Shipley,  7 
B.  Monroe,  575;  Carlisle  v.  Cham))ers,  4  Bush,  2(59.) 

Our  statute  bars  after  five  years  an  action  on  a  promissory 
note  placed  on  the  footing  of  a  bill  of  exchange,  foreign  or  in- 
land.    It  barred  this  action. 

The  judgment  is  affirmed. 

C.  T.  Atkinson  for  appellant. 

Isaac  Caldwell,  W.  W.  Thum,  J.  S.  VanWinkle  and  C.  H. 
Rhodes  for  appellees. 


GARROTT,  &c.  v.  RATLIFF. 

SAME  V.  WILLIAMS,  &c. 

(Filed  June  10,  1888.) 

1.  The  statement  of  the  bill  thnt  a  certain  infitruction  was  priven  or  refused^ 
to  -which  a  named  party  excepted,  can  not  be  controverted  by  affidavits  filed 
after  the  bill  was  made  up  that  no  such  exception  was  taken. 

2.  Where  the  bill  purports  to  state  the  evidence  in  full  no  formal  certifi- 
cate of  that  fact  by  the  judge  is  necessary ;  it  is  sufficient  if  he  sign  it. 

3.  Instructions— It  will  be  presumed  that  no  other  instructions  than  those 
set  out  in  the  bill  were  given  or  refused  unless  the  contrary  appears. 

4.  Estoppel— One  whose  signature  has  been  forged  is  not  bound  by  his  ad- 
mission of  its  genuineness  unless  another  has,  to  his  injury  acted  on  that 
admission. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judg<?  Bowden. 

The  ap])(^llees  move  this  court  to  strike  from  the  record  what 
purport  to  be  instructions  Xos.  1,  2,  8,  4,  5  and  0  copied  in 
what  purports  to  h(\  a  bill  of  exceptions.  In  aid  of  this  motion 
they  have  had  brought  up  by  certiorari  a  copy  of  the  original 
bill  of  excepti(ms  from  which  they  contend  it  will  appear  that 
the  instructions  were  not  literally  copied  into  that  bill,  but 
were  directed  by  it  to  be  inserted.  They  appear  in  the  tran- 
script, however,  as  copied  at  large  in  the  bill.  The  rule  adopted 
both  by  the  Court  of  Appeals  (Meaux  v.  Meaux,  5  Ky.  Law 
Rep.,  550)  and  by  this  court  (Arnold  v.  Hicks,  5  Ky.  Law 
Rep.,  511)  is  that  when  the  transcrij)t  shows  the  bill  contains 
•the  instructions   the  court  will  not  look  at  the  original  bill 
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unless  an  affidavit  is  filed  showing  that  the  instructions  copied 
are  not  in  fact  those  given  or  refused.  No  such  affidavit  hav- 
ing been  filed  the  motion  is  overruled. 

They  also  move  the  court  to  strike  from  what  purports  to  be 
a  bill  of  exceptions  the  statement  that  **to  the  giving  of  in- 
struction No.  2  the  defendants  excepted.  The  defendants  also 
asked  the  court  to  grant  instructions  No.  6,  *  *  which  he  re- 
fused to  do,  to  which  the  defendants  excepted."  To  sustain 
this  motion  they  rely  on  various  affidavits  copied  into  the 
transcript  which  they  suppose  show  that  the  exceptions  were 
not  taken  as  stated.  The  affidavits  are  not  made  part  of  the 
bill  of  exceptions.  They  are  not  referred  to  by  it  or  by  any  order 
of  court.  They  do  not  puri)ort  to  l)e  a  part  of  any  proceeding 
in  any  court.  By  what  authority  they  are  made  ostensibly  a 
part  of  the  record  of  these  cases  does  not  appear.  It  is  true 
the  clerk's  certificate  comes  after  the  affidavits,  and  is  to  the 
effect  that  the  preceding  pages  contain  a  true  and  complete 
transcript  of  the  causes  named  therein;  and  that  endijrsements 
on  the  affidavits  show  they  were  filed  in  open  court  Se])tem])er 
22d  and  September  28d,  tlie  bill  of  exceptions  having  been  filed 
Septem])er  18th.  But  even  if  the  mere  act  of  filing  these  affi- 
davits made  them  part  of  tlie  record  for  all  legitimate  pur- 
poses, we  fail  to  see  any  use  which  they  can  subserve.  We  do 
not  know  any  statutory  provision  or  rule  of  ])ractice  that  per- 
mits a  party  to  contradict  the  recor«l,  as  made  up  by  a  bill  of 
exceptions  l^y  affidavits  fihnl  thereafter.  Section  887  of  the 
Code  provides  that  if  the  judge  approves  the  bill  as  prepared 
by  the  party  **he  shall  sign  it,  and  it  shall  be  filed  as  part  of 
the  record."  If  he  does  not  approve  *' he  shall  correct  it,  or 
suggest  the  correction  to  be  made  and  sign  it.  A  party  object- 
ing to  the  judge's  correction  of  an  excej)tion  which  purports  to 
state  the  evidence  may,  within  five  days  after  the  bill  is  signed, 
file  the  exception  as  written  by  him,  if  its  truth  be  attested  })y 
the  affidavit  of  two  bystanders;  but  its  truth  may  be  contro- 
verted and  maintained  l)y  other  affidavits  filed  in  tlie  clerk's 
office,  not  exceeding  five  on  either  side."  It  seems  plain  that 
the  right  to  controvert  the  judge's  version  of  what  occurred  is 
limited  to  that  part  ** which  purports  to  state  the  evidence. " 
What  a  w^itness  stated  bystanders  may  ))e  relied  on  to  prove, 
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but  it  was  not  intended  they  should  dispute  with  the  judge  re- 
epecting  his  rulings  or  in  regard  to  exceptions  taken  to  those- 
rulings.  The  motion  to  strike  out  the  portion  indicated  is: 
overruled. 

Finally,  the  appellees  move  the  court  to  strike  out  what  pur- 
ports to  be  the  bill  of  exceptions,  on  the  ground  that  the  judge 
did  not  certify  that  it  is  true.  They  refer  to  section  889  of  the 
Code,  which  provides  that  **in  cases  in  which,  by  subsection  2, 
of  section  885,  the  evidence  is  required  to  be  stated  in  full  tfie 
judge  shall  certify  in  the  bill  of  exceptions  that  it  contains  all 
the  evidence.  In  all  other  cases  he  shall  certify  that  the  bill 
of  exceptions  is  true. "  Subsection  1  of  section  885,  provider 
that  a  i)arty  need  not  state  the  evidence,  but  must  state  the 
material  facts  which  the  evidence  conduces  to  prove,  and  sub- 
section 2  provides  that  if  the  judge  refuse  to  sign  the  bill  of 
exceptions  as  presented,  or  if  the  party  wish  to  api)eal  upoit 
the  grounds  that  the  verdict  is  not  sustained  by  the  evidence, 
it  shall  be  stated  in  full.  One  of  the  grounds  presented  by  the 
appellants  for  a  new  trial  was  that  the  verdict  was  not  sus- 
tained by  the  evidence,  and  accordingly  the  bill  of  exceptions, 
states  the  evidence  in  full.  We  do  not  suppose  that  any  formal 
certificate  is  required,  or  that  the  word  ** certify"  as  used  in 
section  839  was  intended  to  require  anything  more  than  is  re- 
quired by  section  887,  which  treats  the  signature  of  the  judge 
to  what  purports  to  be  a  history  of  the  trial  as  completing  the 
certificate.  The  motion  to  strike  out  the  bill  of  exceptions  is 
overruled. 

It  is  provided  by  section  887,  subsection  2  of  the  Code,  that 
if  a  party  ** except  to  a  decision  of  the  court  in  granting  or  re- 
fusing any  instruction,  all  instructions  given  and  refused  shall 
be  also  included."  It  is  to  be  observed  that  in  cases  in  which 
all  the  evidence  is  to  be  stated  in  the  bill  of  exceptions  the 
Code  requires  the  judge  to  certify  that  it  is  all  included*,  but 
while  it  directs  that  all  instructions  given  and  refused  shall  be 
included  it  does  not  require  it  to  be  certified  that  all  are  in- 
cluded. Nevertheless  the  general  theory  of  appellate  jurisdic- 
tion, which  reverses  for  errors  apparent  on  the  record  and 
always  presumes  in  favor  of  the  court  below,  would  seem  to  re- 
quire the  appellant,  in  preparing  his  bill  of  exceptions,  to  pre- 
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Bent  all  of  the  instructions  given  to  the  jury  in  order  to  show 
that  the  giving  oi:  refusing  of  which  he  complains  was  preju- 
dicial  to  him.     It  had  occurred  to  us  that  in  some  way  it  must 
affirmatively  appear  that  all  the  instructions  are  set  out  in  the 
bill,  not  that  an  express  statement  that  they  and  no  othera 
were  given  or  refused  is  essential,   but  that  the  language  of 
the  bill  must  be  such  as  to  import  that  all  the  instructions  are 
in  the  record.     If  (as  in  Clem  v.  Commonwealth,  8  Met.,  10; 
Jane  V.  Commonwealth,  8  Met.,  18)  the  statement  of  the  bill 
might  be  literally  true,  and  yet  there  might  be  other  instruc- 
tions not  in  the  record,  it  is  difficult  to  see  how  it  can  be  said 
that  it  appears  affirmatively  that  all  instructions  are  in.     In 
Smith  V.  Commonwealth,  1  Duvall,  22,  and  in  Mickey  v.  Com- 
monwealth, 9  Bush,  598,  it  was  decided  that  a  statement  that 
the  court  ^'instructed  the  jury  as  follows,"  giving  the  instruc- 
tions, imported  that  all  the  instructions  given  were  contained 
in  those  copied ;  so  that  these  cases  do  not  differ  from  the 
others  in  regard  to  the  rule  that  it  must  affirmatively  appear 
that  all  instructions  are  in,  but  only  in  distinguishing  between 
the  language  of  the  bills  as  being  sufficient  imder  the  rule. 
These  were  all  cases  under  the  old  Criminal  Code.     But  in 
Meriwether  v.  Tucker,  MSS.  opinion  filed  October  25,  1881,  the 
language  of  the  bill  was:  **The  defendant  then  offered  the  fol- 
lowing  instructions" — being   No.  1  and   No.    2,  and   copied — 
'*which  were  refused  by  the  court,  to  which  defendant  excepted. 
The  court  gave  the  following  instructions" — there  copied.    The 
court  said:  **The  court  will  presume  these  were  all  the  instruc- 
tions given  or  refused,  in  the  absence  of  some  fact  in  the  rec- 
ord indicating  that  there  were  additional  instructions. "     And 
the  case  was  reversed  for  error  in  giving  the  two  instructions. 
We  must  accept  this  as  an  authoritative  construction  of  that 
part  of  subsection   2  of   section  887  which  has  been   quoted. 
For  language  indicating  that  the  instructions  copied  were  all 
that  were  given  or  refused  a  presumption  is  substituted.   Under 
this  rule  we  must  presume  that  no  instructions  were  given  or 
refused  other  than  those  there  copied,  no  words  in  the  bill  in- 
dicating the  contrary. 

These  were  separate  actions  at  law  on  promissory  notes,  to 
each  of  which  there  was  a  plea  of  non  est  factum.     By  consent 
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they  were  tried  together  })y  the  same  jury,  and   in  each  case  a 
verdict  and  judgment  were  rendered  for  the  plaintiffs. 

At  their  instance  the  court  instructed  the  jury  **that  though 
defendant  did  not  sign  the  notes  in  issue,  yet  if  after  some 
were  signed  and  put  in  circulation  the  defendants,  or  either  of 
them,  admitted  or  recognized  said  notes,  or  either  of  them,  as 
being  genuine^  then  such  defendant,  as  to  the  note  so  admitted, 
would  be  bound,  and  the  jiir}^  should  so  find." 

The  plaintiffs'  evidence  was  that  the  money  was  lent  to 
Shanklin,  who  delivered  to  the  lenders  his  notes  with  the 
names  of  the  appellants  signed  as  sureties.  There  was  nothing 
in  the  evidence  from  which  it  could  have  been  inferred  that 
the  notes  were  accepted  with  any  other  understanding  than 
that  the  appellants  were  sureties,  or  that  if  they  were  bound 
at  all  thoy  were  bound  otherwise  than  as  sureties.  It  is  true 
the  answers  did  not  allege  that  they  were  strangers  to  the  con- 
sideration, and,  therefore,  they  could  not,  on  a  plea  of  non  est 
factum,  preclude  the  plaintiff  from  proving  they  were  bound 
by  the  signing  of  another  having  only  oral  authority  (Young's* 
Adm'rv.  Hildreth's  Adm'r,  5  Ky.  Law  Rep.,  129).  But  the 
absence  of  that  peculiar  statutory  plea  did  not  diminish  their 
rights  under  the  plea  of  non  est  factum.  The  instruction  must 
be  restrained  to  a  state  of  case  in  which  it  is  conceded  that  the 
defendants  are  bound,  if  at  all,  as  sureties.  It  could  not  have 
been  understood  otherwise  by  the  jury,  nor  could  their  verdict 
have  been  sustained  if  it  had  to  rest  on  the  assumption  that 
the  defendants  were  ])arties  to  the  consideration.  Thus  re- 
strained, the  instruction  affirms  that  if  the  defendants  did  not 
sign  the  notes,  if  their  names  were  signed  as  sureties  by  some 
one  else,  and  they  admitted  or  recognized  them  as  genuine, 
they  are  bound,  whether  they  authorize  their  names  to  be  signed 
or  not,  and  even  though  their  names  were  forged.  The  defend- 
ants were  ])()und  if  they  signed  the  notes,  or  if  they  authorized 
the  signing  by  the  person  who  did  sign  them;  and  they  might 
be  liable  to  a  holder  who  had  tnken  the  notes  for  value  by  rea- 
son of  their  conduct,  which  might  preclude  them.  But  the  in- 
struction does  not  predicate  their  liability  on  any  matter  of 
estoppel.  It  lays  down  the  rule  that  they  are  bound  inevitably 
by  an  admission  of  genuineness,  under  whatever  circumstances 
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made,  to  whomsoever  made,  for  whatever  pur2:)08e  made,  and 
though  it  may  in  no  degree  have  affected  the  conduct  or  rights 
of  others,  and  even  though  the  persons  interested  may  never 
have  heard  of  the  admission  till  proved  on  the  trial.  The  in"- 
stniction  did  not  tell  the  jury  that  they  could  consider  the  ad- 
missions and  recognitions  as  tending  to  prove  that  the  notes 
had  been  signed  by  them  or  by  their  authority,  but  that  they 
were  bound,  though  they  did  not  sign  nor  authorize  the  sign- 
ing, though  the  notes  were  as  to  them  rank  forgeries,  yet  they 
might  become  bound  by  any  sort  of  admission  made  at  any 
time,  anywhere,  to  any  one,  though  the  proof  was  clear  that 
they  were  strangers  to  the  consideration;  ''that  one  who  never 
signed  the  paper,  or  whose  name  was  signed  without  authority 
or  claim  of  authority  to  do  so — ^^vhose  name  was  simply  forged 
—can  not  be  bound  by  a  subsequent  promise  to  pay  the  de})t 
or  ratification  of  the  signing  of  his  name,  is,  we  think,  clpar 
upon  both  principle  and  authority."  (Warren  v.  Fant's  Trus- 
tee, 79  Ky.,  2.) 

The  judgment  is  reversed,  with  directions  to  set  aside  the 
verdict  and  judgment  in  each  case  and  to  grant  a  new  trial  in 
each. 

Jno.  Feland  and  A.  Duvall  for  appellants. 

W.  P.  D.  Bush  for  appellees. 


WELLS  V.  MALEY. 
(Filed  April  10,  1884.) 

1.  Sale  of  Koods— Where  anything  remains  to  be  done  to  the  j?oods  to  put 
them  in  a  deUverable  condition  or  to  determine  the  price  by  weighing  or 
measuring,  the  performance  of  such  things  is  a  condition  precedent  to  pass- 
ing the  title.  (3).  In  such  case  if  after  the  condition  is  performed  the  buyer 
refuses  to  accept  or  pay  for  the  goods,  the  vendor  may  keep  them  and  sue 
for  the  difiference  between  their  market  value  and  the  agreed  price,  or  may 
sell  to  satisfy  his  lien  for  the  purchase  money,  sue  for  the  deficit,  or  may  set 
the  goods  aside  as  the  vendee's  property  and  sue  for  the  agreed  price. 

2.  Where  A  agrees  to  buy  goods  of  B  it  is  no  sufficient  defense  to  a  suit 
for  refuail  to  accept  and  pay  for  the  goods  for  A  to  set  up  that  he  bought 
as  agent  for  another  under  a  mistaken  belief  that  he  had  authority  so  to  do. 

.  Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  .by  Judge  Bowden. 
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Maley  sued  Wells,  alleging  that  in  April,  1882,  **he  sold  to 
Wells  a  certain  crop  of  tobacco,  then  in  a  barn  on  the  premises 
of  said  Wells,  at  the  price  of  18  cents  per  pound  for  the  leaf 
and  lugs  and  5  cents  per  pound  for  the  trash,  said  crop  of  to- 
bacco to  be  delivered  at  the  warehouse  of  Thomas  L,  Best,  ir> 
Helena,  Ky.,  in  good  keeping  order;"  that  in  July,  1882,  the 
tobacco  was  in  good  keepipg  order  and  that  he  then  '*  proposed 
and  was  ready  and  willing  and  offered  and  was  able  to  deliver 
the  same  at  Best's  warehouse  at  Helena  as  by  contract  he 
agreed  to  do,"  but  Wells  **declined  and  refused  to  receive  the 
same,  and  directed  plaintiff  not  to  deliver  the  tobacco,  and  told 
him  he  would  not  receive  it  or  pay  for  it  if  delivered,  and  the 
tobacco  remained  in  plaintiff's  possession  in  the  barn  on  de- 
fendant's premises,  and  there  still  remains,  subject  to  defend- 
ant's order."  He  alleges  that  the  value  of  the  tobacco,  at  the 
agreed  price,  was  $817.50,  and  concludes  by  saying  that  **by 
reason  of  defendant's  refusing  to  comply  with  his  contract 
with  plaintiff  and  receive  said  tobacco  and  pay  for  same,  as  he 
agreed  to  do,  plaintiff  has  been  greatly  damaged,  to  wit,  in  the 
sum  of  $817.70;"  wherefore,  he  *  Sprays  judgment  for  $817.70, 
with  interest  from  July  10,  1882,  and  for  all  pi^p^r  relief." 

The  answer  contained  three  paragraphn.  The  first  denied 
that  Wells  bought  the  tobacco  or  that  he  refubed  to  give  it  or 
pay  for  it.  The  second  averred  that  Wells  told  Maley  that 
Best  had  sent  him  to  buy  the  tobacco  for  the  firm  of  Best  & 
Bro.,  and  that  **in  that  way  he  bought  the  tobacco  of  plaintiff 
for  Best  <fe  Bro,,  as  their  agent."  The  third  admits  that  Wells 
misunderstood  Best,  and  that  he  in  fact  "had  no  authority  to 
buy  the  tobacco  for  Best  &  Bro.,  and  that  he  so  informed  Maley 
a  few  days  after  the  purchase,  and  told  him  he  could  sell  it  to 
any  one  else — and  that  this  was  ** before  the  tobacco  was  ready 
for  sale  or  delivery."  The  second  and  third  paragraphs  were 
traversed  by  a  reply. 

It  may  be  inferred  from  the  petition  that  the  tobacco  was 
not  in  a  condition  to  be  delivered  at  the  time  of  the  alleged 
sale.  Maley's  testimony  is  conclusive  that  it  was  not.  He 
stated  that  he  was  **to  prepare  it  for  market  and  deliver  it  in 
good  bulking  or  keeping  order  at  the  warehouse  of  Best  &  Bro.,  '* 
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which  was  fifteen  miles  from  the  barn..  Other  testimony 
shows  the  tobacco  was  not  stripped  at  the  time.  There  re- 
mained, therefore,  these  things  for  Maley  to  do :  First,  to  pre- 
pare the  tobacco  for  market;  second,  to  carry  it  to  Helena; 
and,  it  may  be  third,  to  have  the  quantity  determined  by  weigh- 
ing, so  as  to  ascertain  the  price. 

Whether  a  given  transaction  in  regard  to  a  specific  chattel  is 
a  bargain  and  sale,  passing  the  title  to  the  bargainee,  or  only 
an  agreement  to  sell  and  deliver  on  the  one  part,  and  to  buy 
and  accept  on  the  other  is  a  question  of  intention. 

**  First.  Where  by  -the  agreement  the  vendor  is  to  do  anything 
to  the  goods  for  the  purpose  of  putting  them  into  that  state  in 
which  the  purchaser  is  bound  to  accept  them,  or,  as  it  is  some- 
times worded,  into  a  deliverable  state,  the  performance  of  these 
things  shall,  in  the  absence  of  circumstances  indicating  a  con- 
trary intention,  be  taken  to  be  a  condition  precedent  to  the 
vesting  of  the  property ;  second,  where  anything  remains  to  be 
done  to  the  goods,  for  the  purpose  of  ascertaining  the  price,  as 
by  weighing,  measuring  or  testing  the  goods,  where  the  price 
is  to  depend  on  the  quantity  or  quality  of  the  goods,  the  per- 
formance of  these  things  also  shall  be  a  condition  precedent  to 
the  transfer  of  the  property,  although  the  individual  goods  Ije 
ascertained  and  they  are  in  the  state  in  which  they  ought  to  be 
accepted."  These  rules  are  given  by  Benjamin  in  his  treatise 
on  Sales  as  the  settled  law  in  England.  They  are  recognized 
in  this  State.  (Jennings  v.  Flanagan,  5  Dana,  217;  Crawford 
V.  Smith,  7  Dana,  (30;  Brown  v.  Childs,  2  Duvall,  314;  New- 
comb  V.  Cabell,  10  Bush,  460. ) 

The  title  to  the  tobacco,  therefore,  did  net  pass  from  Maley 
to  Wells  by  the  contract  alleged  and  proved. 

As  the  result  of  the  English  cases  Benjamin  lays  down  the- 
rule  that  '* where  the  vendor  has  not  transferred  to  the  buyer 
the  property  in  the  goods  which  are  the  subject  of  the  contract, 
as  where  the  agreement  is  for  the  sale  of  goods  not  specific,  or 
of  specific  goods  which  are  not  in  a  deliverable  state,  or  which 
are  to  be  weighed  or  measured  before  delivery,  the  breach  by 
the  buyer  of  his  promise  to  accept  and  pay  can  only  affect  the 
vendor  by  way  of  damages.  The  goods  are  still  his.  He  may 
resell  or  not  at  his  pleasure.     But  his  only  action  against  the. 
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buyer  is  for  damages  for  nonacceptaiice ;  he  can  in  general  only 
recover  the  damage  that  he  has  sustained,  not  the  full  price  of 
the  goods. ' '  • 

This  is  to  be  understood  as  meaning  that  he  can  not  recover 
the  price  eo  nomine,  but  can  recover  only  such  damages  as  re- 
sults from  the  buyer's  breach  of  his  contract,  which,  as  he  pro- 
ceeds to  state,  is  in  general  **the  difference  between  the 
contract  price  and  the  market  price  of  Ricli  goods  at  the  time 
when  the  contract  is  broken."  Obviously,  howevt^r,  it  is  not 
impossible  that  such  goods  may  then  have  no  market  price,  and 
may  have  no  value,  so  that  the. measure  of  damages  should  be 
the  price  agreed  to  be  paid;  not,  however,  l)ecause  it  was  agreed 
to  be  paid,  l)ut  because  the  failure  to  accept  the  thing  at  the 
agreed  price  has,  under  the  peculiar  circumstances  of  the  case, 
damaged  the  seller  to  that  extent.  The  price,  as  such  and  ])e- 
cause  agieed  on,  can  be  recovered  only  when  the  title  to  the 
thing  has  vest<*d  in  the  buyer. 

If  l\v  the  terms  of  the  contract  the  title  passed,  the  vendor, 
where  no  credit  is  to  be  given,  has  a  lien  for  the  price,  and  the 
ii<;ht  to  jmssestiion  remains  in  him  mitil  the  vendee  pays  the 
price  or  tend(Ts  payment;  the  payment  or  tender  being,  there- 
fore, a  condition  precedent  to  the  vendee's  right  to  recover  the 
thing  sohl.  Nor  can  the  vendor,  maintain  an  action  for  the 
price  until  he  has  surrendered  the  possession,  or  until  he  is 
ready  and  willing  to  surrender  it  at  the  proper  place  on  pay- 
ment of  the  price. 

A  contract  deemed  executory  when  made,  because  something 
remains  to  ))e  done  by  the  vendor  is  regarded  as  executed  when 
the  vendor  lias  done  all  he  was  l)ound  to  do.  In  such  case  it  is 
])r(\sumed,  when  the  contrary  does  not  appear,  that  the  parties 
intended  that  th(»  title  should  not  pass  from  the  vendor  until 
he  performed  the  thing  to  be  done,  but  that,  immediately  upon 
the  doing  of  it,  it  should  pass  and  v(^st  in  the  vendee  (Craw- 
ford V.  Smith,  7  Dana,  59).  In  that  case  it  was  said  that  '*a 
sale  of  tobacco,  at  a  fixed  price  per  hundred  weight,  to  be  ascer- 
tained by  weighing,  will  not  constructively  vest  the  rights  of 
property  in  the  vendee  until  after  the  t()l)acco  shall  have  been 
wfMghed,  and  the  entire  quantity  and  price  of  it  thus  rendered 
certain  according  to  the  intention  of  the  parties;  but  as  soon 
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as  the  weight  of  the  tobacco  shall  have  been  ascertained  th^^ 
property  will,  eo  instanti,  vest  in  the  purchaser,  even  though 
he  may  not  yet  be  entitled  to  the  possession  of  it,  without 
paying  the  price  or  assuring  the  payment  of  it  according  to  the 
terms  of  the  sale."  In  Jennings  v.  Flanagan,  5  Dana,  217,  the 
case  was  that  Murphy  had  agreed  that  Jennings  &  Co.,  who 
had  let  him  have  some  money,  should  have  his  unj)rized  crop 
of  tobacco  at  $6  per  hundred  weight,  to  be  paid  on  the  delivery 
of  the  tobacco.  Murphy  sold  the  tobacco  to  Flanagan,  and 
Jennings  &  Co.  sued  Flanagan  for  it  in  trover.  It  was  held 
they  could  not  recover,  not  only  because  they  had  not  paid  or 
tendered  the  price,  but  because  '*the  quantity  of  tobacco  had 
not  been  ascertained,  and  it  was  necessary  the  vendor  should 
prepare  it  for  delivery  and  have  it  weighed  before  there  could 

I  have  been  a  delivery  or  payment  of  the  stipulated  price. "    It  is 

'  obvious  that  the  word  delivery  is  used  here  with  reference  ta 

I  the  passing  of  the  property  in  the  tobacco. 

j  In  Cook  V.  Brandeis  &  Crawford,  8  Met.,  556,  the  case  was 

that  Cook  contracted  with  Brandeis  &  Crawford  to  sell  them 

'  his  crop  of  wheat  at  $1  per  bushel,  to  be  delivered  at  Cook'a 

landing  as  soon  as  it  could  be  threshed  out.  Cook  delivered 
part  of  the  wheat  and  offered  to  deliver  the  balance,  which  B. 
&  C.  refused  to  take,  whereupon  Cook  sold  it  for  72  cents  a 

I  bushel  and  sued  to  recover  the  deficit  of  28  cents  per  bushel. 

I  The  court  said:  '*In  such  cases — that  is,  where  the  vendee  re- 

j  fuses  to  receive  the  thing  bargained  for — the  vendor  may  con- 

sider it  as  his  own,  as  if  there  had  been  no  delivery,  and  recover 
the  difference  between  the  value  at  the  time  and  place  of  de- 
livery and  the  contract  price;  or  he  may  sell  it,  with  due  pre- 
caution and  diligence, to  satisfy  his  lien  for  the  price,  and  then 
he  may  sue  and  recover  only  the  unpaid  l)alance  of  the  con- 
tract price;  or  he  may  consider  it  as  the  property  of  the  ven- 
dee, subject  to  his  call  and  order,  and  then  he  recovers  the 
full  price  which  the  vendee  was  to  pay. ' ' 

It  is  clear  that  the  contract  for  the  sale  of  the  wheat  was  ex- 
ecutory, and  that  the  title  did  not  pass  until  Cook  had  done  all 
he  was  bound  by  its  terms  to  do;  but  after  he  threshed  the 
wheat  nothing  remains  for  him  to  do  but  to  deliver  it  at  the 
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landing.  The  offer  to  deliver  and  the  refusal  to  accept  were 
equivalent  to  performance  by  preventing  it.  The  vendor  was 
then  free,  as  the  case  decides,  to  either  treat  the  offer  and  re- 
fusal as  a  performance  of  the  last  act  to  be  done  by  him,  and 
as  vesting  the  title  in  the  vendee,  and  to  consider  the  wheat  as 
the  property  of  the  vendee,  which  he  could,  therefore,  resell  as 
the  vendee's  property  by  virtue  of  the  vendee's  lien,  or  set  it 
apart  for  the  vendee  subject  to  his  call  and  order;  or,  if  he  pre- 
ferred, he  could  elect  to  treat  the  refusal  to  accept  as  a  breach 
of  the  executory  contract  to  buy,  accept  and  pay  ai>d  treat  the 
wheat  as  not  having  beeif  delivered  and  as  still  being  his  own. 
Whether  he  elected  to  treat  the  offer  and  refusal  as  the  equiva- 
lent of  performance,  and  res(jld  the  wheat  as  the  vendee's 
property,  or  whether  he  elected  to  treat  the  vendee  as  having 
broken  his  contract  to  accept,  does  not  appear  from  the  report; 
the  result  would  have  been  the  same  in  both  cases  so  far  as  the 
extent  of  recovery  goes ;  in  the  former,  he  would  recover  as 
part  of  the  contract  price  what  in  the  latter  he  would  recover 
as  damages.  When  the  vendor  elects  to  treat  the  offer  and  re- 
fusal as  a  performance  vesting  the  title,  and  further  elects  to 
assert  his  lien  by  a  resale  of  the  property  on  the  vendee's  ac- 
count, he  can  not  be  required  to  set  the  property  apart  for  the 
vendee  and  abandon  all  control  of  it,  since  that  would  involve 
the  surrender  of  the  lien  under  which  the  resale  is  to  ])e  justi- 
fied, and  would  contradict  the  very  conditions  <m  which  the 
right  of  resale  is  based. 

Webber  v.  Minor,  6  Bush,  4(54,  was  an  action  to  recover  the 
balance  of  the  agrtn^d  price  for  wood  which  Minor  alleged  he 
had  sold  to  Web)>er  and  was  to  deliver  to  him  at  his  brickyard; 
he  alleged  he  had  tendered  and  offered  to  deliver  the  wood  to 
We])ber  at  the  brickyard,  and  that  he  refused  to  accept  or  re- 
ceive it.  The  court  held  that  though  these  averments  were 
true,  the  fact  *'did  not  constitute,  actually  or  constructively, 
a  complete  performance  of  the  contract;  for,  conceding  that  a 
substantial  compliance  with  his  undertaking  did  not  require 
that  he  should  place  the  wood  uprm  the  brickyard  against  the 
will  of  the  defendant,  he  should  set  it  apart  for  the  defendant 
and  relinquish  his  own  control  of  it  at  or  as  near  to  the  place 
of  delivery  as  was  reasona))ly  practicable.     This  would  have 
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been  a  constructive  delivery  of  the  wood,  not  merely  an  offer 
or  tender  of  delivery.  And  as  there  would  have  remained 
nothing  more  for  the  plaintiff  to  do  to  vest  the  property  in  the 
defendant  and  render  the  sale  absolute,  he  might  then  have  re- 
covered the  contract  price  of  the  wood.  But  he  was  not  en- 
titled to  a  recovery  to  that  extent  upon  the  allegation  and 
proof  only  of  a  tender  or  offer  of  delivery  which,  if  true, 
neither  divested  him  of  the  legal  title  nor  the  possession." 

This  is  a  clear  recognition  of  the  rule  that  no  action  can  be 
maintained  to  recover  the  agreed  price  until  the  seller  has  done 
the  last  act  to  be  done  by  him,  and  that  this  act  must  be  such 
as  eo  instanti  vests  the  property  in  the  buyer.  It  decides  more- 
over that  if  the  seller  intends  to  treat  the  property  as  that  of 
the  vendee  and  to  sue  for  the  agreed  price  as  of  goods  sold  and 
delivered,  he  must  do  something  more  than  offer  to  deliver, 
even  when  there  is  a  refusal  to  accept;  that  he  must  **set  it 
apart  for  the  defendant  and  relinquish  his  own  control  of  it 
at  or  as  near  to  the  place  of  delivery"  as  is  ''reasonably  prac- 
ticable." Duckham  v.  Smith,  5  Monroe,  872,  cited  by  the 
court,  decides  only  that  one  who  had  agreed  to  deliver  tobacco 
at  the  buyer's  warehouse  could  maintain  an  action  for  the  price 
**by  averring  the  performance  of  the  precedent  condition  (m  his 
part,  or  a  tender  of  performance  and  a  failure  or  refusal  to  re- 
ceive it,"  but  that  in  an  allegation  of  performance  he  can  not 
prove  as  an  excuse  for  not  performing  that  the  buyer  refused 
to  accej)t.  The  text  in  Parsons  on  Contracts,  cited  in  Cook  v. 
Brandeis,  is  that  the  vendor  may  consider  the  goods  as ''the 
property  of  the  vendee,  subject  to  his  call  or  order,  and  then 
he  recovers  the  whole  of  the  price  which  the  vendee  should 

pay." 

It  seems  a  little  difficult  to  determine  the  nature  or  extent 
of  this  alleged  duty  to  deliver  at  some  other  place,  not  agreed 
upon,  that  which  the  buyer  will  not  permit  to  be  delivered  at 
the  place  that  was  agreed  on.  Must  the  seller,  at  his  own  cost, 
provide  a  place  of  storage  more  conveniently  near  that  agreed 
on  for  delivery  than  the  place  where  the  goods  were  contracted 
for?  If  the  last  ac*  done  by  the  vendor  which  vested  the  title 
was  to  be  done  elsewhere  than  at  the  place  of  delivery  agreed 
on,  it  may  be  that  he  would  not  be  required  to  attempt  a  de- 
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livery  at  any  other  than  the  agreed  place,  and  that,  if  pre- 
vented from  deliver  there,  he  might  set  the  goods  apart  where 
they  are.  But  where  the  last  act  is  to  be  d(me  at  the  place  of 
delivery,  as  where  the  vendor  is  to  carry  the  goodff  to  that 
place  and  to  deliver  tliem  there,  the  rule  announced  in  Webber 
V.  Minor  is  that  he  must,  as  the  equivalent  of  actual  delivery 
at  the  place  agreed  on,  leave  the  goods  for  the  buyer  as  near 
that  place  as  is  reasonably  practicable.  What  is  the  nature  of 
this  practicability?  Does  it  include  the  fact  that  the  seller 
was  not  in  control  of  any  place  other  than  that  where  the  gooda 
were  and,  therefore,  could  not  put  them  anywhere  else  without 
renting  or  tresi>assing?  Does  it  include  fitness  of  place  as  well 
as  contiguity?  Does  it  place  on  the  seller  all  the  risk  of  a 
jury's  subsequent  opinicm  as  to  its  fitness?  or  as  to  the  good 
conduct  of  the  person  with  whom  it  is  deposited? 

In  Cook  V.  Brandeis  &  Co.  it  was  decided  that  the  offer  to 
deliver  and  refusal  to  accept  vested  the  title  in  the  Imyer,  and 
that  the  vendor  might  resell  on  the  vendee's  account.  If  the 
offer  and  refusal  vested  the  title  to  the  wheat  in  Brandeis  & 
Co.  the  fact  of  ownership  was  established  thereby,  necessarily 
preceding  the  possibility  of  Cook's  election  whether  he  would 
resell  and  sue  for  the  balance,  or  relinquish  control  and  sue  for 
the  entire  price.  Cook  was  to  carry  the  wheat  to  the  landing; 
but  it  is  not  said  that  in  order  to  vest  title  in  Brandeis  &  Co.  it 
was  necessary  for  him  to  de  liver  there,  being  prohibited,  or  at 
any  other  phxce.  His  right  to  resell  the  wheat  is  predicated 
upon  the  fact  that  it  was  their  property  mider  lien;  that  it 
Wtis  their  property  is  predicated  on  the  fact  that  Cook  was 
ready  and  willing  to  deliver  at  the  landing,  and  that  they  re- 
fused to  accept  it  when  he  offered  to  deliver  it  there,  and  that 
the  offer  and  refusal  were  equivalent  to  performance. 

If  Minor  sold  to  Webber  the  specific  wood,  agreeing  to  carry 
it  to  the  l)rickyard,  why  did  not  the  title  vest  in  Webber  by 
the  offer  and  refusal  without  an  actual  delivery  at  or  near  the 
brickyard,  as  the  title  to  the  wheat  under  exactly  the  same  cir- 
cumstances vested  in  Brandeis  &  Co.?  If  Cook  might  treat 
the  wheat  as  the  property  of  Brandeis  &  Co.  and  proceed  to  re- 
sell, it  was  only  because  their  refusal  to  accept  his  offer  to  de- 
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liver  had  the  effect  of  a  performance  vesting  the  title  and  also 
tendering  surrender  of  the  wheat  upon  payment  of  the  price ;  for 
both  of  these  things  precede  the  right  to  sell:  First,  the  act 
must  be  done  necessary  t«  pass  the  title;  sec(md,  there  must  be 
a  readiness  and  willingness  to  surrender  the  thing  upon  pay- 
ment. Why  was  not  Minor's  offer  as  efficacious  as  Cook's? 
If  it  was  so  for  the  purpose  of  passing  the  title,  why  was  it  less 
so  as  an  offer  to  surrender  the  thing  sold?  If  Cook  could  deal 
with  the  wheat  as  the  vendee's  property  and  resell  it,  why 
might  not  Minor  treat  the  wood  as  his  vendee's  property  and 
make  him  pay  the  price  he  agreed  to  pay? 

It  seems  to  us  that  when  the  vendor  is  ready  and  willing  to 
deliver  the  thing  at  the  place  agreed  on,  and  offers  to  deliver  it 
there,  and  the  vendee  notifies  him  not  to  deliver  it  there,  and 
that  he  will  not  accept  or  receive  it,  the  vendor  is  excused  from 
delivering  at  the  place  Agreed  on,  and  does  not  incur,  as  the 
price  of  that  excuse,  an  obligation  to  deliver  the  thing  else- 
where than  at  the  place  where  it  is;  that  he  may  then  treat  it 
as  his  own  property  and  recover  the  difference  between  its  mar- 

j  ket  value  and  the  agreed  price;  or  he  may  treat  it  as  the  ven- 

dee's property,  and  may  resell  it  under  his  lien  and  recover 
the  deficit,  or  may  set  the  thing  apart  as  the  vendee's  property, 
subject  to  his  order,  and  recover  the  entire  price.  We  under- 
stand this  to  be  the  rule  applied  in  Cook  v.  Brandeis  &  Co.  It 
does  not  appear  in  the  report  of  Webber  v.  Minor  that  Minor 
did  not  continue  after  the  offer  and  refusal  to  hold  the  wood  as 
his  own ;  it  does  not  appear  that  he  set  it  apart  for  Webber 
anywhere.     In  order  to  recover  the  contract  price  it  must  ap- 

'  {)ear  that  the  title  has  passed,  and  as  the  vendor  may  elect  to 

retain  it  after  the  refusal  to  accept,  it  seems  that  there  could 

I  be  no  recovery  by  Minor  for  that  reason,  and  that  it  was  not 

necessary  to  the  case  to  say  that  if  he  had  set  it  apart  for  Web- 
ber it  would  not  have  been  sufficient  unless  the  place  was  as 
near  as  reasonably  practicable  to  that  agreed  on  for  delivery. 
The  answer  of  Wells,  each  paragraph  being  read  in  the  light 
of  the  others,  is  this:  He, -without  any  authority,  but  sup- 
p<»Hing  himself  authorized,  represented  to  Maley  that,  as  agent 
of  Best  &  Bro.,  he  was  empowered  to  buy  the  tobacco;  that  he 
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bought  it  for  tlieiii;  that  in  a  few  days  afterwards,  ascertaining 
his  mistake,  he  told  Maley  he  had  acted  without  authority, 
and  that  Maley  might  resell.  The  general  rule  is  that  one  who 
makes  a  contract  for  another,  chiimmg  to  be  authorized  })y 
him  to  do  so,  is  personally  liable  to  perform  the  contract  if  hn 
had  no  authority  to  make  it  for  the  other.  There  is  no  reason 
to  doubt  that  Wells  acted  in  good  faith;  but  it  was  a  very  sim- 
ple matter  to  know  whether  he  was  or  not  authorized  to  Iniy 
Maley's  tobacco,  and  it  seems  that  in  such  case  the  result  of 
his  mistake  is  that  he  must  take  the  place  of  the  persons  whose 
agent  he  represented  himself  to  be.  The  answer,  therefore, 
presented  no  defense  to  the  action.  The  instructions  com- 
plained of  could  not  have  ])een  prejudicial.  The  jury  were  re- 
quired to  find  for  Maley  facts  admitted  by  the  pleadings.  It 
was  only  on  condition  of  such  findings  they  were  permitted  to 
give  a  verdict  which  the  pleadings  themselves  required  no  evi- 
dence to  support. 

The  judgment  is  affirmed. 

G.  W.  Adair  and  Cam])bell  &  Worthington  for  ap])ellants. 

Whittaker  &  Robertson  for  appnllee. 


BARKER  V.   WARREN. 

(Filed  June  0,  1884.) 

1.  BiUs  of  peace  and  quia  timet  distinguished. 

9.  An  injunction  can  not  issue  upon  a  petition  showing  merely  that  de- 
fendant is  thi-eatening  to  seU,  without  any  right  or  authority,  plaintiff's 
land.  Such  act  would  be  a  mere  trespass  which  equity  will  not  restrain 
unless  it  is  shown  that  irreparable  injury  is  threatened  also. 

Appeal  from  Louisville  Chanc(»ry  Court. 

Opinion  of  tin*  court  by  Judge  Richards. 

This  appeal  is  ])rosecut«'d  from  a  decree  of  j^erpetual  injunc- 
tion. The  pr^tition,  after  alleging  tith*  and  possession  in  the 
plaintilT,  stated:  ''That  the  defpudant,  M.  H.  Barker,  has  ad- 
vertised that  he  will,  on  the  2\){h  day  of  March,  188;i,  sell  said 
proi)erty  at  the  courthouse  door  in  Louisville,  and  the  said  M. 
S.  Barker  thrpatfMi«»d  to  sell  said  property  on  said  date,  and  to 
execute  a   d^'ed    tlierefor   to   thf^    ])Ui'chaspr  at   such    sale,  and 
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threatened  to  put  the  purchaser  in  possession  of  said  property, 

and,  unless  restrained   and  enjoined  by  this  honorable  court, 

the  said   M.  S.  Barker  will  proceed  on   the   said   29th   day  of 

March,  1888,  to  sell  the  said  property  of  the  plaintiff,  and  will 

i  proceed  to  make  a  deed  thereto,  and  will  proceed  to  assist  the 

I  purchaser  at  such  pretended  sale   to  take  possession  of  the 

!  same.     Plaintiff  states  that  in  all  said  matters  the  said  Barker 

■  is  acting  and  will  act  without  any  valid  authority  of  law   and 

I  without  any  authority  from  the  plaintiff,  but  in  opposition  to 

j  and  defiance  of  the  plaintiff's  rights," 

I  By  one  of  the  counsel  for  appellee  this  is  termed  a  **bill  of 

peace,"  by  the  other  a '*bill  quia  timet,"  each  one  insisting 
that  it  is  sufficient  to  maintain  the  decree. 

A  bill  of  peace  w^ill  lie  only,  independent  of  statute,  where 
the  plaintiff  has  a  right  which  may  be  controverted  by  various 
persons  and  by  different  actions,  or  where  he  has,  after  repeated- 
and  satisfactory  trials,  estabished  his  right  at  law,  but  is  still 
ill  danger  of  new  attempts  to  controvert  it.  **The  obvious  de- 
sign of  such  a  hill  is  to  procure  repose  from  perpetual  litiga- 
tion, and,  therefore,  it  is  justly  called  a  bill  of  peace" 
(Story's  Eq.  Jur.,  section  85B;  Adams'  Eq.,  202;  Holland  v. 
Challen,  110  U.  S.  Rep.,  19).  The  i)etitiou  in  the  case  at  bar 
is  in  no  sense  a  bill  of  peace. 

A  bill  quia  timet  differed  from  a  bill  of  peace  in  that  its  ob- 
ject was  to  prevent  future  litigation  by  removing  existing 
causes  of  controversy  as  to  the  title,  instead  of  the  discontinu- 
ance of  a  prolonged  and  vexatious  litigation.  To  maintain  it 
the  plaintiff  must  have,  l)y  the  common  law,  the  possession, 
and,  except  where  the  defendants  were  numerous,  it  is  neces- 
sary that  his  title  should  have  ber-n  established  at  law,  or  be 
founded  on  undisputed  evidence  or  long  continued  possession 
(Holland  v.  Challen,  110  U.  S.,  21).  But  in  every  instance  it 
was  absolutely  essential  that  the  defendants  should  be  asserting 
some  interest  in  or  claim  to  the  proj^jerty. 

In  almost  ever}'-  State  this  branch  of  equitable  jurisdiction 
has  been  enlarged  by  statute.  As  early  as  1706  an  act  was 
passed  in  Kentucky  providing  that  ** any  person  having  both 
the  legal  title  to,  and  possession  of,  land  may  institute  a  suit 
against  any  other  person  setting  up  a  claim  thereto,"  etc. 
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Ill  lcSr)4  the  In^ishiturH  nnaott^d  u  statutes  ^utitlnd  "An  act  to 
quint  the  title  to  lands/'  It  detdared  '*that  her(»aft>*r  it  shall, 
and  may  he,  lawful  for  any  person  having  hoth  the  le^al  title 
and  jKjssession  of  lands  to  institute  and  prosecute  suits,  by 
petition  in  equity,  in  the  circuit  court  of  the  county  in  which 
the  lands,  or  some  ])art  thereof,  may  lie  against  any  other  per- 
son setting  up  a  claim  thereto,"  ^U\  This  statute  was  not  re- 
pealed by  the  failure  to  incorporate  it  as  part  of  the  (Jeneral 
Statutes.  There  is  no  portion  of  thos(»  statutes  devoted  to  the 
subject  of  quitting  titles.  The  act  of  1854  is  still  in  force  in  this 
State.  But  the  ])etition  before  us  does  not  bring  the  case 
within  its  provisions,  as  there  is  no  allegation  that  the  defend- 
ant is  setting  u])  a  claim  to  the  ])roperty.  There  is  no  aver- 
ment that  he  is  asserting  any  title  whatever.  Interpreting  the 
statements  of  th(»  petition  fully  and  fairly,  they  amount  to 
nothing  more  than  that  the  defendant  has  advertised  the  ])lain- 
tiff's  property  for  sale,  and  intends  to  sell,  convey  and  put  the 
purchaser  in  i>oss(^ssion  of  the  sanif*. 

It  is  true  courts  of  e(piity  have,  independent  of  statute,  en- 
tertained jurisdiction  to  prevent  a  ju^rson  from  creating  a  cloud 
upcm  the  title  of  another,  as  well  as  to  remove  a  cloud  already 
existing.  In  the  latter  instanct'  the  petition  must  state  facts 
sufficient  to  show  that  the  cloud  does  (*xist;  in  th(^  former  it 
must  show  that  the  threatened  acts  will  ))♦»  sufficient  to  create 
a  cloud.  Or,  as  the*  wlioI«»  doctrine  has  Ixmmi  truly  ex])r(»ssed, 
"there  is  no  occasion  to  go  into  ,a  court  <»f  e([uity  in  order  to 
luive  that  dctermint'd  to  be  void  and  invalid  which  has  no  ap- 
pearance of  bcung  oth«'rwis(*''  ((lilman  v.  Van  Brunt,  !20 
Min.,  27'2).  This  is  the  universal  rule.  (Pom.  Fa\.  Jur.,  sec- 
tion UW.)\  Jenks  v.  Hathaway,  4<S  Mich.,  ^HS;  Fonda  v.  Sage, 
48  X.  Y.,  171);  Wals  v.  (Jmsv^Mior,  HI  Wis.,  r)8i;  Cohen  v. 
Sharp,  44  Oal.,  ^50:   1  High  on  Inj.,  section  tUH.  H'.\) 

In  Cohen  V.  Sliarj),  suj)ra,  which  was  dec'ided  upon  a  demur- 
rer to  thr>  comj)lninl,  tlie  court  said:  "\\']ien>,  therefor<\  the 
so-(!alled  cloud  or  advei>j»  claim  has  not  even  tln^  a])i)earance 
of  validity  or  substance,  as  where  it  a])])'Mrs  on  tlie  face  of  the 
very  documents  or  j)roceM(li!i^;s  ui>on  which  the  allegfd  claim- 
ant nui>t  rely,  and  which  In*  juust  produce,  th:it  tliere  is  no 
leu'al  validity  in  the  claim,  there  i>  no  «:roTnid  for  invoking  th" 
aid  of  a  ciuirt.  for  thei-f   is   in   tnitli   no  injni'v  and  n<»  irround 
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for  th«'  apprpliHiiy^ioii  of  injurv. "  In  J»'nk-»  v.  Hatliawuy, 
Hupm,  it  wtiH  Hiiid:  ''But  thn  hill  inust  in  all  casps  nhow,  by 
either  tles?icripti(>ii  or  some  method  .Hho\vini<  why  a  description 
can  not  he  givfni,  in  what  way  liin  title  is  wrongfully  clouded. 
Nothing  whitdi  is  not  calculated  to  cloud  the  title  is  any  foun- 
dation for  relief/'  Certainly  nothin*/ could  ))e  nn)re  trans- 
parently void  and  utterly  worthless  for  any  ])ur[)ose  than  the 
8ale  and  conveyance  of  one  pers(iirs  realty  i)y  another  who 
asserted  no  interest  in  it,  and  claim  to  he  actin*^  hy  virtue  of  no 
authority.  The  casns  cited  where  equity  has  interposed  to  pre- 
vent sales  under  judgment,  execution  and  tax  liens  ar»^  in  no 
wise  analogims  to  this. 

If  the  defendant  contemplated  all  the  wrongs  alleged  in  the 
petition  they  could  only  have  amounted  t  >  a  simple  trespass 
— he  intends  to  i)lace  the  nominal  purclniser  in  p(;ssession  of 
the  plaintitf's  pro[)erty.  It  is  true  that  equity  will  somntimes 
enjoin  a  trespass,  hut  such  is  not  the  general  rule  (Trustens 
V.  Berry,  2  J.  J.  Marshall,  484).  In  order  to  authorize  the 
chancellor  to  interfere  it  must  he  accompanied  by  such  peculiar 
circumstances  as  will  make  the  injury  irreparable  at  law.  No 
facts  of  this  character  are  alleged  in  the  case  at  bar.  The  ])eti- 
tion  simply  states  that  the  ])reteiuied  purchaser  will  be  placed 
iu  possessicm.  If  equity  could  interpose  in  a  case  of  this  kind, 
then  there  w(mld  be  no  case  of  trespass  beyond  it^?  reacli.  But 
we  need  continue  our  in([uiry  in  this  direction  no  furth»*r,  since 
it  is  not  insistetl  th;it  tht»  petition  should  have  bepn  sustained 
on  tliis  ground. 

The  motijui  to  dissolve  tlie  injunction  should  have  hMpii  sus- 
tained. Upon  the  return  of  the  (mse  the  plaintitV  should  b<i 
permitted  to  amend  if  she  wishes.  Jud lament  reversed  and  the 
cause  remaiuled  for  furtlier  proiv^iulings  consist'Mit  with  this 
opinion. 

K(dni  <fe  Barker  and  Russell  i^-  IlHlni  for  a])])^llant. 

K.  W.  Woollny  for  aiiji^'lh^'. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMON- 
WEALTH. 

(Filed  June  11,  1884) 

1.  Taxation— Appellant  having  failed  to  give  in  its  property  for  assess- 
ments, information  of  that  fact  was  f^iven  to  the  county  court  by  the  sheriff 
and  an  assessment  made  by  that  court.  Held  -The  assessment  is  void  be- 
cause the  act  authorized  revenue  agents  and  not  the  sheriff  to  firive  the  in- 
formation. 

d.  Penalties— Appeals— In  actions  by  the  Commonwealth  for  a  penalty  ap- 
peal will  lie  from  the  county  to  ttie  circuit  court. 

8.  Limitation— An  action  to  recover  a  penalty  for  failure  to  list  property 
for  taxation  is  embraced  by  the  statute  of  limitation. 

Appeal  from  Marion  Circuit  Court. 

Alflo  four  cases  of  Same  v.  Same,  appealed  from  Lincoln  Cir- 
cuit Court. 

Opinion  of  the  court  by  Judge  Richards. 

These  are  special  proceedings  for  the  benefit  of  Lincoln  and 
Marion  counties  against  the  Louisville  &  JJashville  Railroad 
Co.  concerning  the  county  taxes  for  the  years  1876  and  1877. 

1st.  By  what  statute  are  they  to  l)e  judged?  The  original 
chapter  98  of  the  General  Statutes,  which  provided  for  a  reve- 
juie  agent  to  give  information  to  the  county  court  of  persona 
who  had  failed  to  list  their  property  for  taxation,  has  been  re- 
])ealed(  Acts  1878-4,  page  67 ).  The  statute  of  Febnuiry  28,  1874, 
which  attempted  to  impose  that  duty  upon  the  county  attor- 
ney, has  been  decided  unconstitutional  (Pennington  v.  Wool- 
fork,  79  Ky.,  18).  By  an  act  approved  April  29,  1880,  which 
is  now  chapter  98  in  Bullitt  &  Feland's  last  edition  of  the  Gen- 
eral Statutes,  the  legislature  han  agtiin  authorized  the  auditor 
to  ap})oint  revenue  agents.  This  statute  provides  that  where 
any  person  'Mias  failed  to  give  in  his  list,  or  a  proper  list  of 
his  taxable  i)roperty, ''  it  shall  be  the  duty  of  such  agent  ''to 
give  information  of  the  same  to  the  county  court  of  the  county 
where  such  list  should  have  been  givcMi, "  and  said  court  shall 
issue  a  summons  and  assess  the  property,  with  ten  per  cent, 
interest. 

But  in  the  cases  before  us  the  proceedings  were  not  instituted 
upon  tlie  information  of  the  revenue  agents,  Imt  upon  that  of 
the  sheriff.  It  is  true  the  Court  of  Appeals  said  in  McAlister 
v.  Commonwealth,  6  Bush,  oS8,  that  it  was  wholly  immaterial 
upon  whose  infornnition  the  Commonwealth  proceeded,  Init  in 


Digitized  by  VjOOQiC 


L.  &  N.  R.  R.  CO.  V.  COMMONWEALTH.  &1 

the  later  case  of  Linc(3ln  County  Court  v.  L.  &  N.  R.  R.  Co.,  8 
Ky.  Law.  Rep.,  486,  the  same  court  has  declared  the  assessment 
by  a  county  court  illegal,  simply  because  the  proceedings  were 
not  instituted  upcm  the  information  of  the  proper  officer.  The 
doctrine  last  announced  must  control  us.  It  follows,  there- 
fore, that  the  act  of  1880  i)rescribing  the  duties  of  revenue 
agents  can  not  b(^  relied  on  to  support  the  legality  of  these 
prosecutions.  They  were  commenced  solely  upon  the  informa- 
tion of  the  sh(»riffs,  and  that  statute  confers  no  authority  upon 
them. 

Nor  does  the  act  of  1870  devolve  the  duty  ui)on  the  sheriff  to 
give  the  information  (1  Acts  1876,  page  78).  While  it  pro- 
vides for  the  taxation  of  railroads  for  county  puri)oses,  it 
makes  it  the  duty  first  of  the  chief  officer  or  agent  residing  in 
the  county  to  list  the  proj)erty,  and  if  he  fails  to  do  so,  or  there 
is  no  such  agent  or  officer,  it  is  then  made  the  duty  of  the  as- 
sessor to  ascertain  its  value  and  list  it.  This  act  contains  no 
I  provisicm  whatever  for  the  county  court  to  make   the  assess- 

ment. 

We  find  no  authority  anywhere  for  proceedings  like  those  in 
the  cases  at  bar  to  be  founded  on  the  information  of  the  sheriff 
except  in  article  5,  chapter  1)2  of  the  General  Statut(^s.  If  it 
were  a  new  question  we  might  sto})  to  consider  whether  this 
article  was  ever  designed  to  embrace  any  Init  Stat<^  taxes;  or, 
if  it  was  intended  originally  to  include  ccmnty  taxes,  whether 
the  act  of  1876  first  making  railroads  lialde  for  county  taxes, 
and  providing  a  mode  of  assessment  and  a  penalty  for  a  failure 
on  the  part  of  the  company  to  list,  would  not  exclude  the  idea 
that  the  mode  and  penalties  prescribed  in  chapter  92  were*  a])- 
,  plicahle.     But  since  the  decision  in  liincoln  County  Court  v. 

I  L.  &  N.  R.  R.  Co.,  supra,  these  are  no  longer  open  questions. 

I  That  case  also  decides  that  th(»  act  of  1878  did  not  repeal  the 

article  of  the  General  Statutes  in  question,  nor  th(^  act  of  187() 
— that  they  are  still  in  force  so  far  as  c<mnty  taxes  against 
railroads  for  the  years  1876  and  1877  are  conccM'ned.  If  the 
authority  (rcmferred  })y  them  to  com])el  the  ass(\^sm(nit  has  not 
been  repealed,  it  follows  that  those  portions  providing  for  pen- 
alties are  not  abrogated.  The  doctrine  that  a  penalty  can  not 
be  enforced  after  the  statute  creating  it  has  ])een  repealed  has 
no  application  to  th(^  cases  at  bar. 
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2(1.  Section  25  of  urticle  5,  chapter  92  of  the  General  Stat- 
utes, provides  that:  **When  it  sliall  he  known  to  the  slierilf 
that  any  person  lias  failed  to  give  in  a  list  of  his  taxable  prop- 
erty in  any  year  when  it  shall  be  liable  for  taxation,  he  shall 
report  such  person  to  the  county  clerk,  to  be  dealt  with,  fined 
and  taxed  as  delinquents  reported  by  the  assessor." 

Delincpients  reported  by  the  assessor  are  to  be  fined  not  less 
than  »$1(K),  and  subjected  to  the  payment  of  three  times  the 
amount  of  the  tax  upon  their  estate,  except  in  cases  where  the 
court  is  satisfied  they  were  not  in  willful  default,  in  which 
event  the  clerk  is  simply  to  be  directed  to  take  a  list  of  the  tax- 
able property,  the  delinquent  to  pay  the  cost  of  the  prosecution. 
In  the  Marion  coimty  case  the  sheriff  reported  that  the  com- 
pany had  **failed  to  give  acorrect  list;"  in  the  Lincoln  county 
cases  he  reported  that  it  had  * 'failed  to  list  its  property.'* 
The  informations  and  summonses  were  sufficient  under  section 
25,  although  they  may  not  have  been  good  under  section  20,  a& 
interpreted  in  the  case  of  Evans  v.  Commonwealth,  18  Bush,  270. 

8d.  Does  any  appeal  lie  from  the  judgment  of  the  county^ 
courts? 

In  proceedings  instituted  by  virtue  of  section  25  of  the  stat- 
ute the  court  is  authorized  to  impose  the  penalty  of  $100,  and 
the  triple  tax  provided  for  in  section  20.  They  are,  therefore, 
penal  in  their  nature,  and  the  defendant  can  prosecute  an  ap- 
peal under  the  provisions  of  chapter  2,  title  9  of  the  Criminal 
Code  (Evans  v.  Commonwealth,  18  Bush,  270).  Nor  is  the 
company  deprived  of  this  right  by  the  failure  to  impose  the 
penalty  in  the  Marion  county  case  (Howell  v.  Common- 
wealth, MS.  opinion,  December  2,  1879).  Where  the  case 
reaches  the  circuit  court  it  is  to  be  tried  de  novo.  (Criminal 
Code,  section  8(36. ) 

4th.  What  effect  is  to  be  given  to  the  plea  of  the  statute  of 
limitation? 

It  was  said  in  L.  &  N.  R.  E.  Co.  v.  Commonwealth,  1  Bush, 
261,  that  the  right  to  assess  or  coerce  assessments  of  taxes  wa» 
not  aft'ected  by  the  statute  of  limitations. 

It  is  true  the  question  was  not  presentenl  in  that  case  for  ad- 
judication, but  it  was  subsequently  referred  to  and  approved  in 
McAlister  v.  Commonwealth,  6  Bush,  588. 

Yet  prosecutions  ])y  the  Commonwealth  to   recover  a  penalty 
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for  the  violation  of  any  penal  statute  or  law  and  actions  for 
a  penalty  are  expressly  embraced  by  the  statute  of  limitations. 
Whatever  is  adjudged  against  the  defendant  in  excess  of  the 
regular  tax  and  costs  must  be  in  the  nature  of  a  penalty, 
against  which  the  statute  would  run,  commencing  not  later 
than  the  1st  of  October  of  the  year  for  which  the  tax  was 
levied.  It  is  unnecessary  for  us  to  decide  whether  the  one  year 
or  the  five  years  statute  applies,  as  the  prosecutions  were  not 
instituted  within  five  years  after  the  company's  liability  for 
the  penalties  first  accrued.  It  follows,  therefore,  that  the 
right  to  recover  the  penalties  was  barred,  although  the  i^roceed- 
ings  to  compel  the  assessment  could  still  be  prosecuted.  Under 
these  circumstances  the  action  of  the  court  should  be  just  what 
it  would  be  where  it  finds  the  company  is  not  willfully  in  de- 
fault— it  should  simply  adjudge  the  costs  against  the  company, 
and  direct  the  clerk  to  take  the  list  of  taxable  property,  certify 
it  to  the  sheriff,  to  be  collected  as  other  taxes. 

This  being  in  substance  the  action  of  the  court  in  the  Marion 
county  case  the  judgment  therein  is  affirmed.  But  the  judg- 
ment in  the  Lincoln  county  cases  are  reversed,  and  the  causes 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Rountree  &  Lisle,  Wm.  Lindsay,  Hill  &  Alcorn  and  H.  W. 
Bruce  for  appellants. 

Spalding  &  Thompson,  W.  H.  Julian  and  Cari)enter  <fe  Miller 
for  appellees. 


NEW  BOOKS. 

Annual  Report  of  Attorney  General  of  the  U.  S.  for  the  year 

1883. 

This  volume  contains  some  very  interesting  statements.  It 
shows  that  it  costs  the  government  $8,0(X),(X)0  annually  to  run 
its  courts.  Some  of  the  fees  paid  s^^ecial  counsel  reach  very 
opulent  figures.  Mr.  R.  T.  Merrick  receives  $27,500  in  the 
Star  Route  cases,  while  two  other  counsel  are  paid,  one  $12,000 
the  other  $20,000  in  the  same  case.  The  deficiency  in  the  ai)- 
propriation  made  for  attorneys  was  $110,000. 
August,  1884—4 
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A  Treatise  on  the  Writ  of  Habeas  Corpus  with  Practice  and 

.Forms.     By  William  S.  Church;  A.  L.  Bancroft  &   Co.,  San 

Francisco,  1884,  pi3.  702. 

The  latest  treatise  is  always  the  best.  This  book  may  claim 
besides  to  supply  an  important  need.  There  is  but  one  other 
work  on  the  subject  of  Habeas  Corpus,  that  is  Judge  Hurd's, 
the  latest  edition  of  which  is  eight  years  old. 

Mr.  Church  claims  to  have  resisted  the  rhetorical  tempta- 
tions of  the  subject  and  to  have  wasted  no  lines  in  instituting 
comjmrisons  between  the  present  c(mdition  of  li})erty  and  that 
which  existed  when  this  writ  w>\s  born,  away  back  in  *'the 
night  of  English  history."  He  has  from  the  start  settled  down 
to  the  sericms  work  of  presenting  the  decisions  of  the  courts 
upon  it.  He  has  done  this  in  a  very  thorough  way,  and  the 
practitioners  and  courts  will  find  his  work  a  valuable  friend  in 
their  labors. 
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ABSTRACTS  OF  CASES 


COURTOF  APPEALS  ANDSUPERIORCOURT 

Not  to  be  reported  in  full— Alphabetically  arranged 
according  to  their  subject-matters- 


Negligence — 

1.  Willful— Rate  of  Speed— The  jury  was  authorized  to  find  that  the  run- 
ning of  a  train  at  the  rate  of  25  or  90  miles  an  hour  through  a  town  of 
2.60(>  inhabitants  was  willful  neglect,  and  that  the  death  of  one  crossing 
the  track  at  a  point  near  the  depot,  where  he  had  the  right  to  pass  and 
where  people  were  accustomed  to  cross,  was  caused  thereby,  although  the 
signal  may  have  been  given  of  the  approach  of  the  train  and  that  na 
stop  would  be  made,  and  the  fact  that  the  person  killed  may  have  had  a 
crazed  intellect  can  not  excuse  the  company,  but  rather  renders  the  pun- 
ishment inflicted  by  way  of  smart  money  the  more  deserved.  L.  &  N. 
R.  R.  Co.  ▼.  Trentby,  &c.  June  14,  1884.  Simpson  Cir.  Ct.  Opin.  hy 
Pryor,  J.,  Ct.  Ap.,  aff.  Wm.  Lindsay  for  appellant;  Halsell  &  Mitchell 
and  E.  W.  Hines  for  appellees. 

Personal  Representatives— 
1.  Presumptions— Comi^ensatlon— All  presumptions  are  against  an  ex- 
ecutor or  administrator  who  fails  to  keep  accounts  and  make  settlements 
as  required  by  law,  and  a  court  of  equity  will  withhold  from  him  all 
allowance  for  his  services.  Hamilton's  Heirs  v.  Hamilton's  Adm'r,  &c. 
June  19,  1884.  Fleming  Cir.  Ct.  Opin.  by  Hargis,  Ch.  J.,  Ct.  Ap.^ 
rev.  Wm.  Lindsay,  Jas.  M.  Nesbitt  and  A.  Duvall  for  appellants ;  B. 
D.  Lacy  and  H.-L.  Stone  for  appellees. 

Pleading  and  Practice  in  Criminal  Cases  — 
1.  Misleading  instruction  as  to  self-defense— The  defendant  being  entitled^ 
under  the  proof  to  an  instruction  as  to  self-defense,  which  had  been 
given,  an  instruction  to  the  jury  that  if  certain  facts  existed  the  defend- 
ant could  not  avail  himself  of  the  right  of  self-defense,  although  sound 
law,  was  misleading,  as  it  presented  a  rule  of  law  applicable  to  the  theory 
of  the  prosecution  alone,  and  should  not  have  been  j^iven,  as  the  general 
instruction  covered  the  whole  ground,  but  when  given  its  counterpart 
should  have  been  given  for  the  defense.  Stivers  v.  Commonwealth. 
June  14,1884.  Bourbon  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev. 
Offutt  &  Ford,  G.  C.  Lockhart,  A.  Duvall  and  D.  W.  Lindsey  for  appel- 
lant ;  P.  W/  Hardin  for  appellee. 
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Trade-Mark— 
1.  Assets— Partnership— In  the  absence  of  express  reservations  or  provi- 
sions as  to  a  trade-mark  when  a  partnership  is  formed,  the  law  declares 
it  to  be  a  part  of  the  assets  of  the  partership  on  the  ground  that  the 
trade  represented  by  the  trade -mark  is  carried  into  the  partnership,  and 
this  rule  applies  to  a  second  partner  who  takes  the  place  of  a  former  part- 
ner by  purchase  of  his  interest,  without  exceptions  or  reservations  being 
made.  Miller  &  Co.  v.  Cummins.  June  19,  1884.  Bullitt  Cir.  Ct. 
Opin.  by  Hargis,  Ch.  J.,  Ct.  Ap.,  rev.  Wm.  Johnson  and  F.  P.  Straus 
for  appellants.    J.  C.  Wicklifife  and  W.  B.  Harrison  for  appellee. 
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CALDWELL  v.  PERRY,  &c. 
(Filed  May  24,  1884.) 

1.  J^eparate  estate— A  woman  may,  by  an  agreement  made  dii-ectly  with 
her  husband,  without  the  intervention  of  a  third  party,  change  the  charac- 
ter of  her  property  from  general  into  separat  estate. 

2.  Separate  estate  defined  and  mode  of  creating  specified. 

3.  When  a  married  woman  having  sejiarate  estate  makes  a  note  for  her 
own  benefit  the  presumption  is  that  she  intended  to  bind  such  estate,  and 
that  presumption  is  not  destroyed  by  the  fact  that  the  payee  of  the  note  re- 
quires her  to  keep  the  property  (on  which  the  note  is  a  lien )  insured. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hines, 

Mrs.  In  man,  an  unmarried  woman,  being  the  owner  in  fee  of 
certain  real  estat-e  and  contemplating  marriage  with  Alfred 
Perry,  entered  into  a  written  agreement  with  Perry  by  which 
it  was  provided  that  all  the  property,  both  real  and  personal, 
belonging  to  Mrs.  Inman  should  be  held  by  her  after  marriage 
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as  her  separate  estate.  The  intention  to  create  a  separate  es- 
tate being  expressed  in  this  hmguage:  '*It  being  intended  that 
the  said  Mary  A.  Innian  shall  hold  the  said  property  as  her 
separate  estate  in  the  same  manner  as  if  she  were  sole  and  un- 
married.'' 

The  agreement  was  executed  and  witnessed  in  the  presence  of 
two  persons  and  after  marriage  acknowledged  and  placed  to 
record  as  required  in  case  of  conveyances  of  real  estate.  Sub- 
sequently to  this  Mrs.  Perry  (previously  Mrs.  Inman)  jointly 
with  McCoy  ]nirchased  a  drug  store  and  for  one  of  the  deferred 
payments  executed  her  note,  with  McCoy,  for  $600.  This 
action  was  brought  to  subject  the  real  estate  mentioned  in  the 
agreement  to  the  payment  of  this  note,  and  from  a  judgment 
dismissing  the  petition  this  appeal  is  taken. 

The  sole  question  is  whether  this  agreement  operated  to 
change  the  cluiracter  of  the  general -estate  in  Mrs.  Inman  into 
se[)aratt'  estate  in  Mrs.  Perry.  A  separate  estate  is  that  from 
which  the  dominion  and  control  of  the  husband  is  excluded, 
and  from  which  he  is  to  derive  no  benefit  by  reason  of  the 
marital  relation.  It  may  be  acquired  or  created  by  convey- 
ance^, devise  or  gift  from  another,  or  by  relinquishment  by 
ant^^-nuptial  contract  of  the  husband's  marital  rights,  by  deed 
of  husband  and  wife  after  marriage  wliere  the  conveyance  is  to 
another  for  the  expre.ss  purpose  of  reconveyance  to  the  wife, 
witli  exclusion  of  the  husband's  rights  in  or  to  the  property. 
In  such  case  the  property  revests  in  the  wife,  loses  the  charac- 
ter of  general  estate,  and  is  as  much  separate  estate  as  if  the 
title  had  been  originally  derived  by  the  wife  from  a  third  party, 
with  like  limitation  as  to  use  and  alienation.  If  the  character 
of  the  estate  may  thus  be  changed  by  indirection  there  appears 
no  reason  why  it  may  not  be  done  directly  through  conveyance 
by  the  husband  in  which  he,  in  a  solemn  and  notorious  manner, 
makes  relinquishment  of  his  rights,  which  is  all  that  is  de- 
signed and  effected  by  the  conveyance  and  reconveyance  to  and 
by  the  thiid  i  arty. 

In  this  case  the  execution  and  the  putting  to  record  of  the 
agreement  is  in  effect  a  conveyance  to  the  wife  of  all  interest 
that  would  otherwise  luive  ])een  in  the  husband.  From  this 
ccnclusion  it  does  not  follow,  nor  is  it  necessary  to  decide,  that 
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the  contract  confers  upon  the  wife  the  right  to  trade  as  a  feme 
sole.  It  affects  the  character  of  the  estate,  however,  rendering 
the  property  liahle  for  her  debts,  contracted  for  her  ])enefit, 
when  the  credit  is  extended  on  the  faith  of  the  property,  and 
when  such  contracts  are  made  the  presumption  is  that  the  feme 
intended  to  bind  her  separate  estate.  That  presumption  is  not 
destroyed  by  the  fact  that  the  payee  required  the  property  pur- 
chased to  be  kept  insured.  That  was  nothing  more  than  re- 
quiring security  for  the  payment  of  the  debt  which  would  not 
destroy  the  payee's  right  to  look  to  the  separate  estate  of  the 
feme  covert  for  payment,  as  there  is  nothing  else  in  the  record 
to  indicate  that  the  credit  was  not  extended  on  the  faith  of  the 
separate  estate. 

Judgment  reversed  and  cause  remanded,  with  direction  to 
subject  the  real  estate  mentioned  in  the  petition  to  the  pay- 
ment of  the  debt. 

W.  F.  Browder  for  appellant. 
•A.  G.  Rhea  for  appellees. 


KINCAID,  (fee.  V.  MAGOWAN,  &c. 
(Filed  June  10,  1884.) 

1.  Mim*« -Timber— The  owner  of  liind  may  seU  the  «oil  to  oue  and  the 
mines  underneath  it  or  timber  upon  it  to  another,  or  reserve  them  by  an 
exception  in  the  deed  to  himself;  such  exception  impllcity  includes  the 
right  to  enter  on  the  land  and  cut  the  timber  or  work  the  mines. 

8.  Joinder— Where  plaintiffs  claim  under  the  same  title  they  may  sue 
jointly  several  defendants  who  also  claim  under  that  title,  although  they 
claim  different  parts  of  the  land. 

Appeal  form  Menifee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hargis. 

This  case  was  decided  upon  a  motion  to  compel  the  plaintiffs 
to  elect  which  cause  of  action  and  which  of  several  defendants 
named  in  the  three  separate  paragraphs  of  their  petition  they 
would  prosecute;  and  upon  a  general  and  special  demurrer  in- 
terposed after  plaintiff's  election  under  protest  to  prosecute  the 
second  and  third  paragraphs.  From  the  judgment  compelling 
plaintiffs  to  elect,  and  sustaining  the  general  demurrer,  they 
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appealed,  and  now  present  for  our  decision  the  questions  of  law- 
determined  by  the  judgment. 

In  each  paragraph  of  the  petition  it  is  averred  that  theplain- 
tiffs,  the  only  children,  grandchildren  and  heirs  at  law  of 
Edward  Kincaid,  deceased,  are  the  owners  in  fee  and  hold  the- 
legal  title  to  and  are  in  the  actual  possession  of  22,000  acres  of 
land,  except  certain  portions  previously  sold,  lying  in  the 
counties  of  Menifee  and  Wolfe,  which  descended  to  them  from 
their  ancestor.  The  description  by  metes  and  bounds,  courses 
and  distances  is  set  forth  in  their  petition  and  their  title  papers 
filed,  which  consists  of  a  patent  to  Dean  Timmons,  dated  4th 
January,  1796,  and  signed  by  Patrick  Henry,  then  governor  of 
Virginia;  a  deed  from  Thomas  Duckham  to  Plummer  and  said 
Kincaid,  and  a  conveyance  of  his  interest  by  Plummer  to  Kin- 
caid, under  whom  all  of  the  defendants,  either  mediately  or 
immediately,  claim  to  hold.  There  is  no  deed  filed  from  Tim- 
mons to  Duckham,  Init  it  is  alleged  that  the  latter  was  the 
owner  at  the  date  of  his  conveyance  to  Plummer  and  Kincaid. 
The  first  paragraph  alleges  that  Wm.  Gray,  who  is  a  nonresi- 
dent, claims  500  acres  of  the  land  under  a  deed  purporting  to 
have  been  made  by  Duckham  as  agent  of  Kincaid;  but  that 
Duckham  was  not  his  attorney  in  fact,  and  had  no  ])ower  or 
authority  from  him  to  make  the  conveyance  or  deed,  which  is 
exhibited  and  is  not  accompanied  by  any  written  or  recorded 
power  to  make  it.  The  second  i)aragraph  substantially  states 
that  the  appellees,  Magowan  and  others,  as  heirs  of  J.  P.  Ma- 
gowan  and  Thomas  Turner  under  them,  are  falsely  setting  ui> 
claim  to  and  giving  it  out  in  speeches  that  they  own  and  have 
the  right  to  possess  and  to  sell  portions  or  interests  in  the  land, 
and  the  minerals  under  and  timber  u])on  parts  of  said  Tim- 
mons' patent  boundary,  which  belongs  to  the  plaintiffs,  and 
are  thus  impairing  their  rights  and  injuring  their  titles. 

By  the  third  paragraph  it  is  alleged  that  John  M.  Clayton  is 
setting  up  claim  to  the  land  w^ithout  right,  etc.,  substantially 
as  charged  against  the  Magowans  and  Turner. 

1.  The  plaintiffs'  title  is  alleged  in  each  paragraph  to  have 
been  derived  from  the  same  source,  and  each  of  the  defendants 
in  all  of  the  paragraphs  are  charged  w  ith  claiming  adverse  to 
the  same  title,  and  asserting  ownership  of  different  portions  of 
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the  same  body  of  lands,  embraced  by  that  title;  and  the  ques- 
tion is  whether  the  defendants  were  properly  joined.  In  the  case 
of  Woolfork,  &c.  V.  Ashby,  &c.,  2  Met.,  289,  this  court  decided 
that  tenants  in  common  or  joint  owners  claiming  under  the 
I  same  title  and  dependent  on  the  same  questions  to  establish 

I  their  right  to  the  land   could  maintain  an  action  against  sev- 

eral defendants  jointly,  although  they  held  and  claimed  separ- 
i  ate  parcels  and  had  no  joint  possession.    This  rule  is  supported 

I  by  the  cases  Abney  v.  Barnet,  1  Mass.,  107,  and  Smith,  &c.  v. 

I  Shackleford,  9  Dana,   458.     Newman  on   Pleading,  page   188, 

!  «ays:  '*If  two  or  more  persons  be  in  possession,  each  occupying 

j  separate  parcels  of  the  same  tract  of  land  belonging  to  the 

plaintiff,  it  will  not  be  necessary  to  sue  them  separately,  but 
they  may  all  be  sued  jointly, "  and  again:  **If  the  plaintiff 
owned  the  whole  tract  there  would  be  no  misjoinder  by  reason 
of  their  being  all  sued  in  one  and  the  same  action." 

If  persons  holding  separately  can  be  sued  jointly  there  seems 
to  be  no  good  reason  for  not  applying  the  same  rule  where  the 
defendants  are  not  in  possession,  but  claim  from  the  same 
source  separate  interests  against  the  common  title  and  posses- 
sion of  the  plaintiff.  This  rule  will  prevent  a  multiplicity  of 
suits  about  the  same  title  which  the  plaintiffs  have  sought  to 
quiet  in  this  action.  We  are,  therefore,  of  the  opinion  that 
the  joinder  of  the  defendants  was  proper  and  the  judgment 
-compelling  plaintiffs  to  elect  erroneous.  There  was  no  demur- 
rer to  the  first  paragraph,  and,  therefore,  its  sufficiency  in  law 
is  not  before  us.  Were  a  demurrer  sustained  to  it  an  amend- 
ment might  make  it  good,  and  at  the  proper  time  that  oppor- 
tunity should  be  given,  if  the  paragraph  be  demurrable. 

2.  Whether  the  petition  states  a  cause  of  action  depends 
upon  the  right  of  the  plaintiffs  on  thefaots  alleged  to  maintain 
this  character  of  suit,  which  is  in  the  nature  of  a  bill  quia 
timet,  and  on  the  validity  of  their  title  to  the  minerals  and 
timber  under  the  conveyances  made  to  their  ancestors  by  Duck- 
ham  after  he  had  conveyed  the  soil  to  the  ancestor  of  the  ap- 
pellees M  ago  wan. 

It  is  alleged  the  plaintiffs  are  the  owners  of  the  legal  title 
and  in  possession  of  the  lands  or  of  the  minerals  and  timber, 
which  are  really  the  subject  of  the  action.     The  authorities  in 


Digitized  by  VjOOQlC 


102  KINCAID,  &C.  V.  MAGOWAN,  &C. 

this  State,  as  well  as  the  statute  on  the  subject,  clearly  author- 
ize the  action  which  the  plaintiifs  have  acloi)te(I.  In  the  case 
of  Armitage  v.  Wickliffe,  12  B.  Monroe,  488,  the  court  said: 
If  he  had  the  possession  and  the  legal  title,  he  had  a  right  to 
institute  his  suit  against  any  other  person  setting  up  a  claim 
to  it  or  any  part  of  it.  The  statutes  of  1796  (1  volume,  KStat- 
ute  Law,  294)  expressly  authorize  a  suit  to  be  V)rought  in  such 
a  case,  and  we  have  no  doubt  of  the  right  of  a  person  under 
such  circumstances  to  maintain  a  suit  in  a  court  of  chancery, 
independently  of  the  statute,,  upon  well  esta])lislied  princii)les 
of  equity.''  That  was  a  bill  quia  timet.  The  statute  of  1796 
was  re-enacted  l)y  the  act  of  March  9,  1854,  entitled  '*An  act 
to  quiet  the  title  to  lands''  (2  Stanton,  102,  and  revived  by 
the  act  March  17,  1856,  General  Statutes,  846).  Hostile 
claims  which  atTect  the  market  ability  of  title  furnish  suffi- 
cient grounds  for  an  action  of  quia  timet  in  behalf  of  the  owner 
of  the  legal  title  who  is  also  in  possession.  The  principle  on 
which  this  action  is  authorized  has  been  uniformly  nuiintained 
by  this  court  (Beard  v.  Smith,  6  Monroe,  505;  Hiatt  v.  Gal- 
loway, 7  B.  Monore,  180;  12  B.  Monroe,  612;  4  Monroe,  442;  7 
Bush,  49).  The  case  of  Scott  v.  Means  has  no  application  to 
an  action  like  this.  In  that  case  there  was  no  allegation  of 
actual  possession  in  the  plaintiff,  and  it  was  clear  that  the  de- 
fendant was  in  possession,  which  was  alleged  to  be  unlawful, 
besides  there  is  a  great  difference  between  a  bill  of  peace  and  a 
bill  quia  timet. 

The  main  question  ])resented  by  this  record  has  never  l)een 
decided,  so  far  as  we  can  loam,  by  the  courts  of  this  State. 
Wh(»ther  an  owner  of  land  can  sell  tlie  st)il  to  one,  the  timber 
to  another  and  the  minerals  to  a  third  person,  and  by  ordinary 
deed  invest  the  vendees  with  the  several  interests  so  severed, 
and  yet  possessed  as  to  render  their  respective  estates  en  joy- 
abbs  is  a  question  of  some  moment,  but,  as  we  understand  it, 
capable  of  practic:\l  solution. 

By  deed  of  February  2,  1842,  Duckham  conveyed  a  part  of 
the  Dean  Timmons  survey  of  22,(KK)  acres  to  James  P.  Magowan, 
the  ancestor  of  aj)ppllees  Magowan,  but  made  the  following  ex- 
ception from  it:  "The  said  Duckham  reserves  to  himself  all 
minerals  and  mines  in  tlie  bowels  of  the  earth  in  said  boundary 
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of  laml,  and  the  one-hulf  of  the  tini])pr  includpd  in  Kaid  hound- 
aryof  land,  t\nd  mill  seat  on  said  eivek. " 

On  the  :^lst  of  Novemher,  1842,  he  sold  and  conveyed  to  Mil- 
gowan  another  part  of  the  Tinimons  siirvpy,  in  which  the  fol- 
lowing exception  was  made:  '*It  is,  however,  iniderstood  that 
the  said  party  of  the  tirst  i>art  reserves  one-half  of  all  mines 
and  minerals  in  the  bowels  of  the  (^arth,  and  one-half  of  the 
timber  on  said  land,  and  all  the  timber  on  the  south  side  of 
thp  river,  except  on  Swift  Camp.'' 

Suhseipient  to  these  conveyances  Duckham,  on  the  9th  day 
of  June,  1848,  sold  and  conveyed  to  Kincaid  and  Plummer 
(with  two  other  tracts)  the  tract  of  land  patented  to  Dean 
Timnions  for  22,000  acres,  in  consideration  of  Jl?J,5()(),  '*with  a 
deduction  of  what  the  said  Duckham  has  sold  and  made  deeds 
to  prior  to  this  date. "  At  the  time  this  dcnnl  was  made  ])y 
Duckham  he  owned  no  interest  in  the  Timmons  survey  (except 
the  mines,  minerals  and  part  of  the  timber  and  mill  seat,  and, 
it  may  be,  some  part  not  embraced  by  tlu^  conveyance  to  Ma- 
gowan.  It  is  contended  that  the  conveyance  to  Kincaid  and 
Plummer,  who  subsequently  conveycnl  his  interest  to  Kincaid, 
did  not  invest  th(Mn  with  the  mines,  niinerals  and  timber  ex- 
cepted from  the  deed  to  Magowan. 

Duckham  sold  and  conveyexl  to  Kincaid  and  Plummer  all  of 
the  land  he  owned  in  the  Timmons  survey,  and  that  meant  the 
lands  and  all  rights  thereto  and  interests  therein  other  than 
a  chattel  interest  that  he  owned. 

Since  the  Virginia  revision  it  has  })een  the  law  of  this  t-Hate 
that  any  interest  in  or  claim  to  real  estate  (Muild  be  disposed  of 
l)y  deed  or  will,  and  according  to  the  proper  colistruction  of 
this  deed  the  general  alienation  of  t\w  land  conveyed  all  the 
right  and  estate  that  Duckham  could  lawfully  convey,  and  we 
are  of  opinion,  if  the  mines,  minerals  and  tim])er  an*  ])art  of 
the  land  and  the  subject  of  severance  and  separate  alienation, 
that  he  conveyed  them  to  the  appellants,  wliose  av(^rments 
must  be  considered  as  true  for  the  ])urposes  of  this  decision. 
The  deed  is  broad  enough  to  cover  all  of  the  grantor's  title  to 
any  and  all  parts  and  interest  which  ho  owned  in  the  Timmons 
survey,  and  as  it  must  l)e  construed  more  strongly  against  him 
there  can  be  but  little  room  if  anv  to  doubt  that  he  intended 
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by  the  general  language  used  in  the  deed  to  convey,  and  that 
the  grantees  should  understand  that  he  was  conveying  all  in- 
terest, which,  under  the  statutes  of  frauds,  could  alone  be  con- 
veyed in  writing,  that  he  might  or  did  own  in  the  Timmons 
survey.  The  exceptions  covered  the  x:)roperty  rights  he  had 
theretofore  conveyed.  And  the  previous  conveyances  embraced 
only  the  soil,  leaving  him  the  owner  of  mines,  minerals  and 
timber,  attached  to  and  part  of  the  land,  and  subject  to  the 
same  rules  of  inheritance  and  alienation  as  the  land  itself.  So 
we  can  see  no  good  reason  for  saying  that  his  deed  for  all  the 
land  he  owned  in  the  Timmons  survey  should  not  cover  the 
minerals  and  timber  he  had  excepted  and  owned  in  and  on  the 
soil  conveyed  to  another,  any  more  than  that  the  minerals  and 
timber  on  any  other  portion  of  the  land  did  not  pass  by  the 
deed  which  excepts  the  interests  of  others,  but  does  not  except 
or  reserve  any  of  his  interest  or  rights  in  the  Timmons  survey. 
When  we  look  to  the  deeds  to  Magowan  we  find  that  they  are 
only  for  the  soil,  the  surface  interest  in  the  realty,  but  not  for 
the  mines,  minerals  or  timber,  which  are  as  much  a  part  of  the 
realty  or  land  as  the  soil  itself.  Having  sold  the  soil  to  the 
Magowans,  excepting  the  mines,  minerals  and  timber  as  stated 
above,  and  thereafter  convoyed  all  of  his  interest  in  the  land, 
whether  of  beneath  or  above  the  surface  embraced  by  the  Tim- 
mons survey,  the  only  question  remaining  is,  were  the  excep- 
tions from  the  Magowan  deed  valid,  and  did  Duckham  have 
the  right  in  law  to  convey  the  title  to  those  excepted  interests 
to  the  plaintiffs'  ancestor? 

Collier  on  Mines,  page  10,  says:  '*The  property  in  minerals, 
and  the  right  to  search  for  them,  ma3H)e  vested  in  other  persons 
than  the  owner  of  the  fee,  by  alienation,  by  prescriptions,  or 
by  custom.  The  right  to  raise  or  dig  minerals  or  use  mines 
may  be  alienated  without  conferring  the  property  right  to  the 
minerals  until  they  are  severed  from  the  soil.  So  not  only 
the  use,  but  the  title  to  the  mine  or  mineral  itself  in  an  unsev- 
ered  state,  like  trees  before  they  are  cut  or  identified  may  bo 
alienated,  the  requisites  of  the  statutes  of  frauds,  which  in- 
clude every  sale  of  real  estate  or  lands,  being  complied  with.  " 
For  the  same  work  says,  page  10:  **An  estate  in  minerals  is 
considered  an  estate  in  land,  and  is  transferable  onl}^  under  the 
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same  restrictions,  whether  conveyed  with  or  without  a  convey- 
ance of  the  adjacent  soil ;  if  conveyed  without  the  land,  no 
amount  of  nonuser  will,  it  seems,  be  a  relinquishment  by  the 
owner  of  them  in  favor  of  the  owner  of  the  land,  or  constitute 
adverse  possession  on  his  part,  so  completely  separate  are  the 
estates."  Bainbridge  on  the  Law  of  Mines  and. Minerals,  Dal- 
las' American  Edition,  declares  the  law  to  be  that  property  in 
mines  may  form  and  be  held  as  a  distinct  inheritance  and  pos- 
session, and  that  mines  as  held  are  **held  either  by  grant  or  ex- 
ception, or  by  virtue  of  acts  of  ownership  which  have  produced 
an  adverse  possession  against  the  owners  of  the  surface,"  and 
that  **the  severance  of  mines  is  usually  effected  by  exceptions 
in  deeds  (as  in  this  case)  which  transfer  the  freehold  in  the 
surface  and  reserve  the  mines."  He  says  further,  that  **there 
are  frequently  even  distinct  ownerships,  though  generally  for 
limited  periods  only,  in  different  descriptions  of  mineral  and 
in  different  deposits  or  strata  of  the  same  kind  of  mineral. 
Thus  one  person  may  be  entitled  to  the  iron,  and  another  to 
the  limestone;  one  seam  or  stratum  of  coal  in  tlie  same  lands 
may  belong  to  a  third  person,  another  distinct  seam  to  a  fourth 
owner." 

This  law  is  the  result  of  sound  reason  and  necessity,  and  in 
accord  with  our  free  allodial  titles  and  ownership  in  this  State, 
where  there  is  no  restrictions  which  forbid  this  class  of  aliena- 
tion. 

There  are  many  decisions  in  this  country  supporting  and  fol- 
lowing the  texts  from  which  the  above  quotations  are  made 
(See  the  case  of  Armstnmg  v.  Caldwell,  2tl  Penn.  St.,  287,  and 
authorities  therein  cited).  In  the  case  of  Caldwell  v.  Copeland, 
87  Penn.  St.,  430,  the  general  doctrine  and  mode  of  showing 
title  to  mines,  etc.,  is  fully  discussed  and  well  stated.  The 
court  said:  **It  is  apparent,  from  that  part  of  the  charge  of 
the  learned  judge  which  is  recited  in  the  first  error  assigned, 
that  he  made  the  title  of  Caldwell  to  the  coal  in  dispute  to  de- 
pend altogether  on  the  actual  possession  which  Caldwell  had 
maintained  of  the  surface,  and  not  at  all  upon  his  occasional 
entries  to  take  coal,  of  which  there  was  evidence." 

And  proceeded  to  hold  that  *'this  actual  possession  of  the 
surface  carries  with  it  the  actual  possession  downward  perpen- 
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(licularly  tlirough  «*ill   the  various   strata.     The  actual  posses- 
sion, thei'efor(\  was  in  the  plaintill'. 

''This  proposition  would  be  unquestionable  if  there  had  not 
been  a  severance  of  the  title  to  the  mine  ri^^ht  from  that  of  the 
surface  by  the  deed  of  the  :27th  of  May,  1881,  Caldwell  to  Greer. 
But  it  is  not  true  that  after  such  a  severance,  whether  by  reser- 
vation or  grant,  tlie  possession  of  the  surface  is  possession  of 
the  underlying  mineral.  That  mines  may  form  a  distinct  pos- 
session and  a  different  inheritance  from  the  surface  land  has 
been  long  settled  in  England,  as  may  ))e  seen  by  reference  to 
the  cases  cited  in  the  two  o])inions  heretofore  delivered  in  tliis 
case,  and  re|)()rted  in  7th  Casey,  470  and  482.  (Also  15arnes  v. 
Manson,  J  Maule  &  ^el,  84). 

"It  is  a  common  occurrence  in  mining  districts  there  not 
only  that  the  ownership  of  the  soil  is  vested  in  one  person,  and 
that  of  the  mines  in  another,  but  there  are  frequently  distinct 
ownerships  of  the  minerals  in  the  same  land.  Thus  one  person 
may  I)e  entitle.l  to  the  iron  ore,  another  to  the  limestone,  a 
third  to  one  seam  or  stratum  of  coal,  and  a  fourth' to  a  distinct 
stratum. 

**Title  to  any  of  these  minerah,  quite  distinct  from  the  title 
to  the  sin'face,  may  be  shown  by  documentary  evidence;  or,  in 
the  al)>ence  oT  such  evidence  or  in  opposition  to  it,  title  to 
them  may  be  made  out  ))v  proof  of  possession  and  acts  of. own- 
ership under  the  statute  of  limitations. 

*'The  acts  of  ownersliip,  however,  which  constitute  posses- 
sion and  confer  title,  must  be  distinct  from  such  as  are  exer- 
cised over  the  surface  (Tymnitt  v.  Wynne,  2  Barn.  &  Aid., 
554:  Cullen  v.  Rich,  Bull  X.  P.,  102.  And  see  the  same  case 
under  the  name  Rich  v.  Jtdnison,  '2  Strange,  1142).  So  entirely 
is  a  mineral  rij^ht,  after  s(n'erance,  a  claim  to  land,  and,  there-, 
fore,  not  an  incorjioreal  heredit.unent  that  title  lo  it  can  not 
be  ac([uired  by  prescription,  Prescrii)tion  lies  only  for  incor- 
])on\d  rigiit-N  \uA  fcr  land.  It  mav  confer  a  right,  to  work  a 
I  particular  mine,  as  it  may  confer  a  right  of  way  across  another's 

I  estate,  or  a   right  to  fish   in  another's  v/aters,  but   the   title  to 

I  mine  its(?lf,  like  the  title  to  land,  must  be  made  out   by  docu- 

I  mentary  (nidence  or  under  the  statute  of  limitations.      (Wil- 

I  kinson  v.  Proud,  11  M.  it  \V.,  tVl  and  the  cases  therein  cited.)" 
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In  many  of  the  original  colonial  charters  mines  of  gold,  sil- 
ver and  precious  stones  were  reserved  to  the  crown,  in  which, 
according  to  the  laws  of  England,  the  right  to  silver  and  gold 
mines  was  reserved  or  remained  notwithstanding  a  general  de- 
scription in  a  grant  by  the  king.  (Plowden,  88G;  1  Blackst. 
Cum.,  294, ) 

Whether  this  crown  right  devolved  to  the  confederation  is  a 
question  of  some  douht,  yet  the  Continental  Congress  asserted 
it  by  statute  in  at  least  one  instance,  which  was  afterwards  re- 
pealed. 

Congress  has  often  reserved  mineral   rights   in    the   pufjlic 
lands  which,  from  time   to  time,  have  been  permitted   to   be 
taken  u])  by  settlers  or  granted  to  the  States.     In  this  State, 
however,  no  reservation  has  been  made  or  asserted  to  the  min- 
erals against  the  title  of  the  a])sohite  owners,  who  derive  title 
from  the  State  as  the  original  and  ultimate  possesses*  of  the 
.  property  in  all  lands   within   the  State.      We,   thfM-efore,  sne 
that  the  doctrine  of  severance  of  minerals  and  mines  with  the 
qualities  of  land  still   inhering  in  them,  subject  to  the  laws  of 
alienation  of  lands  and  contracts  in  reference  thereto,  has  not 
only  British  law  to  support  it,  but  also  rules  which  have  been 
applied  to  the  public  domain  and  adopted  in  dilTerpnt  St.ites 
for  the  regulation  of  sale,  purchase,  conveyance,  tith\  poFsns- 
sion  and  use  of  these  severed  antl  severable    interests  in  lands, 
whose  vahie   is   thus  greatly  enhancL'd  for  the  several   uses   to 
which  they  may  be  applied   by  persons  of  different  skill  and 
dissimilar  occupations.     And  it  is  not  true  that  these  rules  of 
Jaw   which  bring   into  varied  use  the  different  and   separable 
elements  of  the  landed  property  of   the  citizen  are   nonenforce- 
able  or  calculated  to  produce  confusion  l)y  reason  of  their  re- 
finement or  impractie:il)ility.     For  a  sufficient  answer  to  this 
claim   is  to  be  found    in  the  general  rule  of  law  '*that  when 
anything  is  granted  all  the  means  of  attaining  it  and  all  the 
fruits  and  etlect  of  it  are  also  granted. "     Illustration:  "Thus, 
by  th(»  grant  of  groinid  a  way  to  it   is  also  granted,  if   thore  })e 
no  accustomed  way.     By  a  grant  of  trees  tlu^n*  is  also  passcnl  a 
power  t)  cut  them  down  and  to  take  them  away.     In  like  man- 
ner  a  grant  of  mines  also  gives  tlip  right  to  work  them  unless 
theri?   U  so:n'^  positive  restraint  in  tho  langua^ii  of  the  grant 
itself." 
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So  every  man  who  buys  may  understand,  and  is  presumed  to 
know,  that  every  former  exception  or  reservation  lawfully 
made  is  accomp.^nied 'by  that  implied  condition  which  enables 
the  owner  of  the  thing,  right,  privilege,  property  or  permission 
to  enjoy  it  in  a  reasonable  and  substantial  manner,  without 
any  unnecessary  injury  to  the  rights  or  property  of  the  subse- 
quent holder,  who  takes  subject  to  such  exception  or  reserva- 
tion, whether  absolute  or  qualified,  with  the  right  of  entry  or 
use  to  be  exercised  in  a  reasonable  way.  Wherefore,  the  judg- 
ment is  reversed  and  cause  remanded,  with  directions  to  over- 
rule the  demurrer  and  the  motion  to  elect.  . 

Judge  Lewis  dissenting. 

\Vm.  Lindsay  and  S.  F.  J.  Trabue  for  appellants. 

Peters  &  Tyler,  H.  C.    Lilly  and  Thos.  Turner  for  appellees. 


KIRK  V.   WILLIAMSON. 

(Filed  June  9,  1884.) 

1.  Wheiv  a  patent  accurately  describes  land, with  the  quantity  of  acres  and 
names  of  the  owners  of  any  exclusions,  it  is  not  void  for  uncertainty.  (2.) 
Where  the  Commonwealth  once  patents  land  and  receives  payment  therefor, 
it  can  not  afterwards  issue  a  second  patent,  although  the  land  should  have 
again  become  vested  in  the  Commonwealth. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hargis. 

The  appellee,  Williamson,  holds  a  patent  for  2,200  acre.s  <)f 
land  issued  by  the  Commonwealth  of  Kentucky  on  the  29th 
day  of  July,  1850.  After  the  usual  form  of  grant,  the  patent 
describes  the  2,200  acres  by  metes  and  boiuids,  courses  and  dis- 
tances, and  at  the  close  of  the  description  contains  an  exclusion 
in  the  following  words:  *Trior  claims  800  acres  for  William 
H.  McNew;  500  acres  for  John  Deskins;  UK)  acres  for  Johnaiit 
Cecil;  50  acres  for  Benjamin  Maynard;  120  acres  for  Lewis 
Deskins." 

On  the  8d  day  of  September,  1881,  the  appellant,  Kirk,  en- 
tered and  surveyed  a  considerable  parcel  of  said  2,200  acres, 
locating  his  entry  on  the  parts  not  within  any  of  the  exclusions, 
nnd  now  insists  that  he  had  the  lawful  right  to  do  so,  on  the 
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alleged  groiiiul  that  the  patent  owned  by  appellee  Williamson 
is  void  for  uncertainty.  In  the  first  place  the  patent  is  not 
void  for  uncertainty  because  the  land  is  accurately  surveyed 
and  the  exclusions  specify  the  quantity  of  acres  and  the  names 
of  each  of  the  owners  of  the  portions  excluded  (Madison's 
Heirs  v.  Owens,  Littels'  8el.  Cas.,  281).  Second,  if  the  patent 
were  void  for  uncertainty  the  appellant  would  have  no  right  to 
enter,  survey  or  carry  into  grant  any  part  of  appellee's  patent 
boundary  because  it  appears  from  the  record  that  the  entry 
and  survey  which  preceded  the  patent  were  duly  made,  and  the^ 
Commonwealth  having  received  payment  for  this  land,  and 
issued  a  patent  for  it  in  good  faith  once,  could  not  again  per- 
mit it  to  be  appropriated  under  chapter  109,  General  Statutes, 
even  if  the  title  had,  in  any  way,  become  again  vested  in  the 
Commonwealth.  (Set^tion  3,  chapter  109,  page  819,  General 
Statutes. ) 

Then  there  is  another  provision  of  the  last  sectioi\.and  chap- 
ter named  that  forbids  and  renders  absolutely  void  every  entry, 
every  survey,  and  every  patent  made  or  issued  under  that 
chapter,  so  far  as  the  entry,  survey  or  patent  embraces  lands 
previously  entered  or  surveyed  or  patented.  The  object  of  this 
provision  of  the  statute  is  to  discourage  the  nefarious  practice 
of  searching  out  defects  in  patents,  and  then  knowingly  enter- 
ing the  lands  which  had  been  honestly  entered  and  surveyed 
and  paid  for  by  the  patentee;  and  also  to  destroy  the  power  of 
junior  entries  or  surveys  or  patents,  to  cloud  the  entries  or 
surveys  or  patents  (either  or  all)  which  had  been  honestly  and 
legally  made  and  returned  as  required  by  law.  If  a  person  en- 
ters land  and  pays  for  it,  and  complies  with  the  statute  in 
having  the  entry  and  survey  made  in  the  time  fixed  by  law,  no 
other  person  has  any  right  either  to  enter,  survey  or  patent  the 
same  land;  and  whenever  the  Commonwealth  lawfully  patents 
the  land  once,  it  can  not  for  any  cause  patent  the  same  land 
again  as  vacant  or  unappropriated  land,  for  that  would  ))reed 
confusion  and  contention.  The  statute  says  so  in  these  words: 
'*No  land  shall  be  subject  to  appropriation  under  this  chapter 
(109)  *  *  *  which  has  been  once  patented,  and  the  title  of 
the  same  has  in  any  way  become  again  vested  in  the  Common- 
wealth." Either  of  the  facts  admitted  by  this  record,  to  wit, 
of  the  entry,  survey  or  patent  would  be  sufficient  <m  which  to 


Digitized  by  CjOOQ IC 


1 


110  YOST  V.  COMMONWEALTH. 

base  a  judgment  sustaining  tlie  caveat  filed  by  appellee*    Judg- 
ment affirmed. 

James  S.  Stewart  for  ap])ellant. 

J.  S.  VanWinkle  for  appellee. 


SUPERIOR  COURT. 

YOST  V.  COMMONWEALTH. 

(Filed  May  14,  1884.) 

1,  Indictment— SelUriK  liquor— An  indictment  which  charges  defendant 
with  seUin^  whisky  to  divers  persons  charges  many  different  offenses,  for 
each  sale  is  a  distinct  offense  and  should  be  set  out  in  a  separatee  paragraph. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  })y  Judge  Bowden. 

By  a  law  which  went  into  effect  March  0,  1882,  the  sale,  loan 
and  gift  of  spirituous,  malt  and  vinous  liquors  in  the  town  of 
Allensville,  in  Todd  county,  an*  prohibited. 

At  the  May  term,  1888,  of  the  Todd  Circuit  C(mrt  the  grand 
jury  returned  two  indictments  against  the  appellant,  numbered 
fMM  and  8()8.  Novem})er  28,  1888,  he  was  tried  under  that 
numbered  861  and  was  fined;  the  next  day  he  was  tried  under 
that  num)).ered  8(58  and  was  again  fined,  having  ])leaded  the 
conviction  on  the  previous  day  in  bar,  in  addition  to  the  plea 
of  not  guilty.  These  indictments  were  exact  counterparts, 
each  accusing  the  appellant  *'of  the  offense  of  unlawfully  sell- 
ing spirituous  liquors  by  retail  in  the  town  of  Allensville,  com- 
mitted as  follows,  to  wit:  ** The  said  Yost  heretofore,  to  wit,  on 

the day  of ,  A.  D.,  188 — ,  in  said  county  of  Todd,  did 

inilawfullv  sell  spirituous  liquors,  to  wit,  whisky  by  retail  to 
divers  persons  unknown  to  the  grand  jury,  in  the  town  of  Allens- 
ville.'' 

This  appeal  speks  a  reversal  of  the  second  judgment. 

If,  as  argued  for  the  Commonw^^alth,  the  indictment  charged 
only  one  sale  made  to  jonit  imrchasers  it  was  erroneous  to  in- 
struct the  jury  that  th(\v  could  rjonvict  on  the  proof  of  a  saJo 
made  to  Small  alon^,  sinc^'  the  sale  proved  could  not  have  been 
the  sal(j  allf'gpd.     Each  sah^  is  a  complete  offense,  imd  in  the 
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case  siippossod  the  defeiulaiit  would  liave  ))eeii  convicted  of  an 
offense  for  which  he  was  not  indicted. 

But  the  indictment  does  not  charge  a  sinji^lo  sale  made  to 
joint  purchasers.  It  charges  that  on  a  day  not  specified  the 
defendant  sold  whisky  to  divers  (i.  e.,  to  different)  persons, 
and  it,  ther(»fore,  imputes  as  many  offenses  as  may  he  compre- 
hended by  the  word  divers.  Separate  indictments  could  have 
been  preferred  for  each  of  thesp  offenses,  or  all  of  them  could 
have  been  charged  in  separate*  counts  in  the  same  indictment. 
In  either  case  a  judgment  of  C(mviction  or  acquittal  would  have 
protected  the  defendant  from  further  prosecution.  The  in- 
dictment would  have  charged  the  commission  of  a  distinct 
offense  in  the  one  case,  and  of  several  distinct  offenses  in  the 
other.  It  is  the  proper  function  of  an  indictment  to  allege  a 
single  offense  and  the  particular  acts  which  constitute  it,  with 
such  identifying  circumstances  as  will  enable  a  person  of  com- 
mon understanding  to  know  what  particular  offense  is  meant. 
But  the  matter  now  considered  is  hot  whether  the  sales  alleged 
are  sufficiently  identified  to  enable  the  defendant  to  prepare  for 
his  defense;  but  it  is  whether  several  different  acts,  consti- 
tuting as  many  different  offenses,  can  be  charged  in  an  indict- 
ment otherwise  than  in  separate  counts,  where})y  they  become 
separate  charges  of  separate  offenses  as  fully  as  if  set  out  in 
separate  indictments. 

It  could  not  be  claimed  that  under  such  an  indictment  a 
conviction  could  be  had  for  more  than  one  offense.  If  the  de- 
fendant were  to  plead  guilty  the  court  could  not  know  how 
many  sales  were  admitted  by  the  plea;  and  hence  could  not 
render  a  judgment  for  more  than  one  penalty,  though  the  very 
words  of  the  indictment  show  that  many  sales  had  been  made, 
and  many  penalties  had  been  incurred.  It  is  essential  to  a 
goml  indictment  that  its  allegations  shall  be  made  with  ''such 
degree  of  certainty  as  to  enable  the  court  to  pronounce  judg- 
ment on  conviction,  according  to  the  right  of  the  case."  It 
seems  clear  that  it  should  be  so  certain  as  to  enable  tlie  court 
to  pronounce  judgment  on  a  plea  of  guilty.  This  is  not  like  a 
case  in  which  a  single  offense  is  properly  laid,  with  a  general 
statement  that  the  defendant  did  similar  acts  on  divers  other 
days;  then  the  general  statement  may  })e  rejected  as  surplusage 
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and  leave  the  single  charge  goocl.  But  here  the  several  sales 
are  alleged  with  equal  force,  and  with  equal  vagueness;  no 
choice  can  be  made  among  them ;  one  is  as  good  as  another. 
A  confession  by  the  defendant  would  concede  everj^thing 
charged;  so  that  while  he  would  confess  many  offenses — indeed 
every  offense  which  could  have  been  proved  under  the  indict- 
ment— the  court  could  not  render  a  judgment  in  accordance 
with  the  confession,  nor  would  it  be  possible  to  tell  for  what 
particular  offense  the  judgment  should  be. 

Doubtless  if  the  grand  'jury  knew  the  name  of  the  purchaser 
they  should  allege  it;  ordinarily  where  several  things  must 
concur  to  constitute  an  offense  the  specification  of  these  acta 
will  go  far  towards  identifying  the  offense  charged ;  so  that  the 
mere  fact  that  the  name  of  a  third  person  is  not  given,  because 
not  known,  may  still  leave  the  offense  intended  sufficiently  dis- 
tinguished from  other  offenses. 

Nor  are  we  disposed  to  say  that  even  in  cases  like  the  pres- 
ent, when  the  single  act  of  sale  is  itself  the  offense,  there  can 
be  no  valid  indictment  unless  the  purchaser's  name  is  given, 
though  it  allege  that  the  grand  jury  do  not  unknow  his  name  or 
who  he  was.  In  such  case  it  may  be  a  sufficient  protection  to 
the  defendant  that  he  is  entitled  to  an  acquittal  if  it  appears 
that  the  purchaser  proved  at  the  trial  was  not  unknown  to  the 
grand  jury,  the  result  of  which  proof  would  be  that  tlie  act 
charged  was  not  the  act  proved.  Nor  do  we  now  undertake  to 
say  whether  this  proof  is  to  be  made  by  the  Commonwealth,  in 
order  to  identify  the  sale  charged,  or  by  the  defendant,  in  order 
to  show  it  is  not  the  same;  adjudged  cases  do  not  agree  in  re- 
gard to  this  matter. 

But  in  this  case  the  same  grand  jury  found  two  indictments 
against  Yost  at  the  same  term,  each  alleging  sales  to  different 
persons  unknown,  and  both  covering  exactly  the  same  period 
of  time.  The  witness,  Small,  who  proved  the  last  case,  was 
either  known  to  the  grand  jury  as  the  purchaser,  or  he  was  not 
so  known.  If  he  was  so  known,  then  the  sale  made  to  him  was 
made  to  a  person  known  to  the  grand  jury,  and  was  not  one  of 
the  sales  for  which  the  defendant  was  indicted;  and,  therefore, 
he  could  not  have  been  convicted  on  that  indictment  for  that 
sale.     If  he  was  unknown   to  the  grand  jury  as  a  purchaser. 
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and  had  been  produced  as  a  witness  on  the  first  trial,  his  evi- 
dence of  a  sale  made  to  himself  would  have  secured  a  convic- 
tion on  that  trial.  So  the  defendant  could  then  have  been 
convicted  for  any  other  sale  made  to  any  other  unknown  per- 
son which  the  Commonwealth  might  have  been  then  able  to 
prove.  An  indictment  which  permits  such  results  is  too 
general. 

An  indictment  should  charge  some  particular  offense,  and 
the  act  or  acts  which  constitute  it.  If  it  is  alleged  to  have 
heen  done  on  a  specified  day  the  prosecution  is  not  limited  to 
the  time  laid,  but  may  prove  the  act  charged  if  done  at  any 
time  within  the  period  prescribed  as  a  bar;  but  it  is  limited  to 
the  proof  of  the  act  charged.  The  indictment  in  this  case  does 
not  charge  any  particular  offense  or  any  'particular  sale,  but  is 
in  substance  a  drag  net,  prepared  to  catch  all  fish  coming  in  its 
way.  In  effect  it  is  rather  an  inquisition  after  all  possible 
offenses  than  a  prosecution  for  any  particular  offense. 

Our  conclusion  is  that  the  indictment  was  insufficient,  for 
the  reason  that  it  is  not  direct  or  certain  as  to  the  particular 
offense  intended,  its  indeterminate  allegation  being  that  the 
defendant  made  different  sales  to  different  persons;  but  that, 
if  the  indictment  were  sufficient,  the  former  conviction  was  a 
bar  to  a  prosecution  under  it,  if  Small  was  an  unknown  pur- 
chaser, and,  if  known,  that  there  was  no  evidence  whatever  of 
the  offense  alleged. 

The  judgment  is  reversed. 

W.  L.  Reeves  for  appellant. 

J.  M.  Porter  for  appellee. 


PENCE  V.  COMMONWEALTH. 

(Filed  July  18,  1884.) 

1.  What  is  necessary  to  constitute  one  a  wholesale  dealer  within  the  mean- 
ing of  the  local  option  law. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

The  appellant  was  indicted  and  convicted  for  selling  whisky 

September,  1884—2 
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in  civil  District  No.  1  in  Madison  county,  where  the  law,  popu- 
larly called  the  local  option  law,  was  in  force.  The  evidence 
was  that  he  was  a  distiller,  and  that  at  his  residence  he  sold  to 
Miller  five  gallons  of  whisky  of  his  own  manufacture,  at  one 
sale,  which  was  drawn  from  a  barrel,  put  in  a  jug  and  taken 
away;  there  was  also  evidence  that  he  was  a  wholesale  dealer 
in  whisky.     Miller  resided  in  the  civil  District  No.  1. 

The  court  gave  these  instructions  to  the  jury: 

**1.  If  they  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  in  this  county,  and  before  the  find- 
ing of  the  indictment,  and  in  the  town  of  Richmond,  sold  to 
\V.  H.  Miller  any  spirituous  liquor  in  September,  1882,  you 
should  find  him  guilty  and  fix  his  punishment  at  not  less  than 
$25  and  not  more  than  $100. 

*'2.  If  the  whisky  sold  to  Miller,  if  any  was  sold  to  him  by 
the  defendant,  was  as  much  as  five  gallons,  and  said  sale  was 
made  in  good  faith  by  defendant  as  a  wholesale  dealer,  you 
should  acquit  him,  provided  you  believe  that  the  liquor  sold  to 
Miller  was  sold  to  him  for  the  purpose  of  being  retailed  by 
him;  but,  if  sold  t^)  him  to  be  consumed  by  said  Miller,  you 
should  find  defendant  guilty." 

The  third  instruction  was  in  regard  to  reasonable  doubt,  and 
the  fourth  that  it  was  admitted  that  the  local  option  law  ap- 
plies in  Richmond. 

It  is  provided  by  section  7  of  the  **act  to  regulate  the  sale  of 
spirituous,  vinous  or  malt  liquors  in  this  Commonwealth," 
known  as  the  local  option  law,  that  its  provisions  '* shall  not 
apply  to  any  manufacturer  or  wholesale  dealer  who,  in  good 
faith  and  in  the  usual  course  of  trade,  sells  by  the  wholesale." 
By  section  8  of  article  2,  chapter  106  of  the  General  Statutes, 
as  amended  by  an  act  of  March  20,  1870,  a  distiller  has  the 
privilege  of  selling  at  his  residence  any  spirits  of  his  own  man- 
ufacture in  quantities  not  less  than  a  quart,  but  not  to  be 
drunk  on  the  ])remiKes. 

The  first  instruction  directed  a  convicticm  if  the  jury  believed 
that  the  defendant  sold  any  liquor  to  Miller  in  Richmond, 
though  he  may  have  sold  it  as  a  manufacturer  or  wholesale 
dealer  in  good  faith  and  at  wholc»sale,  unless  it  is  supposed 
that  the  court  meant  that  there  was  no  evidence  respecting 
these  matters  t(^  ))e  submitted  to  the  jury,  which  the  second 


Digitized  by  CjOOQ IC 


p^^^ 


PENCE  V.  COMMONWEALTH.  115 

iDstniction  indicates  was  not  intended,  inasmuch  as  it  directs 
an  acquittal  though  the  jury  found  the  sale  of  five  gallons,  if 
they  also  found  other  matters  specified.  Taken  by  itself  the 
first  instruction  seems  to  us  clearly  erroneous.  The  second  in- 
struction does  not  in  terms  purport  to  modify  it,  but  to  con- 
stitute a  separate  and  independent  direction,  though  in  conflict 
with  it.  Together  they  devolved  upon  the  jury  the  necessity 
of  determining  the  nature,  extent  and  conditions  of  this  con- 
flict Was  it  intended  that  the  jury  should  not  consider  the 
specified  matters  of  defense  unless  the  quantity  sold  was  as 
much  as  five  gallons,  and  that,  if  it  was  less,  the  sale  alone  de- 
manded conviction,  but  in  that  case  why  did  the  first  instruc- 
tion order  a  conviction  if  defendant  sold  '*any  spirituous 
liquors,"  without  stating  that  a  quantity  less  than  five  gallons 
was  meant?  But  on  what  authority  could  it  be  said  that  the 
defendant  had  no  right  as  a  manufacturer  or  wholesale  dealer 
to  sell  a  smaller  quantity  than  five  gallons?  Does  not  an  effort 
to  harmonize  the  two  instructions  require  this  proposition  as 
the  basis  of  instruction  No.  1?  Even  if  it  were  conceded  that 
the  second  instruction  is  to  be  taken  as  modifying  the  first,  and 
that  the  two  together  would  relieve  the  first  of  the  objection 
suggested,  we  are  of  the  opinion  that  the  proposition  as  modi- 
fied is  not  correct. 

1st.  It  assumes  as  matter  of  law  that  in  order  to  constitute  a 
wholesale  dealer  the  quantity  of  each  sale  must  be  not  less  than 
five  gallons.  There  is  no  such  statutory  prescription.  The 
provisions  of  the  act  of  Congress  which  arbitrarily  fixes  that 
quantity  as  the  minimum  of  wholesale  transactions  manifestly 
can  not  be  relied  on  as  a  part  of  the  local  option  law.  In  the 
absence  of  a  statute  giving  a  legal  definition  to  the  word  whole- 
sale, with  regard  to  a  particular  commodity,  it  is  a  question  of 
fact  whether,  according  to  the  usual  course  of  trade  in  that 
commodity,  a  given  transaction  is  to  be  regarded  as  a  whole- 
sale or  retail.  These  are  relative  terms.  Etymologicalh'  con- 
sidered, it  might  be  said  that  the  sale  of  a  thing  as  prepared 
and  put  up  by  the  manufacturer,  to  be  sold  as  put  up,  without 
subtraction,  is  a  wholesale  transaction,  but  if  only  a  i)art  of 
the  thing  is  sold,  if  there  is  (as  the  word  retail  implies)  a  cut- 
ting or  severing  of  the  thing  as  put  up,  the  sale  is  a  retail 
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transaction.  It  is,  however,  a  very  hazardous  rule  to  interpret- 
legislative  language  by  reference  to  the  obscure  etymology  of 
words.  In  its  active  life  business  loses  sight  of  philo logical 
proprieties.  It  divides  things  by  the  rule  of  utility,  and  seizes 
on  apt  words  to  designate  the  divisions.  But  even  if  the  mean- 
ings of  the  words  wholesale  and  retail  are  taken  from  the  dic- 
tionary, it  is  still  a  question  of  fact  as  to  the  minimum  quantity 
of  whisky,  or  of  any  other  fluid,  or  of  anything  made  entire,  a» 
nails,  pins  and  needles,  which  constitute  a  whole  package  a& 
originally  put  up.  With  respect  to  such  matters,  it  seems 
clear  that  the  condition  in  wMiich  the  wholesale  dealer  chooses^ 
for  safety  or  conveni(»nce,  to  keep  his  stock  is  unimportant^ 
A  dealer  in  grain  may  keep  a  hundred  thousand  bushels  in  an 
elevator;  a  dealer  in  liquors  may  keep  them  in  casks  of  im- 
mense capacity,  but  it  could  not  be  said  that  the  sale  of  50,000 
bushels  of  the  grain  out  of  one  elevator,..or  the  sale  of  1,000^ 
gallons  of  wine  out  of  one  cask  would,  therefore,  be  a  retail 
dealing.  What  constitutes  a  wholesale  dealer  in  a  given  com- 
modity, and  what  constitutes  a  wholesale  transaction,  if  made- 
by  a  wholesale  dealer,  are  questions  of  fact  to  be  proved  by^ 
evidence  and  found  by  the  jury.  It  is  *'the  usual  course  of 
trade"  which  determines  the  answer?.  It  may  be  that  only  a 
minimum  quantity  is  considered  in  deciding  whether  a  dealer 
is  wholesale  or  retail,  and  it  may  be  that  tht*  question  as  to  the- 
purpose  of  the  purchaser,  as  whether  buying  for  {wrsonal  use  or 
for  resale,  may  be  an  element.  But  we  do  not  think  it  can  be 
assumed  as  matter  of  law,  as  the  second  instruction  seems  ta 
assume,  that  the  sale  of  no  quantity,  however  great,  is  a  whole- 
sale transaction  unless  the  purchaser  buy  sas  a  dealer  to  resell, 
the  instruction  going  somewhat  further  by  requiring  that  the- 
purpose  of  the  purchase  sliould  be  to  sell  again  at  ret-ail. 

If  the  defeiulant  was  shown  to  be  a  numufacturer  of,  or 
wholesale  dealer  in,  whisky;  if  it  was  shown  that  he  sold  to 
Miller  five  gallons  of  whisky  made  by  himself  (it  being  impor- 
tant that  the  whisky  was  of  his  own  make  only  as  regards  hi» 
right  as  a  manufacturer  to  sell  and  not  with  reference  to  hi» 
right  as  a  w^holesalo  dealer);  and  if  it  was  shown  that  such 
sales  wer<^  recognized  by  dealers,  and  understood  by  the  trade> 
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Its  wholesale  transactions,  the  sale  made  by  the  defendant  was 
presumably  lawful,  and  he  should  have  been  acquitted  unless 
the  jury  found  that  the  sale  was  not  made  in  good  faith. 

The  purpose  of  the  local  option  law  is  to  exclude  the  local 
opportunity  of  getting  liquors  to  be  drunk.  Previous  and  gen- 
eral legislation  was  content  to  keep  those  disposed  to  dissipa- 
tion from  meeting  and  making  central  stations  of  vice  except 
at  licensed  places.  Penalties  were  imposed  only  when  the 
liquor  was  sold  to  be  drunk,  or  was  drunk  on  the  premises  when 
sold  or  on  adjacent  premises;  the  law  did  not  seek  to  preclude 
any  one  from  an  opportunity  to  buy  and  take  home.  While 
the  local  option  law  is  intended  to  render  it  difficult  to  get 
whi8k3'^  to  be  dnink  as  a  beverage,  and  thereby  to  prevent  its 
use,  while  in  furtherance  of  this  object  it  disallows  all  retail- 
ing, it  yet  permits  the  manufacturer  and  wholesale  dealer  to 
sell,  unquestioned  as  to  all  sales  made  in  the  usual  course  of 
trade,  and  in  good  faith;  yet  if  they  make  a  fraudulent  use  of 
this  right,  with  intent  to  frustrate  the  purposes  of  the  local 
option  law,  the  act,  which  would  otherwise  be  innocent,  be- 
comes guilty  by  reason  of  the  intent.  If  the  defendant  sold 
the  whisky  to  Miller,  intending  thereby  to  furnish  him  indi- 
rectly, under  the  guise  of  a  wholesale  transaction,  with  whisky 
to  be  consumed  by  him  in  drinking,  the  purpose  of  the  law  im- 
putes to  the  defendant  a  sale  of  whisky,  by  way  of  anticipation, 
by  the  drink.  He  is  not  permitted  to  sell  in  any  quantity  with 
an  intent  to  supply  the  very  facilities  for  private  dissipation 
which  it  is  the  object  of  the  local  option  law  to  suppress.  The 
law  treats  him  as  a  conspirator  against  the  local  peace. 

But  it  is  not  material  whether  Miller  was  or  was  not  a  retail 
dealer  unless  as  matter  of  fact  that  may  determine  whether 
the  sale  was  a  selling  })y  wholesale;  nor  is  it  important,  except 
in  the  same  limit,  whether  Miller  bought  to  resell  or  to  ** con- 
sume.'*  There  are  many  ways  of  consuming  whisky  besides 
drinking  it.  Miller  may  have  bought  the  whisky  ''to  be  con- 
sumed by  him"  in  a  manner  in  no  way  inconsistent  with  the 
policy  of  repressive  legislation. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial  and  for  further  proceedings. 

C.  F.  &  A.  R.  Burnam  for  appellant. 

C  H.  Brown  for  appellee. 
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SNOWDEN  V.  LEIGHT. 
(Filed  January  19,  1884.) 

1.  Landlord  and  tenant— Condition  precedent— Where  a  landlord  covenant- 
ing to  keep  the  tenant  in  quiet  possession  during  the  term,  another  there- 
upon guarantees  the  rent,  Held—The  covenant  is  a  condition  precedent  and 
in  a  f<liit  on  the  guaranty  its  performance  must  be  averred. 

2,  Consideration— All  written  promises  purport  a  consideration. 

S.  Guaranty— A  contract  of  guaranty  can  not  be  supported  by  a  considera- 
tion already  executed  between  the  princiiMil  and  creditor. 

4.  Landlord's  lien— The  guarantor  in  this  case  was  not  released  by  land- 
lord's failure  to  attach  property  which  the  tenant  was  selling  off  the 
premises. 

Appeal  from  Jefferson  Court  Common  Pleas. 

Opinion  of  the  court  by  Judge  Richards. 

The  appellee,  Mrs.  Leight,  leased  to  Mrs.  F.  T.  S.  Ayars  a 
house  and  lot  in  the  city  of  Louisville,  Ky.,  for  one  year,  and 
covenanted  in  writing  '*to  keep  the  tenant  in  quiet  possession 
of  the  premises  during  said  term."  In  consideration  thereof 
the  lessee  bound  herself  to  pay  as  rent  $125  on  the  15th  of  each 
month.  The  appellant  signed  the  following  obligation  endorsed 
on  the  back  of  the  lease : 

**In  consideration  of  the  time  given  for  the  payment  of  rents 
specified  in  the  within  lease,  I  bind  myself  as  the  security  of 
Fannie  T.  S.  Ayars  for  the  payment  of  the  same  to  the  extent 
of  three  hundred  and  seventy-five  ($875)  dollars  shoidd  th©" 
said  Ayars  fail  to  pay  the  same  at  maturity. 

'^Louisville,  Ky.,  September—,  1879." 

This  action  was  commenced  by  the  landlord  against  appel- 
lant Snowden,  alleging  that  he,  by  said  writing,  **did,  in  con- 
sideration of  the  extension  of  time  for  the  payment  of  rents  as 
specified  in  the  said  lease,  agree  and  bind  himself  as  surety  of 
Fannie  T.  S.  Ayars  to  guarantee  the  payment  of  said  rent  to 
the  extent  of  $875,  should  the  said  Ayars  fail  to  pay  the  rent 
as  specified  in  said  lease  at  maturity. "  For  a  breach  of  this, 
covenant  the  plaintiff  alleged  that  neither  the  tenant  nor  the 
guarantor  had  paid  the  rent  for  the  last  two  and  a  half  months 
of  the  tornu 

The  appellant's  imdertaking  was  to  guarantee,  not  simply 
the  payment  of  the  rent  for  the  first  three  months,  but  the 
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payment  to  the  extent  of  $875  of  the  arrears  for  any  portion  of 
the  term. 

But  the  agreemetit  to  pay  the  rent  was  only  in  consideration 
of  the  leasing,  coupled  with  the  landlord's  covenant  to  keep  - 
the  tenant  in  quiet  possession  during  the  term.  This  covenant 
being  a  condition  precedent,  the  plaintiff  should  have  alleged 
its  i^erformance.  Her  failure  to  do  so  rendered  her  petition 
defective,  and  the  demurrer  should  have  been  sustained. 

It  is  true  the  petition  statf^d  that  the  tenant  paid  the  rent 
up  to  the  Ist  day  of  July,  1880,  '*from  which  time  to-the  15th 
of  September,  1880,  she  used  and  occupied  plaintiif's  said 
house  as  plaintiff's  tenant  under. said  lease."  But  this  was  not 
an  averment  that  she  had  been  kept  in  '* quiet  possession"  of 
the  entire  premises. 

But  it  is  a  well  settled  rule  of  pleading  that  where  the  peti- 
tion omits  an  allegation  necessary  to  the  cause  of  action  the 
existence  of  this  omitted  fact  will  be  placed  in  issue  by  an  an- 
swer denying  it.  Conceding  that  the  above-mentioned  defect 
in  the  petition  was  cured  by  the  denials  in  the  answer,  still  the 
burden  of  proof  remained  precisely  where  it  would  have  been 
had  the  issue  been  regularly  formed.  The  plaintiff  must  prove 
that  the  tenant  was  kept  in  quiet  possession  just  as  if  this  con- 
dition precedent  had  been  alleged  in  the  petition  and  denied  in 
the  answer.  Nevertheless  the  court  ruled  that  the  burden  was 
on  the  defendant,  and,  without  the  quiet  possession  being  es- 
tablished, gave  a  peremptory  instruction  for  the  plaintiff. 

The  petition  alleged  that  appellant  executed  the  guara^iii^ty 
'*in  consideration  of  the  extension  of  time  for  the  payment  of 
the  rents  as  specified  in  the  said  lease."  This  is  consistent 
with  the  writing  upon  which  the  action  is  based.  The  lease 
does  not  state  that  the  time  for  the  payment  was  once  fixed 
and  then  extended,  but  it  does  show  upon  its  face  that  the 
monthly  payments  were  to  run  or  extend  through  the  entire 
term.  If  this  ** extension  of  time"  was  given  in  consideration 
of  the  guaranty  it  will  be  sufficient  to  support  the  cause  of 
action. 

But  the  api^llant  answered,  denying  that  he  had  executed  the 
writing  in  consideration  of  any  extension  of  time;  denied  that 
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there  liad  Vjeen  any  extension  of  time,  and  alleged  that  the 
lease  had  first  been  executed  and  that  "afterward, "  without 
any  consideration,  he  signed  the  guaranty. 

Contracts  to  be  valid  must  be  founded  upon  a  valid  consid- 
eration which,  at  the  common  law,  the  plaintiff  was  required 
both  to  allege  and  prove.  There  was  but  one  exception  to  this 
rule,  viz. :  Contracts  which  imported  a  consideration,  embracing 
sealed  instruments,  bills  of  exchange  and  negotiable  prom- 
issory notes.  But  by  statute  in  Kentucky  all  written  promises 
are  elevated  to  the  dignity  of  sealed  instnmients,  and  must, 
therefore,  be  held  to  purport  a  consideration,  and  the  burden 
is  on  the  party  attacking  it. 

It  is  a  well-settled  rule  that  ** where  the  consideration  be- 
tween the  principal  and  creditor  has  passed  and  become  executed 
before  the  contract  of  the  surety  or  guarantor  is  made,  and 
such  contract  was  no  part  of  the  inducement  to  the  creation  of 
the  original  debt,  sucli  consideration  is  not  sufficient  to  sustain 
such  contract"  (Brandt  on  Suretyship  and  Guaranty,  section 
9).  It  was,  therefore,  competent  for  the  defendant  in  this  case 
to  prove  that  before  he  signed  the  guaranty  sued  on  the  plain- 
tiff had  executed  the  lease  ui)on  the  terms  therein  specified,  and 
that  neither  his  guaranty  nor  the  promise  thereof  was  any 
part  of  the  inducement  for  the  extension  of  time  for  the  pay- 
ment of  the  rent.  It  is  expressly  ])rovided  by  statute  that  the 
consideration  of  any  writing  ** may  be  impeached  or  denied." 
(General  Statutes,  chapter  22,  section  8.) 

Before  the  tenant  left  the  premises  she  sold  at  public  auc- 
tion the  personal  property  upon  which  the  landlord  had  a  lien 
for  the  rent.  Appellant  claims  that  as  the  landlord  knew  that 
this  pr()])erty  was  being  sold,  and  as  its  value  was  greater  than 
the  amount  of  the  rent  in  arrear,  the  guarantor  is  released.  If 
the  creditor  has  a  lien  on  the  property  of  the  principal  for  the 
payment  of  the  debt,  and  by  any  act  of  his,  or  omission  to  act 
})y  him,  the;  property  is  diverted  from  that  purpose,  or  lost  as 
a  security,  the  surety  or  guarantor  is  pro  tanto  discharged. 
Thus,  where  a  principal  gave  his  creditor  a  chattel  mortgage  on 
property  sufficient  to  pay  the  debt,  which  tlie  creditor  failed  to 
record,  thereby  losing  his  lien,  the  surety  was  held  to  be  dis- 
charged.    Or  where  a  ])ledge  is  placed  in  the  hands  of  a  cred- 
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itor,  which  he  afterwards  returns  to  the  debtor,  who  sells  it  to 
an  innocent  third  party,  the  surety  is  released.  But  mere 
passiveness  by  the  creditor  in  not  instituting  proceedings 
^against  the  debtor  will  not^  in  the  absence  of  a  binding  stipu- 
lation in  the  contract  of  the  surety  or  guarantor,  rendering 
activity  necessary,  release  the  surety  or  guarantor.  **The  cases 
which  deny  the  necessity  for  diligence  as  against  the  principal, 
may  perhaps  be  reconciled  with  those  which  exact  it  as  to  the 
collateral  securities  for  the  debt,  by  the  difference  between  the 
remedies  which  the  creditor  holds  under  the  contract  against 
the  parties  and  those  which  he  derives  from  the  parties  against 
third  persons.  The  latter  are  regarded  as  trusts  requiring  dili- 
gence, while  the  former  are  held  by  the  creditor  exclusively  for 
his  own  benefit,  and  need  not  be  exercised  unless  he  thinks 
proper."  (2  White  v.  Tudor,  Lead.  Cas.  in  Eq.,  part  2,  page 
1902. ) 

The  lien  which  a  landlord  has  for  rent  is  given  him  by  stat- 
ute. He  holds  it,  not  as  a  trust  from  the  parties,  but  by  opera- 
tion of  law.  He  can  assert  this  lien  })y  proper  legal  proceedings 
or  not,  as  he  thinks  proper,  without  releasing  the  guarantor. 

In  the  case  at  bar  the  rent  was  not  due  wli^n  the  sale  was 
made  by  the  tenant.  The  landlord  could  have  sued  out  an  at- 
tachment and  levied  on  the  property  upon  which  the  lien 
existed,  but  she  was  not  bomul  so  to  do.  By  merely  neglecting 
to  take  this  step  she  has  not  lost  any  right  slij^  ])reviously  had 
against  the  appellant. 

Judgment  reversed  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

N.  T.  Crutchfield  for  appellant. 

Goodloe  &  Humphrey  for  appellees. 


YARBROUGH,  &c.  v.  COLLEY. 

(Filed  February  20,  1884.) 

1.  Assignment  for  crpdifcor's  benefit -Sureties— Where  there  lias  been  an 
assignment  for  the  benefit  of  creditors  a  claimant  against  the  estate  must 
first  obtain  judgment  and  return  of  "no  property,"  and  show  that  the  trus- 
tee under  the- assignment  has  wasted  the  assets  before  he  cftn  maintitin  any 
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action  against  the  sureties  on  the  trustee's  bond.    (8.)  A  claimant  may  sue 
the  trustee  to  settle  the  estate  as  soon  as  he  qualifies. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Reid. 

In  the  case  of  sureties  on  executors'  and  administrators^ 
bonds  creditors  can  not,  in  the  first  instance,  sue  the  sureties 
on  the  original  demand  against  the  decedent.  In  Clark  v. 
Commonwealtli,  for  Nendley,  5  Monroe,  104,  it  was  held  that 
the  creditor  must  first  obtain  judgment  against  the  personal 
representative  to  be  made  of  assets;  then,  on  nulla  bona  re- 
turned, bring  a  second  suit  to  convict  him  of  a  devastavit  be- 
fore the  sureties  could  be  sued  on  their  bond. 

In  Hobbs  v.  Middleton,  IJ.  J.  Marshall,  176,  it  was  held  that 
aft^r  a  judgment  had  been  obtained  against  an  executor  or  ad- 
ministrator in  his  representative  capacity,  and  execution  has 
been  returned  thereon  unsatisfied,  he  and  his  sureties  on  his 
official  bond  may  be  sued  at  once,  without  a  separate  suit  being 
first  prosecuted  against  him  alone,  and  that  all  will  be  liable 
if  a  devastavit  on  his  part  is  proved  by  any  evidence  satisf^- 
torily  showing  the  fact.  It  is  tnie  such  judgment  never  did 
bind  or  conclude  any  one  but  the  fiduciary  suffering  it,  as  to 
assets,  and  the  sureties  were  left  free  to  plead  the  facts  whether 
he  had  received  assets  or  not,  and  now  under  section  81,  chap- 
ter 89,  General  Statutes,  the  fiduciary  stands  in  the  same  atti- 
tude as  the  sureties. 

As  an  executor  or  administrator  can  not  be  charged  de  bonis 
propriis  until  a  suit  has  been  brought  against  him  in  order  to 
establish  the  demand  and  ascertain  the  disposition  of  the  as- 
sets, and  as  the  bond  is  only  intended  as  an  ultimate  security 
against  a  devastavit,  the  devastavit  ought  to  be  established  be- 
fore any  action  can  accrue  upon  it,  it  seems,  from  analogy  of 
reasoning,  that  no  action  should  be  allowed  on  the  bond  of  the 
trustee  in  cases  of  voluntary  assignments  against  the  sureties 
until  the  creditor  has  first  established  his  claim  against  the 
trustee  and  shown  his  right  to  the  trust  fund.  The  covenants 
(»f  the  bond  executed  to  the  grantor  as  required  by  the  statute 
are  that  the  trustee  will  faithfully,  in  proper  time,  discharge 
all  the  duties  imposed  upon  him  by  the  conveyance  or  the  laws 
of  the  land.     These  duties  are  to  reduce  the  trust  property  and 
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pay  it  to  the  creditors  according  to  the  priority  of  their  de- 
mands, and  any  creditor  can  compel  their  performance  and  have 
the  trust  administered  and  ascertain  to  what  part  of  the  trust 
fund  he  is  entitled.  When  this  is  ascertained,  and  not  before, 
a  prima  facie  liability,  as  against  the  sureties  at  least,  is  estab- 
lished, and  they  may  be  sued  on  the  bond.  Their  liability  is>. 
measured  by  the  interest  the  creditor  has  in  the  assets  of  the 
assigning  debtor,  and  this  is  the  measure  of  damages  for  a 
breach  of  the  bond.  If  the  estate  proves  insolvent,  paying 
only  a  certain  per  cent,  upon  its  settlement,  the  sureties,  in 
case  of  the  default  of  the  trustee,  could  only  be  held  for  that 
portion  of  the  assets  that  the  creditor  would  be  entitled  to  un- 
der distribution.  Such  is  the  legal  effect  of  the  undertaking 
of  the  sureties  and  their  liability  ought  not  to  be  enlarged.  If 
the  trustee  fails  to  wind  up  the  trust  the  statute  allows  any 
creditor  to  institute  an  action  in  equity  for  its  settlement,  and 
he  may  do  this  as  soon  as  the  trustee  qualifies.  He  can  thus 
find  out  what  is  coming  to  him  on  his  individual  demand,  and 
if  he  fails  to  realize  it  out  of  the  trust  property  he  can  fall 
back  upon  the  bond.  Until  he  shows  himself  a  creditor;  that 
the  assignor  had  assets ;  that  the  trustee  received  them ;  that 
there  was  enough  to  discharge  his  demand  or  so  much  thereof, 
after  paying  debts  of  a  higher  dignity ;  that  the  trustee  had 
waited  them;  there  is  no  injury  done  him  and  no  breach  of  the 
sureties'  covenant,  which  is  designed  to  ultimately  secure  the 
assets  to  the  satisfaction  of  the  creditors.  The  wisdom  of 
these  principles  is  clearly  illustrated  by  the  facts  of  the  pres- 
ent  case,  where  the  creditor  waited  nearly  seven  years  before 
he  even  sued  on  the  bond — where  it  is  pretty  evident  some 
arrangement  was  made  by  which  the  assignor  retained  the 
property  and  undertook  to  settle  with  his  creditors,  appellee 
among  them,  who  received  from  the  debtor  a  part  of  his  claim 
and  had  transactions  with  him  resulting  in  payments  on  his 
demand — where  the  trustee  handled  none  of  the  trust  fundj?^ 
and  paid  no  debts.  Such  dealings  might  tend  to  delude  the 
sureties  and  hazard  their  rights;  but  whatever  might  have  been 
the  arrangement  between  the  assignor  and  trustee,  if  the  cred- 
itor did  not  agree  to  it,  his  remedy  to  ascertain  what  was  his 
out  of  the  trust  assets    was  complete,  and  until  this  is  done 
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and  a  default  fastened  on  the  trustee  the  creditor  alleging 
Assets  and  even  a  waste  of  them,  can  not  maintain  an  original 
action  against  the  trustee  and  his  sureties  on  the  bond. 

Judgment  reversed  and  cause  remanded,  with  dirf?i?%i(jns  to 
dismiss  the  petition.  ^ 

Jno.  A.  Mayes,  Boones  &  Stanfield  and  E.  W.  Hines  for  ap- 
pellants. 

Robinson,  Robbins  &  Moorman  for  appellees. 


MOORE  V.  SETTLE. 
(Filed  May  2,  1888.) 

1.  Gaming— Married  woman— The  wife  has  no  riprht  to  sue  to  recover  from 
the  winner  money  lost  by  her  husbamd  at  cards,  although  a  statute  author- 
izes any  person  to  bring  such  action. 

Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bowden. 

I  do  not  think  the  a])pellep's  action  can  be  maintained,  first, 
because,  being  a  wife,  she  can  not  sue  alone;  second,  because  she 
has  no  interest  in  the  subject-matter.  These  two  matters  will 
be  discussed  togetlier. 

"In  actions  })etween  husliand  and  wife;  in  actions  ccmcerning 
her  separate  property;  and  in  actions  concerning  her  general 
property  in  which  he  refuses  to  unite,  she  may  sue  or  be  sued 
alone.  In  all  other  actions  by  or  against  a  wife  she  and  her 
husband  must  join  or  t)e  joined  as  plaintiffs  or  defendants."" 
(Civil  Code,  section  84.) 

These  are  rules  of  procedure  whereby  a  wife  may  enforce  an 
existing  right ;  they  do  not  prescribe  a  method  whereby  the 
right  may  b(*  created.  They  imply  a  primary  right  in  the  wife 
before  an  action  is  commenced,  and  merely  ])resent  the  means 
by  which  a  remedy  may  be  procured. 

The  appellee  had  no  primary  right  to  the  penalty  before  .sho 
began  her  action.  It  was  the  act  of  suing  by  which  she  ac- 
quired the  right  (Fox  v.  Estell,  7  Monroe,  558).  This  is  ob- 
vious on  the  fac(^  of  the  statute.  It,  therefore,  seems  that  as  the 
right  to  sue  in  her  own  name  depends  on  her  previously  having 
a  primary  right  to  be  protected,  it  can  not  be  maintained  in 
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this  case,  where,  before  her  action  was  begun,  she  had  no  right 
whatever;  the  right  to  the  penalty  being  the  product  and  result 
of  the  act  of  suing.  There  is  a  plain  difference  between  the 
right  of  any  one  to  sue,  and  the  right  to  the  penalty  which 
legally  results  from  the  exercise  of  the  right  to  sue.  The  for- 
mer gives  no  interest  whatever;  the  latter  does,  entitling  him 
who  sues  to  recover  the  penalty.  As  a  wife's  right  to  sue  in 
her  own  name  is  exceptional,  and  is  predicated  on  an  interest 
existing  when  she  sues,  whether  her  action  concerns  her  sep- 
arate estat-e  or  her  general  property,  it  seems  that  when,  as  in 
this  case,  she  has  no  interest  b(?fore  the  action  is  commenced 
she  can  not  sue  alone  })y  virtue  of  the  provisions  of  the  Code, 
and  by  the  act  of  suing  create  the  interest. 

But,  independent  of  this  general  objection,  which  goes  to  all 
of  the  cases  in  which  she  is  allowed  to  sue  alone,  there  is  a  par- 
ticular objection  with  reference  to  each  separate  case. 

1st.  Her  action  is  not  against  her  husband,  either  in  form  or 
effect.  She  has  no  right  against  him,  nor  does  she  seek  any 
remedy  against  him.  He  has  no  right  or  interest  in  the  sub- 
ject-matter; he  can  not  recover  the  penalty,  nor  can  he  even 
prevent  any  one  from  suing  to  recover  it,  except  by  suing 
himself.  Tru«s  he  is  j)recluded  by  her  recovery ;  but  if  she  can 
sue  alone,  she  stands  as  **any  other  person"  would,  and  it  is 
t^)o  plain  for  discussion  that  her  husband  would  not  be  a  neces- 
sary or  even  a  proper  party  to  an  action  by  a  stranger  to  re- 
cover the  penalty.  Though  precluded,  it  is  not  by  force  of  the 
judgment  operating  on  and  adjudicating  her  right,  actual  or 
potential,  in  the  subject-matter,  for  he  has  none;  but  he  is 
precluded  from  asserting  a  right  entirely  different — the  right 
to  recover  her  lost  monT^y — and  he  is  precluded,  not  by  the 
t^rms  of  any  judgment  that  may  be  rendered,  but  by  the  terms 
of  limitation  in  the  statute,  which  provides  that  while  he  may 
have  five  years  within  which  to  sue  for  her  lost  money,  yet  if 
any  one  after  six  months  sues  for  the  penalty,  he  can  not  there- 
after sue.  Her  right  to  recover  the  money  is  for  six  months 
exclusive;  after  that  it  is  conditional,  and  is  barred  by  the  act 
of  a  third  person  in  beginning  an  action  in  good  faith  to  re- 
cover the  penalty.  The  moment  the  penal  action  is  begun  the 
plaintiff  in  that  action  acquires  a  right  to  the  penalty,  and  in 
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that  moment  the  loser's  right  to  recover  his  loss  is  ended.  It 
is  not  the  decision  of  a  court  that  puts  an  end  to  it;  the  plain- 
tiff in  the  penal  action  by  his  own  act  of  suing  does  it.  It 
were  mere  nonsense  to  make  him  a  defendant  in  order  to  notify 
him  of  the  nonexistence  of  his  right;  that  it  had  been  super- 
seded and  destroyed  by  the  action  then  begun,  in  which  he  had 
no  interest.  The  loser's  right  and  that  of  the  plaintiff  to  re- 
cover the  penalty  can  not  co-exist;  they  are  not  adverse,  but 
are  successive. 

2d.  Nor  is  it  an  action  concerning  her  separate  estate.  Such 
estate  can  arise  only  by  force  of  the  determining  will  of  some 
one  other  than  the  wife,  or  by  reason  of  some  prior  equity  in 
her,  such  as  that  of  settlement,  or  by  express  statutory  provi- 
sion. It  is  in  derogation  of  marital  rights,  and  is  upheld  to 
the  exclusion  of  those  rights  by  reason  of  the  intention  of  some 
one  other  than  the  wife  that  it  shall  be  so,  or  by  reason  of  the 
natural  right  to  be  provided  for  out  of  her  own  general  prop- 
erty in  proper  cases.  The  wife  can  not  create  it  for  herself  by 
her  mere  will  and  election  that  it  shall  be  her  separate  estate. 
As  wife  she  is  under  the  law  of  the  marital  relation,  and  she 
has  no  more  power  to  suspend  or  displace  that  law  as  it  affects 
property  than  she  has  to  emancipate  herself  from  its  personal 
control.  If  it  were  conceded  that  the  mere  rules  of  pleading 
would  allow  her  to  acquire  presonal  property  by  prosecuting  an 
action  to  recover  a  penalty,  the  judgment,  when  rendered, 
would  be  subject  to  his  control,  and  the  money,  when  gotten, 
would  belong  to  him  ;  there  is  no  statute  which  withdraws  from 
the  marital  law  money  so  gotten;  she  can  not  by  her  own  will 
change  that  law  which  gives  it  to  he^r  husband  when  reduced  to 
his  possession,  and  gives  him  the  right  to  reduce  it. 

It  seems  plain  that  the  statute  making  the  wife's  earnings 
her  separate  property  does  not  embrace  money  received  by  her 
in  any  other  capacity  than  that  of  one  employed  to  labor.  It 
provides  that  *'the  waives  and  compensation  of  married  women 
for  service  and  labor  done  and  performed  by  them  shall  he  free 
from  the  debts  and  control  of  the  husband,  and  their  employ- 
ers are  aUowed  to  pay  sucli  wages  and  compensation  directly  to 
such  married  women,  and  ])ayment  to  them  shall  ))e  a  full  ac- 
quittance and  discharge  of  the  employer."  This  statute  has  a 
purpose  much  too  limited  to  include  a  penalty.     Its  purpose  is 
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indicated  by  sucli  iinmiatakable  words  as  employer,  wager,  ser- 
vice and  labor,  pay,  acquittance.  Nor  can  she  acquire  a  sep- 
arate estate,  that  is  to  say,  a  separate  right  to  recover  the 
penalty  by  reason  of  the  husband's  consent.  He  has  no  right 
to  the  penalty;  he  can  not  stie  f or  it;  and  no  action  can  be 
prosecuted  to  recover  it  which  can  be  maintained  only  by  rea- 
son of  his  consent.  That  would  subvert  the  statute.  Besides, 
if  the  right  to  recover  the  penalty  could  become  lier  separate 
estate  by  force  of  his  consent,  it  would  be  necessary  to  allege 
his  consent,  and  he  would  then  be  a  necessary  party  to  answer 
to  that  allegation.  In  that  case  she  would  not  ])e  the  "any 
other  i^erson"  who  may  under  the  statute  sue  at  his  own  will. 
It  seems  clear  that  by  *'any  other  person'*  was  meant  one  who 
could  by  his  own  will,  by  his  own  personal  act  of  suing,  pre- 
clude the  loser  against  his  will ;  one  who  has  the  legal  right  to 
sue  to  recover  a  legal  penalty;  one  who  is  luider  no  disability 
forbidding  him  from  doing  the  act  necessary  to  be  done  in 
order  to  acquire  a  right  to  the  penalty,  such  as  coverture  or 
being  an  alien  enemy. 

The  capacity  of  a  wife  to  sue  alone  is  the  result  of  the  exist- 
ence of  separate  estate.  When  a  title  is  vested  in  her,  and  the 
-conditions  are  such  that  it  is  withdrawn  from  the  operation  of 
the  law  which  gives  it  to  her  husband,  the  law  emancipates  her 
from  legal  i>er8onal  disabilities  with  regard  to  that  interest  so 
that  she  may  be  free  to  deal  with  her  own.  It  does  not  first 
emancipate  her  in  order  that  she  may,  being  free  as  an  unmar- 
ried woman,  acquire  a  separate  estate  by  force  of  her  own  will. 
Were  this  so,  it  would  have  only  been  necessary  she  should 
have  elected  to  be  free  from  the  i)ersonal  disabilities  of  mar- 
riage, and  then  she  would  have  secured  a  personal  status 
enabling  her  to  get,  hold  and  convey  without  let  or  hindrance; 
she  would  thus  have  changed  the  law  of  marital  rights  at 
pleasure. 

I  do  not  believe  that  personal  election  is  recognized  liy  our 
law  as  one  of  the  methods  whereby  a  wife  can  secure  a  separate 
estate. 

It  seems  to  me  it  is  an  assumption  to  say  she  may  sue  be- 
cause the  act  of  suit  is  an  initial  step  respecting  her  separate 
estate,  for  the  question  to  be  decided  is  whether  she  has  the 
legal  power  to  take  that  step.     If  she  has  not,  then  she  has  no 
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power  to  acquire  a  separate  estate  in  that  wa}',  even  if  it  were 
conceded  that  she  may,  by  force  of  her  personal  election,  create 
such  estate  by  an  act  which  she  can  perform.  She  may  arrest 
a  fugitive,  if  strong  and  wary  enough,  but  I  deny  that  the  re- 
ward becomes  her  separate  estate  merely  because  she  did  the 
act.  In  order  to  decide  that  she  can  acquire  a  separate,  estate 
in  the  penalty  it  is  necessary  to  decide  fjrst  that  she  can  legally 
do  the  act  by  which  it  can  alone  be  created;  but,  in  order  to 
decide  that  she  can  do  that  act,  it  is  necessary  to  decide  first 
that  it  is  a  separate  estate.  It  seems  to  me  this  argument  goes 
'round  the  circle. 

8d.  Nor  can  her  right  rest  on  the  husband's  refusal  to  join  in 
an  action  respecting  her  general  estate — not  merely  because  of 
the  general  objection  heretofore  made,  that  she  has  no  interest 
till  the  suit  is  actually  begun — ^but  for  the  particular  reason 
that  while  a  husband  is  under  obligation  to  unite  with  her  in* 
protecting  and  recovering  her  interests,  he  is  under  no  oViliga- 
tion  whatever  to  unite  with  her  in  any  money-making  scheme^ 
whether  by  the  usual  methods,  or  by  the  more  unusual  one  of 
suing  to  recover  a  penalty,  and,  therefore,  he  is  not  to  be 
treated  by  the  courts  as  a  recusant  because  he  declines  to  risk 
his  money,  in  lawyer's  fees  and  costs,  upon  the  issue  of  such 
an  enterprise.  This  would  apply  to  the  wife  of  any  man, 
whether  he  was  the  loser  or  not.  If  it  is  the  h)ser'8  wife,  it  is 
very  difficult  to  see  that  the  husband  is  in  default  in  refusing 
to  join  in  an  action  which,  if  it  can  be  maintained  at  all,  de- 
stroys his  right  to  recover  his  lost  money.  Will  a  court  say 
he  was  not  doing  his  duty  as  husband  in  refusing  to  give  up  his 
])er8onal  right  in  order  to  enable  her  to  recover  the  penalty? 
On  the  contrary,  will  it  not  deny  the  wife's  right  to  maintain 
an  action  by  which,  in  order  that  she  may  acquire  a  right,  she 
necessarily  precludes  an  existing  right  in  her  husband?  Will 
it  impute  to  the  legislature  the  intention  of  placing  it  in  the 
power  of  the  wife  to  subserve  her  interest  by  destroying  his? 
But  she  can't  sue  alone  because  he  refuses  t<3  join,  if  they  could 
not  prosecute  a  joint  action  in  her  right;  if  they  should  sue, 
the  petition  that  would  show  her  right  to  recover  the  penalty 
would  show  his  right  to  recover  the  lost  money;  in  the  event 
they  ])ray  that  the  penalty  ])e  recovered  by  them  in  right  of 
the  wife  as  her  general   property,  the  prayer  should  be  denied 
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because  the  legal  effect  of  granting  it  would  be  to  permit  the 
husband  to  recover  the  penalt}^  itself,  which  he  has  no  right  to 
recover,  for,  from  the  moment  the  judgment  is  rendered  in 
favor  of  husband  and  wife,  it  is  subject  to  his  control. 

If  a  married  woman  may  sue  for  the  penalty  becauH(3  she  is 
**a  person,"  there  is  no  reason  why  the  wife  of  the  winner 
might  not  sue  him.  That  action  would  be  in  form  and  in  sub- 
stance against  her  husband.  It  would  s(»ek  a  iudgment  for 
money  which  he  would  have  to  pay.  It  would  come  within  the 
very  letter  of  the  Code.  The  legislature  might  provide  that 
the  loser's  wife  could  sue  for  the  ])enalty,  without  permitting 
a  reHult  so  deplorable  as  the  right  of  the  winner's  wife  to  secure 
by  her  action  all  the  money  her  husband  could  win;  a  result 
that  would  practically  repeal  the  statute  because,  being  in 
effect  her  husband's  partner,  she  would  be  in  a  far  l)etter  posi- 
ticm  to  know  when  to  sue  than  would  any  of  the  loser's  credit- 
ors, and  our  knowledge  of  men  justifies  the  assertion  that  she 
would  in  ninety-nine  cases  out  of  a  hundred  be  easily  ahead  of 
the  loser.  It  must  be  rem(?mbered  that  this  statute,  though 
embracing  all  winners,  is  aimed  specially  at  the  professional 
gambler.  It  is  no  answer  to  this  criticism  that  the  person  who 
sues  must  sue  in  good  faith.  That  means  only  that  the  plain- 
tiff must  be  prosecuting  the  action  with  the  intention  of  mak- 
ing the  defendant  pay,  and  not  with  the  intent  to  enable  him 
to  escape  suit.  If  his  wife  can  sue,  it  would  not  affect  her 
right  if  it  were  shown  that  the  defendant  was  willing  for  her 
to  recover,  or  even  desired  she  should.  The  defendant's  stat(^ 
of  mind  can  not  defeat  the  plaintiff''s  cause  of  action.  Nothing 
would  defeat  her  but  evidence  that  she  was  suing  for  his  bene- 
fit; if  it  did  not  a])pear  that  she  did  not  intend  to  make  him 
pay,  or  that  she  sued  with  the  intent  to  give  him  })ack  the 
money,  she  would  succeed.  Yet,  while  her  separate  estate  is 
not  his,  it  is  his  living.  If  it  is  supposed  that  since  he,  as  hus- 
band, would  succeed  to  her  separate  personal  estate*  <m  hand  at 
her  death,  that  possibility  would  itself  preclude  his  wife  from 
recovery,  for  very  much  stronger  reasons  would  it  preclude  the 
wife  of  the  loser;  for  he*  certainly  could  not  be  permitted  to 
September,  1884—3 
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gain  any  interest  in  a  penalty  in  this  indirect  way  which  he 
could  not  gain  by  his  own  suit;  so  far  from  repressing  gaming, 
it  would  make  losing  money  far  more  profitable  than  winning  it. 

These  practical  considerations  seem  to  me  not  without 
weight.  While  they  do  not  induce  the  construction  which  I 
have  given  the  statute,  they  tend  to  make  me  satisfied  with  it. 
If  we  had  a  statute,  such  as  there  is  in  Massachusetts,  confer- 
ring express  power  on  a  married  woman  to  prosecute  in  her  own 
name,  for  her  own  use,  any  action  in  tort,  and  also  another 
statute,  as  there  is  there,  that  a  penalty  should  be  re(!overed  by 
an  action  in  tort,  I  shouKl  still  hesitate  to  say  tliat  even  such 
explicit  legislation  contemphited  conferring  on  a  wife  the  right 
to  sue  for  a  penalty,  when  her  act  of  suing  extinguished  a  right, 
vested  in  her  husband,  to  recover  his  losses — my  doubt  would 
not  arise  on  a  cpiestion  of  pleading,  but  on  nuitters  involving 
the  peculiar  relation  of  hus])and  and  wife,  th(^  luirmony  of 
which  the  entire  history  of  our  law  shows  it  has  been  its  chief 
care  to  ])reserv(».  But  W(^  hiive  no  such  statutes,  and,  therefore, 
the  Massacliusetts  d(»cisions  can  not,  in  my  opinion,  have  any 
value  in  dc^termining  the  qm^stion  here. 

I  think  the  statute  m(»ant  that  any  other  person  capable  of 
suing  might  sue.  It  is  not  a  cod(^  of  pleading.  It  means  to 
refer  that  matt^M*  to  the  statutes  of  i)leading.  An  alien  enemy 
is  a  person,  but  h(^  could  not  sue;  an  infant  is  a  person,  Imt  he 
c(nild  not  sue  otherwise  than  ])V  a  guardian  or  next  friend,  nor 
could  a  lunatic,  otherwise  than  by  his  committee. 

My  o])inion  is  that  th(*  judgment  should  be  revers(»d. 

Warren  Montfort  for  a])ppll:uit. 

O.  13.  Hallam  for  ap])ellee. 

Note. — Tln'  foregoing  dissent ing  opinion  ))v  Presiding  Jiulge 
Bowd(?n  of  the  Su])erior  Court  was  not  riMidy  for  publication  at 
the  time  the  oi)inion  of  the  majority  of  the  court  was  published 
(4  Ky.  Law  Rep.,  972),  and  when  })rf»])ared  was  held  up  await- 
ing the  opinion  of  the  Court  of  Appeals  in  the  same  case,  but 
was  omitt<Ml  by  mistake*  from  the  last  number  of  the  K(»porter. 
For  opinion  of  Court  of  Appeals  nee  0  Ky.  Law  Rep.,  5S. — Ed. 
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COMMONWEALTH  v.  MESSMORE. 

(Filed  April  30,  1884.) 

1.  Judgment  in  a  misdenoeanor  case  may  be  reversed  on  appeal  by  the 
Commonwealth,  notwithstanding  the  act  which  provides  that  such  appeals 
are  reversible  for  errors  of  law  prejudicial  to  defendant. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  b}'  Judge  Bowden. 

On  the  Commonwealth's  apical  from  a  judgment  in  favor  of 
Messmore  on  an  indictment  for  obritructing  a  i)ul)lic  highway 
this  court,  reversed  the  judgment  and  directed  a  new  trial. 
Mess^more  now  moves  the  court  to  correct  the  opinion  and  man- 
<late  *'so  far  as  the  same  direct  a  new  trial  to  b(»  granted  by  the 
Hickman  Circuit  C(mrt  for  the  following  reasons: 

*.* Because  no  new  trial  can  lawfully  he  granted  the  Common- 
wealth in  any  case. 

**0n  an  appeal  from  a  judgment  of  not  guilty  no  new  trial 
can  be  awarded.  Section  858  of  the  Criminal  Code  was  repealed 
by  the  act  of  March  4,  1880. " 

Article  1,  chapter  1,  title  9  of  the  Criminal  Code  relates  to 
felony  cases:  article  2  to  misdemeanor  cases. 

As  to  felonies:    Section  884  confers  appellate  jurisdiction, 
limited  by  section  881),  providing  that  there  shall  be  no  reversal 
of  a  judgment  for  the  defendant  if  it  would  bar  a  further  prose- 
cution;   by  section  887,    providing  that  in    such  cases,  where 
there  can  be  no  reversal,  the  appellate  court  nuiy,  on  the  Com- 
mrmwealth's  apjieal,  declare  the  law  for  future  castas,  and  by 
section  840,  providing  that  on  the  defendant's  appeal,  where 
there  may  be  a  revc^rsal,  the  court,  shall  reverse  for  errors  of 
Jaw  prejudicial  to  the  defendant.    This  last  section  was  amended 
March  4,  1880,  so  as  to  read  ''the  judgment  shall  ))e  reversed 
for  any  error  of  law  ap])euring  on   the  record  wlien,  u])on  con- 
sideration of  the  whole  n^cord,  the  court   is  satisfied  that  the 
substantial     rights    of    tlie   defendant    have    l)een    prejudiced 
thereby."     There  could  b(^  no  reversal  on  the  Commonwealth's 
appeal,  and,  therefore,   section  840,  in   l)oth    its   original    and 
amended  form,  propcu'ly  speaks  of  the  rights  of  the  ''defend- 
ant." 

As   to  misdemeanors:  Section  847  confers  api^'llate  jurisdic- 
tion, limited  by  section  85:2,  prohibiting  a  rev(»rsal  if  th(»  pun- 
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ishment  might  be  by  impriflonment,  and  by  section  35S 
restricting  the  court  to  errors  of  law  prejudicial  to  the  appel- 
lant, whether  the  appeal  is  hj  the  Commonwealth  or  by  the 
defendant.  Subject  to  these  limitations,  section  347  conferred 
on  the  court  jurisdiction  to  aflBrm  or  reverse  on  the  appeal  of 
either  party.  By  a  separate  act  of  March  4,  1880,  section  85B 
was  amended  by  the  same  language  as  that  used  in  amending 
section  340.  As  this  section  as  amended  provides  that  the  judg- 
ment shall  be  reversed  for  errors  of  law  prejudicial  to  the^ 
defendant,  it  is  inferred  there  can  be  no  reversal  on  the  Com- 
monwealth's appeal,  since  the  errors  of  which  it  would  com- 
plain could  not  have  been  prejudicial  to  the  defendant. 

Unless  specially  authorized  by  statute  a  court  has  no  juris- 
diction to  declare  the  law  in  any  case  w- hich  it  has  not  jurisdic- 
tion to  decide.  Its  utterances  are  law  only  in  cases  where  the 
matter  to  be  decided  requires  them,  and  they  are  law  because 
they  are  required.  All  else  the  court  may  say  is  mere  dictum. 
Section  347  confers  this  peculiar  ])ower  on  the  Court  of  Ap- 
peals in  felony  cases;  but  no  such  power. is  given  by  any  stat- 
ute in  misdemeanor  cases.  If,  therefore,  the  amendment  has 
the  effect  suggested,  this  court  has  no  longer  any  jursidiction 
whatever  on  the  Commonwealth's  appeal,  and  the  amendment, 
instead  of  being,  as  it  purports,  a  mere  modification  of  section 
353,  has  the  same  effect  as  if  it  had  declared  that  it  repealed 
all  of  section  347  so  far  as  it  conferred  jurisdiction  on  the  Com- 
monwealth's  appeal;  all  of  section  350,  directing  how  its  ap- 
peal should  be  taken,  and  all  of  section  354  in  regard  to  fees 
when  there  should  be  a  reversal  on  its  appeal.  Purporting 
merely  to  limit  a  jurisdictioiT  theretofore  conferred,  it  \v(mld 
be  so  extended  as  to  destroy  the  jurisdiction  itself. 

It  is  ol)vious  that  the  amendment  to  section  340  is  beneficial 
to  the  Commonwealth,  and  is  an  added  restricticm  u|X)n  the 
right  to  reverse  on  the  defendant's  appeHl.  In  order  to  a  re- 
versal it  requires  that  the  error  of  law  shall  not  be  merely  po- 
tentially prejudicial,  as  might  be  suggested  by  the  simple  fact 
that  the  defendant  was  tried  under  the  influence  of  an  illegal 
rule,  but  that  it  shall  be  such  as  to  satisfy  the  court,  upon  a 
consideration  of  the  whole  case,  in  connection  with  the  errors 
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of  law,  that  it  was  in  fact  prejudicial  or,  from  the  nature  of  the 
case,  in'esnniablv  so. 

It  is  difficult  to  believe  that  by  the  same  words  amending 
section  358  in  regard  to  misdemeanors  the  legislature  intended 
to  enlarge  the  rights  of  defendants  by  enabling  them  to  escape 
through  the  errors  of  the  trial  court;  to  abandon  a  traditional 
polic}^  which  prevents  such  escape;  to  repeal,  by  the  mere  im- 
plication from  a  word,  a  jurisdiction  conferred  long  ago,  care- 
fully preserved,  and  beneficially  exercised;  or  that  it  contem- 
plated such  variant  results,  limiting  the  area  of  reversible 
ground  in  felony  cases,  and  giving  up  to  defendants  in  misde- 
meanor cases  fields  of  reversal  long  held  ])y  the  State. 

The  use  of  the  word  ^'defendant"  in  amending  section  840 
was  proper,  for  only  he  could  obtain  a  reversal.  The  same 
word  was  inadvertently  used  in  amending  section  858,  the.  fact 
being  overlooked  that  in  cases  to  which  that  section  applied  the 
Commonwealth  also  might  obtain  a  reversal.  The  word  should 
have  been  appellant,  as  it  was  in  the  original. 

But  if  we  may  not  read  the  word  defendant  as  if  it  were  ap- 
pellant, it  must  mean  a  defendant  who  is  an  appellant,  and, 
therefore,  if  we  adhere  literally  to  the  section  as  amended  it 
can  not  be  made  to  apply  to  an  appeal  by  the  Commonwealth. 
If  the  defendant  is  acquitted  no  error  could  have  been  preju- 
dicial to  him ;  but  the  amended  section  refers  only  to  such 
judgments  as  are  the  outcome  of  errors  prejudicial  to  the  de- 
fendant, and,  therefore,  can  not  relate  to  an  appeal  in  which 
the  possibility  of  such  errors  does  not  exist.  If  the  section  as 
amended  had  been  as  original  form,  either  this  conclusion 
must  have  been  reached  or  the  court  must  have  disregarded 
sections  IU7,  so  far  as  it  conferred  jurisdiction  on  the  Common- 
wealth's appeal,  850  and  part  of  858,  as  relating  to  a  case  that 
could  not  legall}^  exist.  Remembering  that  jurisdiction  is  con- 
ferred by  section  847  to  try,  affirm  or  reverse,  as  well  on  the 
appeal  of  theComomnwealth  as  of  the  defendant,  and  that  sec- 
tion 858  as  it  stood  was  only  a  limitation  on  that  jurisdiction, 
we  must  concede  that  an  entire  repeal  of  that  section  would 
have  relieved  the  jurisdiction  of  all  limitations  prescri})ed  by 
it,  and  that  a  partial  repeal  of  it  would  have  resulted  in  a 
partial  relief.  If,  therefore,  there  has  been  substituted  for  it 
.a  new  section  which  by  its  terms  can  apply  only  to  appeals  by 
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the  defendant,  the  jurisdiction  on  the  Commonwealth's  appeal 
is  not  affected  by  it  in  any  degree;  though  pr()})ably  the  same 
rule  would  be  applied  to  such  ajipeals  by  analogy  and  for  the 
sake  of  uniformity. 

Whether  we  untie  the  knot  in  this  way  or  cut  it,  by  treating 
the  word  defendant  as  if  it  were  api)ellant,  the  result  is  the 
same;  an  amendment,  plainly  designed  to  limit  the  exercise  of 
an  established  and  useful  jurisdiction,  is  not  converted  into  a 
destroyer  of  it;  all   that   the  legislature  purposed   is   accom- 
plished, and  that  is  saved  which  it  did  not  mean  to  throw  away. 
The  motion  to  correct  the  opinion  and  mandate  is  overruled. 
C.  H.  Thomas  for  appellant- 
White  &  Reeves  and  G.  W,  Griffey  for  appellee. 


PERRY  V.  COMMONWEALTH. 

(FihHlJanuary  21,  1884.) 

1.  The  particularity  required  in  framing  an  indictment  for  gambUng- 
under  the  statute  against  gaming. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Richards. 

The  indictment  under  which  th(^  appellant  was  convicted 
charged  that  he  did  *' suffer  and  p^u'mit  a  game  and  games,  to 
wit,  poker,  euchre,  seven-up  and  other  card  games  and  giimes 
of  dice  to  be,  and  which  were  then  and  there  played  in  a  house 
and  on  premises  then  and  there  in  the  possession  and  under  the 
control  of  him,  the  sai:l  Perry,  at  and  upon  which  said  game* 
money,  United  States  currency  of  value,  and  other  property^ 
were  then  and  there  bet,  won  and  lost." 

The  following  is  the  statute  under  which  the  indictment  was 
framed:  ** Whoever  shall  suffer  any  game  whatever,  at  which 
moncn'  or  property  is  won  or  lost,  to  be  played  in  a  house,  boat 
or  fiat,  or  on  jnvmises  in  his  occupation  or  under  his  control, 
shall  be  fined  from  $2(X)  to  $50()  for  each  offense." 

There  is  })ut  one  crime  denounced  by  this  statute,  although 
it  i)rovides  against  its  commissitm  in  various  ways.  The 
offense  intended  to  be  sup})ressed  is  that  of  suffering  gambling; 
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those  committing  this  offense  are  to  be  punished,  whether  the 
gambling  is  in  a  house,  boat  or  fiat,  or  on  premises  in  their  oc- 
cupation or  under  their  control,  or  whether  money  or  property- 
is  bet,  lost  and  won. 

But  while  there  is  but  one  statutory  crime  embraced  by  this 
law,  still  an  indictment  drawn  thereunder  must  allege  in  what 
manner  the  offense  has  been  committed,  and  this  must  be  done 
with  such  particularity  as  will  definitely  apprise  the  defend- 
ant of  what  he  is  accused.     For  instance,  it  would  not  be  suffi- 
cient to  aver  that  the  defendant  had  suffered  gambling  in  his 
house  or  on  his  premises,  for  this  would  be  no  notice  to  him 
of  the  locus  in  quo;  nor  would  it  suffice  to  allege  that  money 
or  property  was  bet,  lost  and  won  on  the  games,  for  the  defend- 
ant cimld  Jiot  *' be  presumed  to  have  been  able  to  make  an  avail- 
able or  effectual  ])reparation  for  dc^fense  against  so  vague  and 
uncertain  accusation. "     (Commonwealth  v.  Perrigo,  8  Met.,  5.  ) 
But  where  the  indictment  charges  him  with  suffering  games 
of  chance  in  his  hcmse  and  on  his  premises,  upon  which  both 
money  and  propert_v  were  bet,  lost  and  won,  the  defendant  need 
not  be  in  doubt  as  to  what  is  necessary  for  his  defense.     He 
knows  that  if  the  gambling  was  in  his  house  that  it  was  neces- 
sarily on    his   premises,    for   the   term   ** premises"   embraces 
houses.     Under  an  indictment  alleging  that  the  gambling  was 
p^rmitt^ed  on  premises  in  the  possession  or  under  the  control  of 
the  defendant,  the  Commonwealth  could  prove  that  the  offense 
was  committed  in  a  house. 

The  defendant  at  bar  is,  therefore,  not  prejudiced  })y  the  in- 
sertion of  the  words  *'in  a  house,"  for  they  are  included  by  the 
more  comprehensive  phrase  *'on  premises  then  and  there  in 
the  possession  and  under  the  control  of  him,  the  said  Perry." 
By  such  an  indictment  he  is  also  apprised  of  the  charge  that 
both  money  and  proi)erty  were  lost  on  said  games.  Can  it  be 
said  that  the  Commonwealth  must  limit  herself  to  the  games 
at  which  money  alone  was  bet?  or  to  games  at  which  property 
alone  was  lost?  Most  assuredly  not.  If  the  accused  has  per- 
mitted games  at  which  both  money  and  property  were  bet,  lost 
and  won,  it  is  proper  that  the  indictment  should  charge  the 
offense  to  have  been  so  committed.  (Commonwealth  v.  Crup- 
per, 3  Dana,  400;  Commonwealth  v.  Fraize,  5  Bush,  325.) 
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For  instance,  could  it  be  claimed  under  section  2  of  the  stat^ 
ute  against  injuries  to  the  person,  that  an  indictment  was  bad 
for  duplicity  which  charged  that  the  defendant  did  ** willfully 
strike,  stab,  thrust  and  shoot  another?"  It  is  true  if  he  sim- 
ply struck  him  under  the  circumstances  denounced  in  the  stat- 
ute the  law  would  be  violated,  and  so  if  he  stabbed  him,  or 
thrust  him,  or  shot  him,  but  there  is  no  rule  of  pleading  which 
prevents  the  defendant  being  charged  with  them  all  in  the 
same  indictment.  And  under  an  indictment  which  charges  the 
accused  with  having  done  all  the  Commonwealth  is  entitled  to 
a  conviction  if  she  succeeds  in  proving  that  he  did  either. 

So  in  the  case  at  bar,  where  the  defendant  is  charged  with 
permitting  games  of  chance  to  be  xjlayed  in  a  house,  and  on 
premises  in  his  possession  and  under  his  control,  at  which 
games  money  and  property  were  won  and  lost,  it  was  proper  for 
the  court  to  tell  the  jury  that  it  was  sufficient  for  the  Common- 
wealth to  prove  that  either  money  or  property  had  been  won 
and  lost.  The^reason  underlying  the  rule  of  pleading  which 
forbids  the  indictment  charging  the  acts  in  the  alternative  he- 
cause  not  apprising  the  defendant,  which  he  is  to  defend  him- 
self against*  does  not  extend  to  instructions  in  the  disjunctive 
given  under  an  indictment  framed  in  the  conjunctive.  It  is 
not  necessary  for  us  to  decide  whether  it  was  error  for  the  court 
to  instruct  the  jury  in  the  alternative  in  regard  to  the  x")lace  of 
the  gamint];,  as  the  appellant  could  not  in  any  event  have  bepii 
prejudiced  thereby,  for  all  the  witnesses  who  testified  to  any 
gaming  located  it  in  a  house. 

** Naming  the  game  was  not  at  all  essential  to  the  validity  of 
the  indictment"  (Commonwealth  v.  Branham,  3  Bush,  1),  and 
the  statement  in  the  indictment  that  several-named  gann^s 
were  permitted  does  not  render  it  invalid. 

Nor  can  the  accused  require  that  the  names  of  the  persons 
who  gani])l(Hl  sliall  be  alleged  (Commonwealth  v.  Lampton, 
4  Bibb,  261;  Commonwealth  v.  Crupper,  8  Daiui,  460).  As 
well  might  a  defendant  charged  with  keeping  a  tippling-house 
demand  that  the  names  sh(nild  be  given  of  those  who  got  the 
liquor. 

Wherefore,  the  judgment  is  affirmed,  with  damages. 

Carroll  &  Barbour  for  api)ellant. 

J.  S.  Morris  for  appellee. 
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LOGAN  V.  DAVIS  &  KELLAR. 
(Filed  January  30,  1884,) 

1.  Jurisdiction— Appeal -The  "amount  in  controversy"  which  determines 
the  jurisdiction  on  appeal  is,  where  the  plaintiff  is  appellant,  the  amount 
he  sued  for  and  failed  t-o  recover;  where  defendant  is  appellant,  the  amount 
of  the  judgment  against  him. 

Appeiil  from  Louisville  Chancery  Court; 

Opinion  of  the  court  by  Judge  Richards. 

Ill  cases  like  the  one  at  bar  the  jurisdiction  of  thit^  court  is 
regulated  by  the  following  statute:  '*No  appeal  shall  be  taken 
to  the  Court  of  Appeals  from  a  judgment  for  the  recovery  of 
money  or  personal  property,  if  the  value  in  controversy  be 
less  than  $100,  exclusive  of  costs." 

The  expression  ** value  in  controversy,"  has  the  same  signifi- 
cation as  ** matter  in  controversy, "  or  ''matter  in  dispute," 
which  two  latter  phrases  were  held  in  Harman  v.  Lynchburg, 
83  Gratt.,  57,  to  be  of  the  same  impute,  the  court  adding:  ''By 
'matter  in  dispute'  is  meant  the  subject  of  the  litigation — the 
matter  for  which  the  suit  is  brought  and  uyxm  which  issue  is 
joined." 

So  in  Pennie  v.  Continental  Life  Ins.  Co.,  ()7  N.  Y.,  297,  the 
plaintiff  claimed  $1,088.  The  C(mrt  say:  "The  general  term 
ordered  judgment  ff)r  the  plaintiff  for  $795.59,  from  which  the 
plaintiff  aj^pealed  to  this  court,  and  the  question  is  whether  it 
is  appealable  under  chapter  fl22  of  the  laws  of  1874.  We  think 
it  is  not.  The  object  of  the  act  was  to  limit  appeals  to  amounts 
in  controversy  exceeding  $500.  Although  the  judgment  ex- 
ceeded $500,  yet  the  sum  in  controversy  is  considerably  less 
than  that  amount.  The  only  controversy  in  the  case  is  whether 
the  counterclaim  of  about  $200  should  be  allowed.  Ordinarily 
the  amount  of  the  judgment  is  in  controversy.  In  this  case  it 
is  not.  The  amount  of  the  judgment  is  not  contested — the 
only  contest  is  whether  the  judgment  should  be  increased  about 
$200." 

And  Wilev'  v.  Brigham,  81  N.  Y.,  18,  and  Brown  v.  Sigommy, 
72  N.  Y.,  122,  are  of  similar  import. 

The  Supreme  Court  of  Iowa  said,  in  Marlow  v.  Marlow,  50 
Iowa,  800:  "The  defendant  admitted  the  execution  of  the  note, 
and  tendered  the  entire  amount  due  and  all  that  was  claimed 
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thereon,  and  the  costs  accrued  up  to  the  time  of  filing  his  an- 
swer. The  entire  amount  in  controversy,  as  shown  bj'  the 
pleadings,  was  the  attorney's  fee,  alleged  in  the  petition  to  be 
$76.85.  The  amount  in  controversy,  as  shown  by  the  plead- 
ings, being  less  than  $100,  no  appeal  lies"  (Young  v.  Mc- 
Waid,  57  Iowa,  101;  Succession  of  Espinola,  21  La.  Ann., 
264. )  And  the  Court  of  Appeals  of  Kentucky  decided,  in  Myers 
V.  Brookover,  .MS.  Op.  June,  1856,  that  although  the  petition 
claims  more  than  $100,  yet  if  the  sum  controverted  by  the  an- 
swer is  less  than  that  amount  the  appellate  court  had  no  juris- 
diction.    (Myers'  Code,  page  258.) 

But  even  though  the  value  in  controversy  in  the  lower  court 
exceeds  the  amount  necessary  for  an  appeal,  the  appellate  court 
will  not  have  jurisdiction  unless  the  required  amount  is  still  in 
controversy  in  the  appeal.  For  instance,  in  1858  the  Court  of 
Appeals  had  jurisdiction  where  the  value  in  controversy  was 
$50.  A  plaintiff  sued  for  $59;  the  defendant  controverted  the 
whole  cliiim;  a  trial  resulted  in  a  judgment  for  the  plaintiff 
for  $25;  the  defendant  appealed.  The  court  said:  **\Vhat  then 
is  in  controversy,  so  far  as  appellant  is  concerned?  It  is  true 
he  was  sued  for  a  larger  sinn  than  $50,  but  he  succeeded  in  de- 
feating a  recovery  beyond  the  $25.  Is  then*  any  amcmnt  now 
in  controversy  that  can  in  anywise  affect  him  except  that  which 
was  recovered  ngainst  him  in  the  court  beWw?"  Finding  that 
the  ajipeal  only  involved  a  controversy  over  the  $25,  it  was  dis- 
missed for  want  of  jurisdiction  (Tipton  v.  Chambers,  1  Met., 
567).  Then^fore,  when  the  defendant  appeals  the  value  in 
controversy  is  fixed  by  the  amour.t  of  the  judgment  against 
him,  which  he  is  seeking  by  the  ai)])eal  to  avoid. 

But  by  what  principle  is  it  fixed  when  the  plaintiff  appeals? 
Where,  on  a  money  demand,  the  difference  between  the  amount 
decreed  to  appellant  in  the  court  below  and  the  amount  of  the 
claim  asserted  by  him  in  that  court  is  not  sufficient  to  give 
the  ajipellate  court  jurisdiction,  the  a|)peal  will  be  dismissed. 
(Batchelorv.  Richardson,  75  Va.  (Mathews),  885.) 

So  in  Vance  v.  Cox,  2  Dana,  152,  the  appellant  had  sued  for 
$10,0(K)  damages,  and  judgment  was  rendered  for  defendant. 
The  court  said:  ** There  is  no  judgment  against  Cox  for  which 
an  execution   could  be  issued  for  more  than  the  costs;  but  as 
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he  sued  for  |10,000,  the  judgment  in  bar  of  his  action  may  be 
deemed  in  effect  a  judgment  against  him  to  the  full  extent  of 
his  claim  for  damages.  *  *  *  So  far  as  he  may  be  ap- 
prised the  amount  claimed  by  him,  or  the  amount  in  contro- 
versy, should  be  deemed  to  be  the  *  amount'  of  the  judgment 
against  him,  or  to  his  prejudice.  The  *amountin  controversy,* 
*the  matter  in  controversy,'  and  the  ^amount'  of  a  judgment 
against  a  plaintiff  should,  we  are  inclined  to  think,  bo  under- 
stood as  meaning,  in  substance  and  effect,  the  same  thing." 
Language  equally  as  pointed  was  used  in  Williams  v.  Wilson, 
5  Dana,  597,  and  the  same  doctrine  was  announced  in  Brandies 
V.  Stewart,  1  Met.,  89(5. 

It  is  established  by  these  and  other  authorities  that  the 
.same  principle  which  determines  the  jurisdiction  when  the  de- 
ffMidant  appeals  also  determines  it  when  the  plaintiff  appends, 
and  that  in  both  cases  it  is  regulated  by  the  amount  of  tlie^ 
judgment  against  the  appellant.  There  need,  therefore,  ])e  no 
difficulty  in  ascerttiiiiing  the  value  in  controversy,  no  matter 
by  which  party  the  appf^til  is  j)r()secuted,  in  an  action  upon  a 
money  demand;  if  the  defendant  appeals,  it  is  the  amount 
ordered  to  be  recovered  from  him;  if  the  plaintiff*  appeals,  it 
is  the  amount  he  sued  for  and  failed  to  recover.  If  the  plain- 
tiff recov(»rs  nothing,  tli(^n  the  jud^nn^nt  is  against  him  for  his 
whole  demand;  if  he  recovers  only  a  part,  then  the  judgment 
is  against  him  for  the  part  upon  which  he  failed;  and,  as  said 
in  Batchelor  v.  Richardson,  supra,  the  difference  })etween  what 
he  sued  for  and  what  he  recovers  determines  the  jurisdiction  of 
the  appellate  court,  Xo  other  rule  should  be  ado])ted,  for  it 
would  ])e  gross  injustic(^  to  limit  the  d(^fendant's  right  of  ap- 
peal to  the  amount  of  the  judgUK^nt  against  him,  without  ap- 
phnng  the  same  test  to  the  plaintiff. 

But  to  ascertain  whether  a  judgment  is  against  a  i^arty  and 
to  what  extent  the  object  of  his  pleadings  must  be  examined. 
If  he  has  obtained  the  relief  he  sought  the  judgment  is  for, 
not  against  him,  and  this  court  would  have  no  jurisdiction 
upon  his  appeal;  if  he  has  obtained  only  a  portion  of  the  relief 
sought,  and  the  jmrt  for  which  the  judgment  is  against  him  is 
jiot  sufficient  to  authorize  an  appeal,  we  would  s.till  have  no 
jurisdiction.     For  instance,  if  a  plaintiff  sues  for  |5()0,  and  ob- 
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tains  judgment  for  his  entire  demand  and  costs,  we  would  have 
no  jurisdiction  of  an  appeal  prosecuted  by  him  for,  the  de- 
fendant being  satisfied  with  the  judgment,  the  value  in  contro- 
versy would  be  nothing.  So  if  the  judgment  had  been  for  the 
defendant  and  he  appealed.  If  the  judgment  had  been  for 
$450  this  court  would  not  have  had  jurisdiction  of  an  appeal  by 
the  plaintiff,  as  the  value  in  controversy  would  have  been 
measured  by  the  judgment  against  him,  which  was  only  $50. 
If  the  judgment  had  been  against  the  defendant  for  only  $50 
we  would,  for  the  same  reason,  have  had  no  jurisdictitm  on  his 
appeal. 

Nor  are  these  principles  affected  by  the.  form  of  the  relief 
sought — to  the  extent  that  the  judgment  grants  the  relief  asked 
it  is  a  judgment  in  favor  of  the  party  pleading  therefor. 

With  these  principles  in  mind  let  us  examine  the  case  at  bar. 
The  original  action  was  instituted  by  A.  J.  Ballard,  and  appel- 
lant and  appellees  were  made  defendants.     Davis  &  Kellar  filed 
an  answf^r  which  was  made  a  cross  petition  against  Longn,  and 
Logan  filed  an  answer  which  was  made  a  cross  petition  against 
Davis  &  Kellar.     Daivs  &  Kellar  prayed  that  their  deed  from 
the  sheriff'  be  sustained,  but  if  that  could  not  be  done,  then 
that  they  be  allowed  the  amount  they  had   paid  at  the  execu- 
tion sale,  and  ten  per  cent,  thereon,  as  provided  by  statute  in 
cases  of  sales  under  execution  of  encumbered  proi)erty.     Logan 
alleged  that  the  proi)erty  had  been  levied  on  as  encumbered 
property,  and  prayed  that  the  di^ed  be  annulled,  and  that  Davi?? 
<fe  Kellar  be  treated  simply  as  exe'jution  purchasers  of  encum- 
bered  property  to  the  extent  of  their  bid,  stating  the  amount 
thereof  to  be  $161.18.     The  object  which  Logan  sought  b}'  his 
pleadings  was  to  cancel  the  deed  and  compel  Davis  &  Kellar  ti> 
take  in  lieu  thereof  the  sum  of  $161.18,  with  10  per  cent,  inter- 
est thereon,   and   that   is   exactly  tiie   relief   which    the  court 
granted.     As  we  interpret  the  appellant's  pleadings  there  hass 
been  no  judgment  against  him — the  court  has  given  him  the 
relief  prayed. 

But  by  his  assignment  of  errors  and  argument  of  counsel  on 
this  appeal  he  insists  that  he  did  not  get  all  the  relief  liia 
pleadings  entitled  him  to — that  in  estimating  the  amount  of 
the  execution  debt  the  court  fixed  it  at  $(51.81  too  much.    Even 
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if  this  were  true,  8.till  the  judgment  would  only  be  against  him 
to  that  extent,  and  the  value  in  controversy  would  not  be  fluffi- 
cient  to  give  jurisdiction. 

The  petition  for  a  rehearing  is,  therefore,  overruled. 

I.  R.  Green  for  appellant. 

Emmet  Field  for  appellee. 


"HOW  TO  ARGUE  A  BAD  CASE." 

The  following  response  to  the  above  toast  by  Mr.  Geo.  M. 
Davie,  of  Louisville,  was  delivered  at  the  recent  meeting  of  the 
State  Bar  Association  in  that  city: 

Mr.  Chairman — Peculiar  as  the  theme  may  appear  with 
which  your  Committee  on  Toast  have  ])urdened  me  to-night, 
still  there  is  no  legal  problem  which  so  often  besets  the  un- 
happy attorney,  or  upon  which  he  spends  more  anxious  and 
vain  cogitation.  When  this  problem  is  successfully  solved  a 
great  step  will  have  been  'taken  towards  that  **Golden  Age"  of 
the  lawyer's  dream — when  both  sides  will  win  every  case.  With 
a  view  of  investigating  into  the  nature  of  *M)ad  cases"  (a 
branch  of  the  law  hitherto  unfamiliar  to  me),  I  have  consulted 
some  friends  at  the  bar,  who  are  known  to  have  established 
rather  a  s[)ecialty  in  that  line,  and  you  shall  have  the  fruits  of 
their  learning  and  experience. 

liCt  us  assume,  my  brother,  that  an  unfortunate  client  has 
called  upon  you  with  his  case.  You  have  examined  it,  and, 
not  seeing  any  ground  to  fight  ui)on,  you  have  gone  to  the 
other  side  with  overtures  of  peace,  making  the  usual  announce- 
ments to  the  effect  that  **  there  is  nothing  that  you  hate  so 
much  as  litigation,"  that  you  ** think  the  matter  ought  to  be 
settled;"  that  you  *'only  want  the  fair  thing  all  around;"  and 
that  you  are  **willing  to  make  sacrifices"  to  attain  that  just 
end.  Let  us  assume  that  the  other  side  has  rejected  the  offer 
in  such  emphatic,  not  to  say  sarcastic,  terms  as  to  put  all 
further  treaty  out  of  the  question.  Let  us  assume  that  you 
have  become  thoroughly  convinced  of  the  justice  of  your  client's 
cause — ^by  reason  of  a  cash  retainer  or  a  contingent  of  such 
magnitude  that  it  makes  the  pleasures  of  a  great  liope  equiva- 
lent to  those  of  a  smaller  realization.     For  bear  well  in  mind 
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that  the  first  step  in  the  preparation  of  a  )md  case  is,  as  far  as 
practicable,  to  reduce  to  manual  possession  that  which  one  of 
the  old  sages  of  the  law  has  termed  "id  certum  quiddam  hon- 
orarium, of  which  ye  learned  make  most  reverent  mention,  but 
which  ye  vulgar  coarsely  denominate  an  *fee. '  " 

I  am  not  to  dwell  here  upon  that  species  of  bad  cases  which 
must  com(»  before  the  intelligent  and  august  jury.  The  arts 
and  expedients  of  the  advocate  in  seeking  that  justice  before  a 
susceptible  jury  which  th^  cold-he.irt;^:l  law  would  deny  him 
before  the  judge,  are  too  familiar,  and  the  recent  commentaries 
by  the  Cincinnati  rioters  have  brought  so  prominently  before 
the  public  the  eccentricities  of  legal  genius  in  bad  jury  cases 
that  the  profession  does  not  need  to  })e  enlightened  on  that  sub- 
ject just  now.  The  bringing  of  the  widow  dressed  in  black 
into  the  court  room;  the  pinching  of  the  interesting  children 
at  the  proper  time  to  produce  j)laintive  emotion;  the  calling 
of  jurors  by  their  names  with  affectionate  familiarity,  and  the 
.  **tatfying"  them  singly  and  collectively  in  Lmguage  that  causes 
them  to  ))lush  with  conscious  emotion  at  the  hitherto  secret 
truth,  are  well  known  to  you  all. 

Your  committee  has  instructed  me  that  they  desire  from  me 
only  a  few  didactic  remarks  uj)()n  the  argument  of  such  cases 
before  the  judge. 

In  arguing  a  bad  case  liefore  th<^  judg(^  the  first  thing  for  the 
sagacious  practionnr  to  do  is  to  get  as  far  away  from  the  merits 
of  the  case  as  possible.  M'ith  this  id(^a  you  must  make  y<mr 
real  cas(^  of  .secondary  ini])()rtance,  or  further  off  even  thai) 
that,  if  ])<:ssible.  Plant  yours<»lf  at  once,  therc^foiv,  upon  some 
broad  i)riiiciplp,  and  endc^avor  to  allure  the  other  side  into 
grappling  with  you  upon  it.  Rise  above  the  mere  case  of  your 
iMr.  .Jones,  and  nnike  thf»  country  at  large  stand  as  your  im- 
perikni  clif^iit.  In  otln^r  words,  the  first  thing  to  do,  if  pos- 
sible, is,  with  a  look  of  profundity,  and  voice  of  rt^tundity,  to 
raise  a  "constitutional  point.'' 

Now  therf^  is  nothing  so  pleasing  to  the  ordinary  nisi  priiis 
judge    as    to  have  raiscHl  in   his  court  deep  })roblems  of  consti- 
tutional law.     When  you  risc^  with  a  copy  of  Cooley,  Story  and 
othe^r  constitutional  autliorities  s})n»ad  before  you,  and,  for  pur- 
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poses  of  greater  impression,  the  fifty  poiuid  volume  of  the 
United  States  Revised  Statutes  containing  the  Federal  Con- 
stitution (for  the  bigger  the  book  the  better  in  constitutional 
arguments),  you  will  perceive  the  judge  at  once  undergo  a 
marked  change.  If  he  has  from  democratic  tendencies,  or 
from  the  heat  of  summer,  taken  off  his  coat,  or  drawn  his 
boots,  you  will  see  him  carefully  put  them  on,  and,  bracing 
himself  back  as  an  **upright  judge,"  sit  with  a  thoughtful  air, 
conscious  that  there  now  hangs  upon  him  the  destiny  of  the 
country  and  of  the  future  unborn.  You  may  perhaps  per- 
ceive during  the  argument  n(me  of  the  usual  signs  of  weariness, 
but  rather  that  expression  of  fortitude  and  depth  which  one 
might  imagine  Chief  Justice  Marshall's  countenance  to  havo 
exhibited  during  the  argumf^it  of  the  Dartmouth  College  case 
by  Daniel  Webster. 

There  is  nothing  better  in  a  bad  cas(^  than  to  announce,  with 
emotional  intensity,  that  the  effort  of  the  opposing  counsel 
would,  if  permitted  to  be  successful,  result  in  a  deccmiposition 
of  "vested  rights,"  or  that  they  would  ruthlessly  impair  the 
^'solemn  obligation  of  contracts;"  or  that  they  are  permeated 
with  "ex  post  facto"  malignity. 

Magistrates'  courts,  I  have  observed,  are  peculiarly  suscep- 
tilile  to  the  seductive  influence  of  constitutional  law. 

Nor,  in  these  fundamf^ntal  ramificationr,  should  ycm  confine 
yourself  alone  to  the  Constitution  of  your  particular  State. 
You  should  "})roaden  yourself  (Tut "  and  take  in  the  Constitu- 
tion of  the  Union,  including  the  recent  amendments,  which, 
under  a  "broad-minded"  construction,  you  may  ccmtend,  with 
a  fair  hoj)e  of  being  allowed  to  procc^ed,  to  mean  almost  any- 
thing that  your  necessities  require.  Nay,  your  genius,  if  capa- 
ble of  still  greater  daring,  may  soar  back  to  *' Magna  Charta" 
itself,  and  disport  awhile  amid  reminisceiicc^s  of  "Runnymede, " 
*'Kinor  John,"  and  the  "Powerful  Barons,'-  who  so  oftcm  server 
for  padding  in  the  powerful  efforts  of  our  locally  great. 

When,  however,  you  feel  that  you  can  no  longer  sustain  your 
flight  in  the  rarefied  atmosphere  of  the  lofty  altitud(\s  of  con- 
stitutional law,  be  sure,  in  your  downward  descent,  that  you 
alight  upon  the  *' statutes.  " 

Now,  in  the  great  body  of  statutory  law,  it  will  Ix^  marvelous 
indeed  if  you  can  not  find  something  that  will  give  you  hope 
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and  comfort.  Remember,  in  tlie  first  place,  that  all  the  stat- 
utes of  England  ])rior  to  the  * 'fourth  year  of  James  I,  "are  as 
good  as  new  here  in  Kentucky.  Remember,  too,  that  all  the 
statutes  of  Virginia  ''prior  to  1792"  are  also  legal  tender.  Re- 
member further,  that  all  the  statutes  that  fill  the  tremendous 
volumes  of  the  "United  States  Statutes  at  Large,"  are  full  of 
potency  and  that  the  great  body  of  our  own  laws,  as  amended 
and  improved  by  tlie  constantly  augmenting  wisdom  of  suc- 
ceeding legislative  intelligences,  has  created  a  mass  of  profound 
statutory  law,  some  of  which  will  strengthen  almost  any  bad 
case  that  may  be  imagined.  There  are  many  sections  of  our 
Code  that  can,  by  a  little  ingenious  construction,  be  converted 
into  bulwarks  behind  which  a  bad  case  may  rest  in  apparent 
safety.  I  remember,  a  few  days  ago,  when  an  injuncti(m  was 
sued  out  to  prevent  a  Kentucky  corporation  (the  Knights  of 
Honor)  from  emigrating  from  the  State  of  Kentucky  to  Mis- 
souri, an  ingenious  friend  suggested  to  me,  as  counsel  for  the 
proposed  emigrant,  a  statutory  argument,  my  failure  to  use 
which  possibly  led  to  the  perpetuation  of  the  .injunction.  He 
called  attention  to  section  688  of  the  Code,  which  "aboJishea 
the  writ  of  ne  exeat,"  and  he  said:  "How  can  this  corporation 
be  x)revented  from  going  out  of  the  State  when  the  writ  of  'ne 
exeat'  has  been  abolished  by  solemn  statute'?" 

If,  however,  you  can  not,  by  ingenious  and  subtle  transfig- 
uration of  the  statutes,  manage  to  anchor  your  case  in  the 
rajtids,  the  next  ])est  thing  is  to  fall  back  upon  your  reserve 
learning,  and  to  make  disclosure  of  what  my  Lord  Coke  caHs 
"The  Amiable  and  Admirable  Secrets  of  the  Common  Law.'' 

The  current  scientific  theory  of  this  day  is  that  of  "evolu- 
tion," and  one  of  the  leading  tenets  of  evolution  is  that  man-  * 
kind,  in  its  progress  from  barbarism  to  civilization,  passes 
through  many  degrees  of  morals;  so  that  at  one  time  in  its 
career  a  thing  will  })e  considered  right,  which  at  a  later  ,tinie 
will  be  declared  wrong,  very  much  as  the  clothes  of  a  child  are 
ridiculed  as  imfit  when  he  comes  to  be  a  man. 

Whatever  case  you  may  have,  therefore,  and  however  bad  it 
may  seem  now,  it  is  pretty  certain  that  it  would  have  fitted 
the  ideas  of  right  in  some  one  stage  of  the  progress  of  the  evo- 
lution of  England  from  its  barbaric  state  to  its  present  con- 
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dition.  The  fact  is,  that  a  bad  case  is  somewhat  like  Lord 
Palmerston's  famous  definition  of  **dirt."  He  said  that  dirt 
was  simply  **matter  out  of  place."  So  a  bad  case  is  simply  a 
case  out  of  time.  In  old  times  we  know  that  murder  was 
rather  approved  as  a  fine  art  in  England;  and  we  know  that 
batteries  and  trespasses  were  by  no  means  as  reprehensible  as 
now.  Embezzlements  are  still  cherished  by  the  common  law 
as  no  crimes.  You  have,  therefore,  only  to  search  back  through 
the  various  strata  of  the  English  common  law  to  that  one  to 
which  your  case  properly  belongs,  and  you  will  generally  have 
little  difficulty  in  finding  precedents  somewhere  in  the  line 
that  fit  and  justify  it  entirely.  For  example,  the  case,  bad  at 
this  time,  was  probably  a  good  case  in  the  time  of  Coke;  and, 
therefore.  Coke  is  your  authority.  If  your  case  be  very  bad, 
you  may  have  to  go  as  far  back  as  Br  acton,  or  even  to  the  Year 
Books.  But  then  the  further  ))ack  you  go  the  more  learned  it 
sounds. 

And  it  is  to  be  said  in  favor  of  this  common  law  mode  of 
pre.senting  a  bad  case  that  nothing  is  more  pleasing  to  the 
judge  then  to  hear  arguments,  and  to  rest  his  opinions  upon 
old  common  law  points.  An  opinion  of  a  modern  judge,  so 
full  of  the  old  Common  law  authorities  that  you  can  almost 
blow  the  dust  off  it,  isf  looked  upon  by  its  author  with  peculiar 
pride;  for  he  knows  that  it  is  sure  to  be  complimented  as  "able 
'  and  exhaustive"  by  succeeding  lawyers  who  may  have  occasion 
to  cite  it  as  authority  in  their  favor. 

Let  us  assume,  however,  that  you  have  searched  the  heights 
of  the  Constitution  and  the  depths  of  the  statutes  and  the  vary- 
ing strata  of  the  common  law,  and  found  no  comfort  there. 
Under  such  circumstances  it  may  pay  you,  like  many  persons 
who  have  committed  dubious  acts  in  England,  to  take  a  little 
trip  abroad.  In  other  words,  you  should  stray  over  into  the 
domain  of  the  "civil  law."  You  may  thereupon  descant 
learnedly  upon  the  "Code  of  Justinian"  or  the  "Code  Napo- 
leon, "  and  exhibit  traces  of  a  mind  too  broad  for  this  hemis- 
phere. You  will  find  that  a  little  dab  of  civil  law,  especially 
in  Latin,  will  sometimes  cause  the  judge  to  come  down  without 
further  debate. 

September,  1884-4  o,,.ed.vGoogle 


1 


146  HOW  TO  ARGUE  A  BAD  CASE. 

A  large  amount  of  this  peculiar  Latiu  may  be  found  ready  in 
Judge  Story's  Book  on  Bailments. 

If,  however,  all  of  these  successive  resources  that  I  have 
named  prove  fruitless,  you  will  be  driven  to  another  resort, 
viz.,  the  Kentucky  JReports.  And  here  let  me  warn  you  not 
to  be  downcast  or  disheartened  at  this  stage;  nor  should  you 
vield  to  the  gloomy  apprehension,  that  because  you  have  found 
the  law  against  you  everywhere  else  you  will  also  find  it  against 
you  there.  By  beating  the  ^'Bushes"  you  may  expect  to  scare 
up  much  unexi)ected  law. 

Of  course,  if  a  case  is  found  in  your  favor  there,  it  generally 
ends  your  troubles;  for  it  will  be  followed  by  all  the  courts  in 
the  State,  except  sometimes  by  the  one  that  rendered  it. 

There  is  also  a  very  valuable  magazine  of  unknown  learning 
in  those  manuscript  opinions  marked  '*not  to  be  reported."  1 
have  known  some  desperate  cases  to  be  won  by  the  citation 
from  memory  by  our  older  lawyers  of  manuscript  opinions, 
which,  however,  they  always  assure  us  younger  members  were 
*Mnirned  up  in  the  appellate  clerk's  office  fire  in  1865." 

An  ingenious  membc^r  of  the  bar,  it  is  said,  has  with  great 
advantage  invented  the  idea  of  saying  to  the  judge  below  that 
he  has,  besides  reading  the  opinion,  had  a  more  or  less  con- 
fidential talk  with  the  judge  Avho  wrote  it,  in  which  the  judge  told 
him  that  the  opinion  was  meant  to  go  much  further  than  on  ita 
face  it  seems  to  go,  and  our  friend  sometimes  accompanies  this 
with  an  intimation  that  if  the  judge  below  does  not  regard  • 
the  additional  light  thrown  upon  the  opinion  by  this  confiden- 
tial communication  the  chances  are  he  will  have  occasion  to 
meet  that  most  dreadful  of  all  things  to  a  nisi  prius  judge,  a 
reversal  of  his  opinion  on  an  intimated  appeal. 

If  you  find,  after  a  careful  exploration  of  Barbour's  Digest 
that  the  Kentucky  law  also  is  silent  when  you  invoke  it,  the 
next  thing  left  you  is  to  attack  that  myriad-minded  monster, 
the  ''United  States  Digest."  Sit  yourself  down,  therefore,  to 
this  work  of  digestion,  in  that  hopeful  spirit  in  which  the  sick 
and  hungry  Sancho  Panza  contemplated  an  *"011a-podrida. " 

** Quote  Sancho,  that  great  dish  which  I  see  smoking  yonder 
I  take  to  ])e  an  olla-podrida,  and  amidst  the  diversity  of  thinga 
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therein    contained,  I  may  surely  light  upon    something   both 
wholesome  and  toothsome." 

It  is  the  boast  of  our  American  people  that,  owing  to  our 
very  great  diversity  of  soil  and  climate,  we  are  able  to  show 
well-nigh  every  product  of  nature,  from  the  tropical  fruits  of 
Florida,  Texas  and  the  Pacific  Coast,  to  the  hardy  pines  of 
frigid  Maine.  But  while  America  may  be  proud  of  her  diversity 
of  products  in  other  directions,  her  greatest  praise  for  variety 
of  pnxluction  is  certainly  in  the  line  of  the  law.  If  a  vote 
were  put  on  any  conceivable  point  to  the  reports  of  the  thirty- 
eight  States,  rarely  indeed  would  it  be  **unanimously  carried." 
It  has  been  poetically  said  that  when  Nero  died  **one"  hand 
strewed  flowers  upon  his  tomb;  and  no  matter  how  bad  your 
case  may  be  you  may  rest  assured  that  you  can  lay  upon  its 
tomb  the  tribute  of  some  precedent  in  its  favor  from  the  United 
States  Digest. 

Let  us  suppose,  however,  that  you  have  gone  through  all 
these  processes  of  enlightenment,  and  have  bombarded  the 
court  with  the  various  legal  artilleries  I  have  named.  Let  us 
suppose  your  case  so  bad  that  you  can  develop  nothing  in  the 
Constitution  or  the  statutes  or  the  decisions  to  support  you. 
Still  do  not  succumb.  Your  case  is  a  hard  one.  But  all  i& 
not  yet  lost.  There  is  one  last  resort  for  the  despairing  attor- 
ney. There  is  one  faint  light  which  his  dying  eyes  may  see. 
It  may  not  amount  to  much.  It  may  prove  illusive.  But  it  ia 
the  duty  of  the  lawyer  to  try  all  legal  means.  As  a  last  resort, 
therefore,  my  friends,  and  only  in  that  dreadful  (extremity,  fall 
back  upon  what  is  known  as  the  ** argument  upon  principle" 
and  the  '* merits  of  the  case." 

In  that  emergency  you  may  proceed  to  give,  possibly  from 
your  own  personal  knowledge,  a  vivid  biographical  sketch  of 
the  moral  perfections  of  your  client,  and  perhaps  likewise  a 
converse  picture  of  the  mental  and  moral  obliquities  of  his  op- 
ponent. Pay  that  compliment  to  the  credibility  of  your  wit- 
nesses which  they  have  always  deserved,  but  have  perhaps 
never  before  received.  Denounce  the  ** technicalities"  of  the 
opposing  law.  Appeal  to  that  higher  plane  of  the  profession, 
in  which  the  judge,  overlooking  mere  technical  precedents 
rises  into  abstract  ethics,  and  considers  the  case  upon '*  high 
points  and  general  principles. "    Indulge  the  sensibilities  of  the 
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race*  Bring  the  calm  light  of  the  emotions  into  play,  to  assist 
the  logic  of  the  court.  Paint  the  beneficent  effects  of  the  de- 
cision in  your  favor.  Depict  the  fearful  consequences  .of  a 
decision  against  you.  And  wind  up  with  an  inspiring  burst  of 
professional  fervor  or  by  a  pathetic  appeal  in  a  minor  key. 

If,  however,  in  spite  of  all  these  laudable  legal  efforts  the 
judge  below  is  obdurate,  and  the  decision  is  against  your  un- 
happy client,  still,  my  brother,  do  not  yield  wholly  to  despair. 

As  in  the  death  of  a  good  man  comes  his  brightest  hope,  so 
in  the  loss  of  a  bad  case  comes  its  best  opportunity.  Remem- 
ber there  is  organized  in  the  jurisjirudence  of  every  State  a 
series  of  superior  tribunals,  * 'created  for  the  express  purpose,'' 
as  Judge  Emmons  once  said,  **of  reversing  the  lower  courts. " 
Remember,  as  you  lie  rolling  over  in  the  dust  of  the  lower 
arena,  that  there  still  stands  a  higher  tribunal,  whose  doors  are 
only  open  to  the  defeated  and  the  beaten,  and  to  cases  adjudged 
"''bad, "  and  to  which  the  successful  can  never  appeal. 

At  the  threshold  of  the  appellate  courts  the  history  of  a 
'''bad  case"  naturally  ends;  for  there,  under  the  requirement 
of  even-handed  justice,  all  cases  must  stand  alike. 


NEW  BOOKS. 

Myers'  Federal  Decisions,  being  the  opinions  of  U.  S.  Supreme, 
Circuit  and  District  Courts,  from  their  organization  to  the 
present  date,  with  extracts  from  Court  of  Claims  and  opin- 
ions of  the  attorneys  general.  Vol.  IV,  Bonds  to  By-Laws. 
Gilbert  Book  Co.,  St.  Louis,  Mo.,  pp.  1007. 

As  we  have  already  said  in  a  previous  number,  this  series  of 
reports  can  not  fail  to  be  of  great  service  to  the  profession, 
being,  as  it  is,  a  reprint  of  the  U.  S.  Circuit  and  District  Court 
Reports,  many  of  which  are  very  difficult  to  obtain,  and  a 
•complete  set  of  which  coats  $1,500.  We  were  inclined  at  first 
to  dislike  the  arrangement  of  the  cases  adopted  in  these  vol- 
umes, which  is  according  to  their  subject-matter  instead  of 
chronologically.  This  volume  (IV)  contains  all  the  cases  de- 
cided by  these  courts  since  their  organization  on  the  subject 
of  Bonds.     After  closer  examination  we  like  this  system  better. 
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It  is  obviously  of  great  advantage  for  ready  reference.  Some 
other  objections  which  we  had  have  been  removed.  The  ac- 
curacy of  the  editorial  work  in  this  vohime  is  vouched  for  by 
Mr.  Jno.  W.  Daniel,  the  author  of  a  work  on  a  kindred  subject. 
Negotiable  Instruments. 
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CURRENT  TOPICS. 

The  Albany  Law  Journal  haB  unearthed  a  very  curious  old 
murder  case  (from  the  Harleian  Collection,  volume  III),  in 
which  three  innocent  jierscms  were  hung  for  the  murder  of  a 
man  who  had  never  been  murdered,  and  that,  too,  upon  the 
confession  of  one  of  them  that  they  had  committed  the  murder. 

A  man  named  Harrison  went  one  afternoon  fnmi  his  home 
to  a  neighboring  village  to  collect  some  rents,  and  not  return- 
ing at  a  late  hour  the  wife  sent  his  servant,  Perry,  after  him, 
hut  neither  of  them  came  })ack  that  night,  so  early  the  next 
morning  young  Harrison  started  to  the  village,  and  on  the  way 
met  Perry  returning,  >\ho  said  he  had  sought,  but  had  not  lieen 
able  to  find,  his  master.  They  looked  further,  and  during  the 
day  found  his  hat,  knife  and  some  other  artich^s  covered  with 
blo<Kl,  but  no  further  traces  of  him.  Frcmi  Perry's  suspicious 
accomit  of  his  movements  during  the  night  he  was  arrested, 
but  at  first  stoutly  denied  the  crime;  at  last,  however,  he  made 
a  detailed  confession,  and  implicated  his  mother  and  brother 
along  with  himself.  The  three  were  placed  on  trial,  when  Perry 
denied  his  confession,  claiming  that  he  was  mad  when  he  made 
it,  but  it  was  given  in  evidence  and  the  three  were  convicted 
and  hung.  One  day,  about  two  years  afterwards,  the  man  sup- 
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posed  to  be  murdered  startled  everyb(xiy  by  suddenly  turning 
up.  No  motive  for  Perry's  strange  confession  is  known.  The 
judge  at  first  refused  to  try  tlie  indictment  because  the  corpus 
delicti  had  not  ])een  produced,  ))ut  this  objection  was  after- 
wards overcome  in  some  war. 


The  United  States  Supreme  Court  has  recently  decided  that 
where  a  creditor  receives  collaterals  as  security  for  a  debt  due 
him,  and  he  appropriates  them  to  his  own  use,  he  is  not 
guilty  of  breach  of  trust,  ))ut  breach  of  contract  only,  from 
which  he  is  discharged  })y  a  discharge  in  bankruptcy.  (Hem- 
requin  v.  Cleeves. ) 


It  will  be  remembered  that  in  the  Hawes  case,  13  Bush,  697, 
it  was  held  that  a  criminal  extradited  and  brought  back  from 
Canada  or  other  foreign  country  to  this  country  for  trial  can 
not  be  tried  for  any  otlier  than  the  particular  offense  for  which 
he  was  extradited;  if  he  is  acquitted  of  that  he  goes  free.  But 
it  has  b(*en  recently  held  by  Supreme  Court  Wisconsin, in  State 
v.  Stewart,  that  this  does  not  api)ly  to  inter-State  extradition, 
and  where  one  was  arrested  in  Indiana  upon  a  requisition  from 
Wisconsin  for  embezzlement,  he  might,  upon  acquittal  of  that 
offense,  be  again  arrested  and  tried  for  the  distinct  offense  of 
obtaining  money  under  false  pretenses. 


The  Alal)ama  Supreme  Court  has  recently  held  that  when  a 
person  who  has  been  convicted  of  a  criminal  offense  takes  an 
appeal  to  an  appellate  court  and,  pending  such  appeal,  breaks 
jail  and  withdraws  himself  from  the  jurisdiction  of  the  court, 
the  appeal  will  be  dismissed  on  motion  and  not  heard  unless 
such  fugitive  again  submits  himself  to  the  jurisdiction  of  the 
court  by  rciturning  to  tJie  custody  of  the  proper  officer  of  the 
law. 


An  English  lawyc^r's  right  to  his  fee  seems  to  rest  on  a  very 
intangible  basis.     An  interesting  case  is  mentioned  in  which  a 
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1)arri9ter  gave  up  all  his  regular  practice  to  devote  himself  to  j^ 
particular  case,  and  after  years  of  devoted  labor  succeeded  in 
winning  it.  His  client,  being  a  woman,  utterly  ignored  him 
M  soon  as  she  had  the  estate  in  enjoyment.  He  thereupon 
brought  suit  (Kennedy  v.  Brown,  82  L.  J.  R.  C.  P.,  187)  for 
his  fee,  amounting  to  $100,000.  But  the  judges  would  not 
allow  him  any  standing  in  court.  They  enlarged  on  the  value 
of  an  advocate's  services  to  his  client,  but  held  that  his  re- 
muneration must  be  a  gratuity — an  honorarium,  for  which  no 
suit  could  in  any  case  be  brought.  The  plaintiff  was  utterly 
ruined,  having  abandoned  all  his  other  practice  for  the  partic- 
ular case,  and  died  shortly  afterwards  broken  hearted. 


Judge  Dillon,  in  his  recent  address  before  the  National  Bar 
Association  at  Saratoga,  declares  himself  in  favor  of  a  con- 
servative scheme  of  codification  comprehending  th.e  principles 
of  the  law  relating  to  the  ordinary  and  daily  affairs  of  life  and 
of  society,  stating  what  is  clear,  removing  what  is  obsolete, 
settling  what  is  doulitful.  He  expressed  the  opinion  that  codi- 
fication within  the  limits  named  would  sooner  or  later  be 
adopted  in  England  and  then,  if  not  before,  in  this  country. 

Continuing,  he  objected  streniumsly  to  the  practice  adopted 
ill  appellate  courts  of  submitting  cases  upon  printed  briefs  and 
disfavoring  oral  argument  at  the  bar.  He  declared  that,  as  a 
means  of  eliciting  truth  and  reaching  sound  judgment,  there 
was  no  substitute  for  oral  argimientation,  and  he  ccmsidered 
the  substitution  of  printer's  ink,  for  face  to  face  argument  had 
been  attended  with  the  most  injurious  results.  He  objected 
also  to  the  practice  of  assigning  the  record  to  one  judge  to 
write  the  opinion  without  previous  examinatiim  of  the  case  in 
conference  by  all  the  judges.  In  both  of  these  respects  it  gave 
him  pleasure  to  say  he  considered  the  Supreme  Court  of  the 
United  States  to  be  a  model  for  all  other  appellate  ctmrts  in 
the  country. 
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COURT  OF  APPEALS  OF  KENTUCKY. 

McMAKIN  V.  SHELTON. 

(Filed  September  11,  1884.) 

1.  Guardian  ad  litem— Appointment  of— The  court  may,  In  its  diacretion, 
appoint  a  guardian  ad  litem,  though  the  infant  have  a  statutory  guardian. 
The  affidavit  that  there  is  no  statutory  guardian  is  not  a  prerequisite  to  the 
right  to  appoint,  but  is  merely  a  reliable  mode  specified  by  the  Code  for  In- 
forming the  court. 

2.  Upon  the  trial  by  a  jury  of  an  issue  of  fact  in  an  equitable  action  the 
testimony  may  be  given  orally. 

8.  Fraud— Relief— Nulla  Bona— Where  one  is  seeking  to  recover  money 
fraudulently  obtained  from  him  he  may,  in  the  same  suit,  ask  that  prop- 
erty previously  conveyed  by  defendant,  without  consideration  or  fraudu- 
lently, be  subjected  to  the  judgment,  althovigh  he  has  no  return  of  nulla 
bona. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  needless  to  discuss  the  right  of  recovery  on  the  facts 
alleged  in  the  petition  as  the  case  has  been  heretofore  in  this 
court  and  the  petition  adjudged  to  be  good  on  general  demurrer, 
and  we  perceive  no  reascm  why  the  collection  of  a  part  of  the 
debt  on.  the  notes  that  w'ere  forgeries  as  to  the  surety,  but  bind- 
ing on  the  principal,  should  release  the  surety  ou  the  note  con- 
ceded to  have  been  binding  on  all  until  the  surrender  to  the 
principal  obligor,  and  the  forged  notes  accepted  in  lieu  thereof. 

It  was  for  the  benefit  of  the  surety  to  collect  the  money  on 
the  forged  notes,  and  the  amount  of  that  collection  has  been 
credited  on  the  note  in  controversy,  and  no  well  founded  com- 
plaint arises  from  this  alleged  error. 

Another  ground  for  reversal  in  this  case  is  that  the  infant 
defendants  appeared  and  defended  by  their  guardian  ad  litem, 
when  the  re(M)rd  shows  they  had  a  statutory  guardian,  whose 
duty  it  was  to  make  defense  for  the  infants. 

Section  88  of  the  Civil  Code  does  provide  that  **no  appoint- 
ment of  a  guardian  ad  litem  shall  be  mad(»  until  the  defendant 
is  summoned,  etc.  Nor  until  an  affidavit  of  the  plaintiff  or 
his  attorney  shall  be  filed,  and  showing  that  the  defendant  haa 
no  guardian,  curator,  nor  committee  residing  in  the  St^ite 
known  to  the  affiant."     Hubs(»ction  2  of  the  same  section  pro- 
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vides  that  a  guardian  ad  litem  may  be  appointed  by  the  court 
or  the  judge  thereof,  whether  a  guardian,  curator  or  committee 
appear  for  the  defendant  or  not,  or  by  the  clerk  of  the  court 
during  vacation,  if  the  affidavit  mentioned  in  subsection  1  of 
this  section  be  filed.  No  affidavit  could  have  been  made  in 
this  case  that  there  was  no  statutory  guardian,  because  the  rec- 
oni  showed  there  was  such  a  guardian,  and  if  it  had  been  sug- 
gested to  the  court  that  the  guardian,  was  present,  or  an 
affidavit  filed  that  no  guardian  ad  litem  was  necessary  for  that 
reason,  the  court  under  subsection  2  was  authorized  to  appoint 
a  guardian  ad  litem.  The  appointment  is  left  to  the  discretion 
-of  the  court,  whose  duty  it  is  to  see  that  the  interest  of  the  in- 
fant is  protected  and  a  proper  defense  made  for  him. 

The  prime  object  in  requiring  an  affidavit  as  provided  in  sub- 
section 1  of  section  88  is  to  notify  the  court  of  the  existence  of 
a  statutory  guardian,  if  one  has  been  appointed,  whose  dut)''  it 
is  to  defend  for  the  infant,  for  the  reason  that  such  a  guardian 
is  presumed  to  know  more  of  the  question  involved  in  the  liti- 
gation than  a  mere  stranger,  and,  therefore,  is  in  a  condition 
to  make  a  substantial  defense  if  any  exists;  but,  although  the 
guardian  is  in  court,  the  judge  may  still  appoint  a  guardian  ad 
litem  as  provided  in  subsecticm  2.  The  statutory  guardian  was 
in  court;  had  been  served  with  process  for  the  infants,  but 
made  no  defense  for  the  reason  doubtless  that  their  mother 
and  the  administrator  of  the  estate  of  their  father  had  made 
the  issue  as  to  the  right  of  recover}^  on  the  old  note,  and  the 
counsel  representing  the  estate  was  made  giuirdian  ad  litem 
that  the  infants  might  make  a  common  defense  with  their 
mother.  A  statutory  guardian  may,  by  neglecting  his  duty, 
decline  to  defend,  or  the  judge,  under  the  circumstances  of  the 
jmrticular  case,  may  deem  it  proper  that  the  infant  should  be 
defended  by  a  guardian  ad  litem  instead  of  the  statutory  guar- 
dian, and  in  all  such  instances  tlie  discretion  of  the  court  will 
be  controlled  in  its  action  by  what  is  conceded  to  be  th(»  inter- 
est of  the  infant  defendant.  Here  the  infants  have  been  prop- 
erly served  with  ])rocess5  the  guardian  notified  and  the  defense 
filed  by  the  mother,  and  the  administrator  made  the  defense 
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for  the  infants,  and  it  would  under  the  circumstances  be- 
trifling  with  justice  to  say  that  the  absence  of  an  affidavit, 
that  there  was  no  guardian  when  there  was  one,  precluded  the- 
court  from  appointing  a  guardian  ad  litem,  and  necessitates  a  | 

reversal  of  the  judgment  below.     The  issue  in  the  case  was  as-  | 

to  the  liability  of  the  intestate  on  the  old  note  surrendered  for 
the  forged  notes.     The  question  was  submitted  to  the  jury  on  | 

that  issue  as  directed  by  the  chancellor,  and  when  tried  the  ' 

judgment  was  for  the  appellee.  Oral  testimony  was  heard  on 
that  trial,  and  the   objection  that  it  should   have  gone  to  ther  j 

jury  in  the  form  of  a  deposition  is  unavailing.     The  ancient  I 

chancery  practice  permitted  the  introduction  of  this  character 
of  testimony,  at  least  such  has  been  the  practice  in  this  State. 
(Savings  Bank  v.  Newton,  2  Metcalfe,  248,  and  Reading's  Ad- 
ministrator V.  Ford,  1  Bibb,  S38,  and  besides  subsection  2  of 
section  552,  when  treating  of  issues  of  fact  in  equitable  actions,, 
provides  that  the  court  may  require  oral  testimony  upon  a  trial 
^y  jury. ) 

Another  question  raised  by  counsel  is  that  the  chancellor 
had  no  power  to  subject  the  land  conveyed  by  the  intestate  to 
his  wife  and  children  upon  the  ground  of  fraud  or  no  consid- 
eration until  he  had  obtained  his  return  of  no  property  found.. 
It  is  certain  that  the  appellee,  w^hen  seeking  the  aid  of  the 
chancellor  to  relieve  him  from  the  fraud  and  forgeries  by  which 
he  was  induced  to  surrender  a  valid  claim,  had  gone  to  the 
proper  tribunal  for  relief,  and,  the  claim  being  of  equitable  cog- 
nizance, he  had  the  right  to  combine  with  his  prayer  for  judg- 
ment the  further  prayer  for  subjecting  the  property  fraudulently 
conveyed  to  the  ])ayment  of  his  debt.  There  may  have  been 
some  question  as  to  the  propriety  of  making  the  widow  and 
infant  children  defendants  or  of  inverting  the  causes  of  action,, 
but  having  done  so,  and  no  demurrer  being  interposed  upon, 
that  ground,  it  is  now  too  late  to  raise  that  question. 

In  Halbert  V.  Grant,  4  Monroe,  580,  this  court  has  said: 
** Where  the  claim  is  purely  equitable,  and  such  as  the  chancel- 
lor will  take  cognizance  of  in  the  first  instance,  he  will  at  the' 
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same  time  go  the  entire  extent  and  inquire  into  obstriietionB 
in  the  way  of  enforcing  the  demand.''  This  is  the  third  time 
this  case  has  been  passed  on  in  this  court,  and  at  this  stage  of 
the  proceeding  it  is  not  necessary  tt)  inquire  into  the  sufficiency 
of  the  pleadings  or  the  nature  of  the  remedy  adopted.  All 
those  questions  have  been  passed  on  at  a  former  hearing,  and 
besides  the  appellee  was  entitled  to  the  relief. 
.  Judgment  affirmed. 

E.  E.  McKay  for  appellant. 

John  S.  Kelly  for  appellee. 


HARRIS,  &c.  V.  BERRY. 

(Filed  May  29,  1884.) 

1.  A  guardian  must  act  In  good  faith  and  with  the  same  discretion  that  a 
prudent  man  would  show  in  the  management  of  his  own  affairs.  In  collect- 
ing a  claim  from  a  debtor  resident  in  another  State  he  is  not  required  to  do 
more  than  employ  a  competent  attorney  or  agent  in  such  State  to  look  after 
the  debt. 

2.  The  adult  age  in  Missouri  being  18,  a  guardian,  whose  ward  resides 
here,  can  not  sue  there  in  her  name  as  for  an  infant  because  she  is  not  of  age 
here  until  21. 

Apjieal  from  Marion  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1864  Robert  Philips  died  in  Perry  county,  Mis- 
souri, the  owner  of  a  large  estate,  real  and  personal.  He  left 
a  last  will  and  testament  by  which  he  devised  his  estate  to  his 
widow  and  children.  He  had  ))een  twice  married,  leaving  sur- 
viving him  four  children  by  his  first  and  one  child  by  his  last 
wife. 

Henry  L.  Caldwell,  of  Missouri,  and  the  appellee,  N.  T. 
Berry,  of  Lebanon,  Ky.,  were  appointed  as  his  executors,  Cald- 
well alone  qualifying.  In  his  will  he  gives  to  his  children  cer- 
tain portions  of  his  real  estate,  and  to  some  more  valuable 
than  that  given  to  others,  and  requires  his  executors,  as  soon 
as  practicable,  to  have  the  property  devised  to  his  children 
valued,  and  in  the  distribution  of  his  personalty  due  regard  is 
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to  be  had  to  said  valuation  so  as  to  make  all  the  shares  of  his 
children  equal.  He  appointed  the  appellee,  N.  T.  Berry,  the 
testamentary  guardian  of  his  children  by  his  first  wife,  and  re- 
quested that  each  of  them  and  their  estates  should  be  trans- 
ferred to  Kentucky  as  soon  as  practicable. 

It  was  also  his  will  that  the  county  court  should  make  divi- 
sion according  to  his  will  without  waiting  for  three  years  to 
expire,  as  required  by  the  statute  of  Missouri.  In  1865  the  ap- 
pellee, N.  T.  Berry,  qualified  as  guardian  for  the  four  children 
in  the  Marion  County  Court  in  this  State,  and  the  children 
were  removed  by  him  to  Kentucky,  and  their  domicil  was  in 
this  State  from  that  time  until  the  appellants,  the  daughters, 
married.  One  of  them,  Laura,  married  S.  L.  Gray  and  the 
other,  Lemette,  married  J.  M.  Harris. 

The  grandfather  of  these  children  died  in  the  year  1866,  and 
Berry,  tlie  appellee  as  their  guardian,  made  a  settlement  before 
the  Marion  county  judge  in  1869  of  the  estate  coming  to  his 
hands  from  their  grandfather. 

In  1869  and  1871  the  appellee  made  settlemer^Jis  in  the  same 
court  of  what  came  to  his  hands  from  ])oth  estates.  In  1872 
he  made  a  final  settlement  of  his  accounts  as  guardian  of 
Lemette,  who  married  Harris,  she  being  21  years  of  age,  and  in 
1874,  after  Laura  ))ecame  of  age,  made  a  settlement  of  her  ac- 
counts. 

This  action  is  brought  by  the  two  (laughters  and  their  hus- 
bands, seeking  to  nuike  the  guardian  liable  for  amounts  that  came 
into  the  hands  of  the  Missouri  executor  and  were  unaccounted 
for  by  him,  it  being  alleged  in  the  petition  that  the  same  was 
lost  to  the  appellants  by  the  reason  of  the  want  of  diligence  on 
the  part  of  their  guardian  in  collecting  it  in  the  attempt  to 
collect  their  (^state  for  distribution.  Each  distributee  of  this 
estate  was  entitled  to  about  $11,000,  and  failed  to  get  that 
much  by  some  $8,(KX). 

It  is  alleged  in  the  petition  that  the  judgment  obtained 
against  Caldwell  in  the  Marion  County  Court  on  his  final  set- 
tlement, that  was  not  nuidf»  until  1870,  was  $9,072  to  each  one 
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of  the  children,  and  the  amount  of  this  judgment  the  appel- 
lants say  was  concealed  from  them  by  the  guardian,  and  for 
this  they  ask  a  judgment.  It  is  evident  that  this  simi  was  the 
entire  amount  due  to  each  child  from  the  personal  estate,  and 
that  the  greater  portion  of  that  judgment  had  been  paid  to  the 
guardian  and  by  him  accounted  for  in  his  settlement  with  his 
wards.  The  judgment  seems  to  have  been  rendered  or  the  final 
settlement  made  without  reference  to  what  had  been  paid  by 
the  executor,  Caldwell,  to  the  guardian.  Berry  had  in  fact  re- 
ceived for  his  four  wards  near  $17,000  before  the  settlement  x>f 
1870  was  made,  and  after  that  time  collected  other  sums,  all 
of  which  he  has  settled  or  accounted  for  in  his  settlements. 
The  only  question  is,  should  he  be  compelled  to  account  for 
the  assets  that  never  reached  his  hands?  If  he  used  such  dili- 
gence as  a  prudent  business  man  would  have  exercised  under 
the  (nrcumstances  he  should  not  ))e  held  liable. 

He  undertook  to  collect  the  estate  of  the  infants  in  Missouri, 
and  having  done  so  he  was  required  to  use  such  diligence  at 
least  as  he  would  have  used  in  reference  to  his  own  affairs.  It 
was  not  required  of  him  that  he  should  remain  in  Missouri  and 
watch  this  estate  as  a  resident  guardian  or  fiduciary  should 
have  done,  but  he  was  recpiired  to  have  some  vigilant,  prudent 
agent  or  attorney  to  aid  him  in  the  collection  of  the  moneys 
due  his  wards,  and  to  take  such  steps  as  seemed  to  ])e  necessary 
for  that  purpose. 

We  think  the  general  rule  as  to  the  diligence  requimd  of 
trustees  and  guardians,  when  applied  to  the  facts  of  this  case, 
releases  the  giuirdian  from  any  liability  for  the  default  of  the 
executor.  The  rule  is  ''that  nothing  more  should  !)(»  required 
of  a  trustee  than  that  he  should  act  in  good  faith  and  with  the 
same  pnuience  and  discretion  that  a  prudent  man  is  accus- 
tomed to  exercise  in  the  nnmagement  of  his  own  affairs.''  To 
subject  a  guardian  to  losses  that  he  could  not  anticipate,  and 
when  the  evidence  sJiows  that  he  is  acting  in  good  faitli  and 
with  at  least  ordinary  judgment  would  be  inequita))le  and  un- 
just. 

The  case  of  Hemphill  v.  Lewis,  7  Bush,  214,  is  relied  on  ))y 
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counsel  for  the  appellants  in  this  case,  where  one  guardian  sued 
a  former  guardian,  but  omitted  to  sue  his  surety,  and  the  guar- 
dian becoming  insolvent  and  the  claim  not  being  prosecuted 
in  time  against  the  surety,  the  estate  of  the  infant  was  lost, 
the  guardian  was  held  responsible.  There  is  a  seeming  hard- 
ship in  that  case  in  'making  the  guardian  liable,  as  this  court 
has  in  many  cases  recognized  the  general  rule  already  given 
that  **a  trustee  who,  in  the  faithful  discharge  of  his  duties 
has,  in  a  matter  of  judgment  or  discretion,  erred  so  as  to 
injuriously  affect  the  parties  in  interest,  he  will  not  in  gen- 
eral be  held  liable  unless  guilty  of  gross  neglect"  (Cann  v. 
Peter,  6  Bush,  628).  In  that  case,  however,  it  might  well  be 
said  that  the  failure  to  sue  the  surety,  v/a\  t!i;'ro':)y  permitting 
him  to  be  released  V)y  lai)se  of  time,  was  ti  gross  neglect  of  duty, 
and  for  that  reason  the  guardian  should  b^  heKl  li.ihle. 

The  executor  had  three  years  in  this  inst-.ince  in  which  to 
make  distribution   by  the  law  of  the  S^it^  wh?re  he  qualified. 
He  made  a  final  settlement  in  1870,  and  during  a  great  part  of 
the  timo  he  acted  as  executor,  having  qualified   in  1864,  the 
country  was  in  such  confusion  and  the  business  interests  of  the 
State  of  Missouri  so  much  crippled  as  to  render  it  difficult  to 
settle,  collect  and  distribute  a    large  epfc.it.^  with   the  facilities 
that  would   be  required  of  a  fiduciary  un. lor  ordinary  circum- 
stances.    The  appellee.  Berry,  had  sought  the;  advice  and  em- 
ployed as  his  agent  the  best  counsel  tli.it  p.irt  of  the  State 
afforded,   and  when  the  settlement  w.s  made  in   1870,  upon 
which  an  execution  might  have  been  istae.l  for  the  amount  due 
in  accordance  with  the  law  of  that  Stat^  the  appellee  was  ad- 
vised by  his  coimsel  that  he  had  better  not  issue  the  execution; 
that  more  could  be  made  by  delay  than  by  attempting  to  coerce 
payment.     Acting  upon  professional  a  1 /ice  and  being  placed 
in  such  a  condition  as  absolutely  requir  >  1  of  the  guardian  that 
he  should  seek  such  advice,  it  would  be  unjust  to  hold  him  re- 
sponsible, when  living  in  Kentucky  he  could  not  be  presumed 
to  know  as  much  of  the  business  affairs  of  the  executor  and  his 
ability  to  pay  as  those  who  lived  in  that  State  and  were  familiar 
with  his  surroundings. 
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Besides,  in  1870  one  of  the  wards,  by  the  law  of  Missouri,. 
was  sui  juris,  and  the  other  became  so  in  a  short  time  there- 
after. The  executions  had  to  issue  in  the  name  of  one  of  the 
children  at  least,  and  was  so  issued,  she  having  the  same  right 
to  control  it  as  she  would  have  had  if  of  full  age  under  the  law 
of  this  State.  The  status  of  all  persons  who  seek  the  aid  of 
the  courts  of  law  or  equity  in  Missouri  must  conform  to  the 
law  of  that  State,  and  if  the  female,  at  the  age  of  eighteen,  is 
empowered  by  law  to  sue  and  be  sued,  the  fact  that  she  is  not 
of  age  by  the  law  of  the  State  where  she  lives  will  not  author- 
ize her  guardian  to  sue  for  her  or  permit  the  mode  of  procedure 
in  Kentucky  to  control  the  manner  of  relief  in  Missouri. 

The  law  of  Missouri  gave  to  the  children  a  lien  on  all  the 
real  estate  of  the  executor  to  secure  them  in  the  amount  of 
their  judgment,  and  by  the  advice  of  counsel  the  issuing  of  the 
execution  was  delayed,  as  it  was  manifest,  in  the  opinion  of 
counsel,  that  if  executions  issued  the  property  would  not  \my 
the  judgment.  He  gave  no  authority  to  his  attorney  to  hold 
up  the  executions  longer  than  he  thought  prudent,  as  Berry 
states,  and  to  use  such  judgment  on  his  part  as  would  enable 
him  the  more  certainly  to  make  the  money.  His  actions  and 
conduct  should  not  be  judged,  and  the  same  responsibility  at- 
tached to  his  acts  as  would  ))e  the  case  if  he  had  lived  in  the 
county  and  State,  and,  as  a  business  prudent  man,  would  have 
been  required  to  exercise  his  own  judgment  in  regard  to  a  mat- 
ter about  which  he  was  as  capable  of  judging  as  the  attonuiy 
employed  by  him.  The  testator  knew  when  he  selected  the- 
appellee  as  the  guardian  for  his  children  that  the  latter  must 
necessarily  select  some  one  to  act  for  him  in  Missouri  in  wind- 
ing up  this  estate.  If  then  he  selected  a  prudent  adviser  and 
counselor,  he  ought  not  to  be  made  liable  even  if  his  agent 
acted  improperly  in  not  issuing  his  execution  sooner,  the  ex- 
ecution having  been  issued  in  1872.  The  fact  also  appears  that 
the  attorney  did  collect,  without  the  aid  of  an  execution,  $2,000 
after  the  settlement  was  made.     Ceisel,  his  lawyer,  died  and 
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the  guardian  then  employed  other  able  counsel  to  defend  an 
Action  in  equity  with  an  injunction  that  the  executor  had  ob- 
tained against  the  collection  of  the  execution  issued  from  the 
county  court.  That  injunction  was  dissolved,  the  executor  ob- 
taining a  credit  for  a  small  sum  that  by  mistake  had  been 
charged  against  him. 

The  judge  of  the  circuit  court  testifies  that  **during  all  of  his 
professional  experience  he  never  saw  a  man  more  diligent  and 
attentive  to  the  interests  entrusted  to  his  care  than  Mr.  Berry 
during  the  entire  litigation,  or  who  under  like  circumstances 
used  greater  efforts  to  protect  those  interests  than  he  did  then 
and  afterwards. "  This  statement  is  corroborated  by  all  familiar 
with  the  business  connected  with  the  settlement  of  this  estate 
and  the  acts  of  appellee  with  reference  to  it. 

After  Berry,  appellee,  had  settled  with  these  appellants  he 
informed  them  of  the  condition  of  the  estate  in  Missouri. 
They  knew  of  the  equity  action,  the  lial^ility  of  the  surety  in 
the  injunction  bond,  as  well  as  the  sureties  in  the  bond  as  ex- 
<^cutor.  He  had  employed  counsel  to  prosecute  the  claim 
against  the  sureties,  and  these  appellants  were  unwilling  to 
look  to  the  sureties  and  sought  relief  against  their  guardian, 
whose  acts,  so  far  as  we  are  able  to  judge  from  this  record,  evi- 
dence not  only  the  best  of  faith,  but  that  degree  of  prudence 
that  he  would  doubtless  have  exercised  in  reference  to  his  own 
busine.-^s  interest,  and,  measuring  his  conduct  by  the  standard 
of  common  prudence  and  judgment,  no  responsibility  should 
rest  u])on  him  in  the  form  of  a  judgment  in  favor  of  these  a])- 
pellants. 

The  county  court  of  Missouri  alone  had  the  power  to  make 
the  division  })etw^een  the  children  as  required  by  the  will  of  the 
testator.  The  division  was  made  and  the  valuation  fixed  upon 
the  real  estate  so  as  to  produce  equality  between  them,  or,  if 
not,  the  giuirdian  should  not  be  held  resp()nsi))le,  besides  giving 
to  the  appellants  the  interest  they  did  get  on  the  moneys  paid 
them  by  the  guardian  to  make  them  equal  with  those  having 
real  estate  of  more  value,  and  giving  to  those  having  this  real 
•estate  its  income,  and  those  receiving  the  money  when  siett le- 
nient was  made  have  now  more  income,    by  way  of  interest. 
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than  the  income  realized  from  the  realty  by  those  whose  share 
in  the  personalty  was  lessened  by  having  received  it.  So  there- 
is  no  such  unjust  division  as  calls  for  relief,  and  the  guardian 
has  received  no  more  compensation  than  he  was  entitled  to  re- 
ceive. 

The  judgment  below  is,  therefore,  affirmed. 

W.  B.  Harrison  and  Jno.  McChord  for  appellants. 

Sam  B.  Berry,  A.  Duvall  and  Rountree  <fe  Lisle  for  appellee.. 


L.  &  N.  R.  R.  CO.  V.  HOWARD'S  ADMINISTRATOR. 

(Filed  September  4,  1884.) 

1.  Negligence — Railroad— A,  walking  on  the  railroad  track  at  11  o'clock  at 
night,  at  a  place  where  it  crosses  a  high  embankment,  was  killed  by  a  pass- 
ing engine,. Held— The  railroad  is  not  liable  unless  it  appeared  that  the  train- 
man knew  of  his  danger,  and  could  have  saved  him  by  ordinary  care.  (9. ) 
The  degree  of  caij^  requirt»d  in  running  over  road-crossings  and  through 
streets  of  a  town  contrasted  with  that  required  in  running  over  less  frequented 
parti}  of  Che  road.  (3.)  Rules  regulating  the  blowing  of  whistles  and  ringing 
of  bells  are  adopted  for  the  protection  of  passengers,  trainmen  and  the  public 
using  the  track  at  public  crossings,  and  not  for  mere  trespassers  on  other 
parts  of  the  track. 

A])peal  fnmi  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  July,  1881^  a  young  man  liy  the  name  of  John  Howard 
was  run  over  and  killed  by  the  carH  of  the  appelhuit  at  a  point 
near  the  town  of  Chicago  in  the  county  of  Marion.  The  appel- 
lee, Thomas  Roberts,  qualified  as  the  administrator  of  his  es- 
tate, and  instituted  the  present  action  under  the  statute  against 
the  railroad  copmany,  alleging  that  the  death  of  his  intrastate 
was  caused  by  the  negligence  of  its  employees  in  running  the 
train.  There  are  two  counts  in  the  petition,  the  one  for  or- 
dinary negligence  and  the  other  for  willful  neglect.  At  the 
elo.*j>e  of  the  evidence  for  the  plaintiff  the  appellant  moved  for 
a  peremx^tory  instruction  that  was  refused,  and  upon  the  final 
hearing  a  verdict  and  judgmf^nt  was  rendered  against  the  ap- 
pellant for  $5,(X)0. 
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This  court  has  often  held  th«tt  when  the  evidence  conduces 
in  any  degree  to  establish  the  right  of  recovery  it  is  improper 
to  instruct  the  jury  to  find  for  the  defendant,  and  before  a 
nonsuit  is  directed  to  be  entered  it  must  appear,  admitting 
the  testimony  to  be  true  and  the  inferences  fairly  deducilile 
from  it,  the  i)arty  seeking  to  recover  has  failed  to  make  out  his 
case. 

With  this  rule  of  practice  long  established  and  often  recog- 
nized by  this  court  it  is  proper  to  deter.ninj^  in  the  first  place 
the  question  arising  on  the  motion  for  a  nonsuit,  as  it  may 
avoid  the  necessity  for  considering  the  other  propositions  pre- 
sented in  the  })riefs  of  counsel.  (Jarman  v.  Howard,  8  Mar- 
shall, 884;  McPherson  v.  Hickman,  1  Monroe,  170;  Rowland 
v.  Hanna,  2  B.  Monroe,  129;  Eaky  v.  Cady,  18  Monroe,  99; 
Bell  V.  Rowland,  Hard.,  801;  Gallatin  v.  Bradford,  1  Bibb, 
209;  Shay  V.  Turnpike  Co.,  1  Bush,  109.) 

It  appears  from  the  evidence  on  the  part  of  the  plaintiff  that 
defendant's  road,  about  one-fourth  or  one-half  mile  scmth  of 
where  the  appellee's  intestate  was  killed,  is  very  crooked,  ])ass- 
ing  through  several  cuts  and  around  curves,  and  that  this  part 
of  the  road  the  cars  papsed  over  before?  reaching  the  intestate. 
The  latter  had  been  working  as  one  of  the  section  liands  on  de- 
fendant's road  prior  to  his  death,  and  whether  he  was  at  the 
time  in  the  employment  of  the  coaupany  does  not  distinctly  aj)- 
pear,  nor  is  it  important  to  inquire  in  view  of  the  facts  before 
us. 

The  intestate  was  l)oarding  with  Pat  Kearns,  who  was  the 
section  boss,  and  lived  about  (me  and  a  half  miles  north  of 
Chicago  and  about  one-half  mile  north  of  where  intestate  was 
killed.  The  intestate  had  been  to  a  dance  near  Chicago,  and 
in  going  to  his  boarding  house  at  Kcmrns'  had  gone  on  to  the 
railroad  and  was  following  its  track  to  his  destination,  instead 
of  the  ordinary  dirt  road,  and  while  on  the  company's  road, 
about  11  or  12  o'clock  at  night,  was  run  over  and  killed. 

The  killing  was  on  a  long  fill  near  a  curve,  with  a  down 
grade  in  the  direction  the  engine  was  going  at  the  time  of  the 
accident,  and  away  from  any  town  or  road  crossing.     The  en- 
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gine  had  become  disabled  in  gome  way  and  was  on  its  way  to 
Louisville  for  repairs,  and  had  no  train  attached  to  it.  From 
the  testimony  of  the  appellee,  and  this  could  alone  be  consid- 
ered on  the  motion,  the  engine  was  running  with  great  rapid- 
ity, ringing  no  bell  or  blowing  any  whistle  at  Chicago  or  any 
of  the  curvings.  No  one  was  on  the  engine  and  tender  but  the 
engineer  and  fireman.  It  was  a  clear  night,  but  no  moon,  and 
the  emplo^'es  seem  not  to  have  known  until  the  next  day  that 
the  intestate  had  been  killed  by  the  train.  Howard  knew  or 
should  be  presumed  to  have  known  that  trains  were  likely  to 
pass  at  any  time  on  the  road,  and  that  his  trip  to  his  boarding 
house  would  be  attended  with  danger.  He  was  heard  singing 
and  making  a  loud  noise  as  he  pursued  his  way,  and  seemed 
to  be  thoughtless  as  to  the  danger. 

He  certainly  ought  to  have  known  that  there  was  nothing  to 
advise  the  engineer  or  those  in  charge  of  the  engine  to  look  out 
for  persons  traveling  upon  that  part  of  defendant's  road  at 
that  hour  of  the  night.  If  in  a  town  or  at  a  road  crossing,  or 
approaching  either,  it  would  have  been  the  duty  of  the  engineer 
to  give  the  proper  signal  of  the  train's  approach,  and,  even  with 
the  signal  given,  the  company  might  be  held  responsible  for 
the  reckless  running  of  the  train  at  the  crossing,  as  was  hold 
by  this  court  in  the  case  of  the  Louisville  &  Cincinnati  Rail- 
road Co.  V.  Goetz  Administrator.  In  that  case  the  right  to 
the  use  of  the  road  at  the  crossing  was  mutual,  the  company 
having  the  right  to  run  on  it  with  its  trains,  and  the  intestate 
the  right  to  cross  the  track,  it  being  a  part  of  the  ordinary 
highway.  In  the  character  of  case  cited  bojth  parties  must  ex- 
ercise such  care  as  men  of  common  prudence  and  intelligence 
would  ordinarily  use  under  such  circumstances.  In  the  case 
before  us  the  company  had  the  exclusive  right  to  the  use  of  the 
road  at  the  place  where  the  appellee's  intestate  lost  his  life, 
and  we  see  no  reason  for  making  the  company  respcmsible  un- 
less it  .should  appear  that  those  in  charge  of  the  train,  after 
discovering  the  condition  and  danger  of  the  party  injured, 
could,  by  the  exercise  of  the  proper  care,  have  avoided  the  in- 
jury. 
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The  error  committed  by  the  court  below  is  embodied  in  in- 
stnicticm  No.  1  given  at  the  instance  of  the  paintiff,  with  refer- 
ence to  the  rules  of  the  company,  and  for  that  reason  a  nonsuit 
was  ordered. 

There  is  a  rule  of  the  company  requiring  **all  special  and 
irregular  trains,  whether  running  by  telegraph  orders  or  not, 
must  be  run  with  great  care,  and  whistle  sounded  one-half  mile 
from  all   abrupt  curves   and  obscure   highway  crossings,  and 
when  approaching  stations. "     This  rule  was  read  to  the  jxiry 
as  evidence,  against  the  objection  of  the  appellant,  and  proof 
introduced  conducing  to  show  that  no  whistle  was  heard  at  the 
curve  or  at  any  other  time  until  it  reached  some  station  far 
beyond  the  point  where  the  accident  happened.     This  rule  of 
the  company,  together  with  other  rules  regulating  the  running 
of  trains,  is  made  part  of  the  record,  and  while  they  have  been 
adopted  for  the  safety  of  the  passengers  and  the  proper  running 
of  the  trains,  and  to  notify  those  who  have  the  right  tg  the  use 
of  any  part  of  the  road  of  the  train's  approach,  the  rule  in 
question  with  reference  to  blowitig  the  whistle  when  approach- 
ing abrupt  curves  was  intended  to  avoid  obstructions,  and  not 
designed  for  the  protection  of  those  who  are  so  reckless  of  their 
own  lives  as  to  undertake  to  convert  a -railroad  track  into  a 
common  passway.     The  court  told  the  jury  that  it  was   the 
duty  of  those  in  charge  of  the  train  to  blow  the  whistle    at 
abrupt  curves,  and  if  no  such  signal  was  given  when  Howard 
was  killed,  and  if  it  had  been  given  he  would  not  have  been 
killed,  they  must  find  for  the  plaintiff. 

This  instruction.should  not  have  been  given,  but  on  the  facta 
of  the  case,  as  ))re«ented  by  the  phiintiff,  a  verdict  for  the  de- 
fendant should  have  been  entered.  After  the  intestate  had 
])hiced  his  life  in  peril  it  was  the  duty  of  those  in  charge  of  the 
train,  when  made  aware  of  his  danger,  to  use  all  reasonable 
means  at  their  command  to  save  his  life,  but  the  engineer  nor 
the  fireman  were  required  to  know  or  to  anticipate  the  presence 
of  any  intelligent  Imman  being  on  that  part  of  the  road  at  11 
o'ch)ck  at  night.     The  right  of  a  railroad  company  to  use  its 
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track  is  exclusive  of  the  public,  except  where  they  have  the 
right  to  cross  it,  or  where  its  use  in  a  reckless  or  improper  way 
must  necessarily  endanger  the  lives  of  those  whose  proximity 
to  the  road  requires  the  exercise  of  care  and  caution  by  those 
running  railroad  trains.  In  passing  through  cities,  towns  or 
places  where  persons  congregate  greater  care  and  caution  must 
be  exercised  than  on  that  portion  of  the  road  where  human 
beings  have  no  right  or  license  to  travel.  The  speed  in  which 
the  train  is  propelled  in  such  a  case  can  not  be  said  to  be  will- 
ful nelgect  on  the  part  of  the  comi)any  as  to  one  who  volun- 
tarily places  himself  on  the  track,  and  is  injured  by  reason  of 
his  own  carelessness. 

To  adjudge  otherwise  would  be  to  convert  the  track  of  the 
railway  into  a  public  road  for  the  use  of  all  who  choose  to  go 
upon  it,  nor  is  it  negligence  of  a  less  degree  for  which  a  recov- 
ery can  be  had,  for  the  act  of  the  party  complaining  was  the 
direct  and  proximate  cause  of  the  iiijufy.     It  is  evident  from 
the  facts  before  us  that  the  intestate  lost  his  life  by  placing 
himself  in  such  a  position  as  made  the  danger  to  himself  im- 
minent, and  but  for  such  reckless  action    on    his   part  would 
have  received  no  injury.     There  was  the  absence  of  all  care  on 
the  part  of  the  intestate  in  protecting  himself  against  the  dan- 
ger, and  while  it  was  the  duty  of  those  in  charge  of  the  train 
to  avoid  nmning  over  him,  and  to  exercise  even  more  than  or- 
dinary care  for   that   puri)()se  when  apprised  of  the  danger  to 
which  he  was  exposed,  in  this  case  there  is  no  proof  or  any  fact 
from  which  an  inference  might  be  drawn  that  the  company's 
employes  knew  that  the  plaintiflP's    intestate  was  on  the  track, 
nor  was  there  any  reason  upon  which  they  could  have  based  the 
belief  that,  the  intestate  or  any  one  else  was  using  the  track  of 
the  road  as  a  passway  at  or  near  the  point  where  the  injury 
was  inflicted. 

The  plaintiff's  own   testimony  shows  ^gross  neglect  on  the 
part  of  the  intestate,  and  the  absence  of  any  neglect  on  the 
part  of  the  employes  of  the  comi)an3\ 
October,  1884—2 
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Rules  and  regulations  adopted  by  the  company  for  the  pro- 
tection of  its  passengers  and  trains  do  not  apply  to  trespassers 
on  its  road,  whose  own  wrongful  and  negligent  conduct  places 
them  in  danger,  and  the  only  obligation  or  duty  on  the  parj  of 
the  company  or  its  employes  in  such  a  case  is,  when  made 
aware  of  the  danger,  to  avoid  inflicting  any  injury  if,  by  the  ex- 
ercise of  ordinary  diligence,  they  can  prevent  it. 

When  the  facts  are  conceded  upon  which  the  charge  of  negli- 
gence is  based  it  then  becomes  a  question  of  law  as  to  whether 
a  case  of  negligence  has  been  established,  and  the  plaintiff's 
own  testimony  failing  to  show  any  cause  of  action  the  court 
below  should  have  instructed  the  jury  to  find  for  the  defend- 
ant. The  judgment  below  is,  therefore,  reversed  and  the  cause 
remanded,  with  directions  to  award  a  new  trial  and  for  pro- 
ceedings consistent  with  this  opinion. 

Rountree  &  Lisle  and  Wm.  Lindsay  for  appellant. 

Russell  &  Rust^ell  for  appellee. 


COCHRAN  &  FULTON  v.  ANDERSON  COUNTY  NATIONAL 

BANK,  &c. 

(Filed  November  15,  1888.) 

1.  Partnership— A  and  B  having  purchased  a  lot  of  whisky  on  joint  ac- 
count, A  pledged  the  warehouse  receipts  to  secure  his  own  debt,  Held— The 
Individual  creditor,  though  innocent,  took  no  title  as  against  B  and  the 
I)artnership  crditors.  One  partner  has  unlimited  right  to  sell  the  partner- 
ship assets  but  not  to  pledge  them.  (2. )  The  rule  is  otherwise  wheiv  the 
partneiship  is  a  dormant  one. 

Appeal  frimi  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Pryor. 

It  is  unnecessary  to  notice  the  preliminary  (luestions  raised 
by  counsel  for  the  api)enee  on  the  last  h(?aring,  and  in  the  con- 
sideration of  this  case  it  will  be  treated  as  if  all  the  actions 
had  ])e(?n  consc^lidatcnl  and  heard  with  the  action  in  which 
Shipman  was  adjudged  to  have  made  a  fraudulent  preference 
as  between  creditors,  l^ringing  the  case  within  the  act  of  1856. 
It  was  a  case  in  which  the  entire  estate  of  Shipman  passed  to 
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creditors  for  distribution.  It  was  so  considered  by  the  court 
below,  and  the  only  question  to  be  settled  here  arises  as  to  the 
conflicting  liens  or  j)riorities  in  rights  in  the  distribution  of 
the  fund  arising  from  the  sale  of  Shipman's  property. 

The  evidence  conduces  to  show  that  Shipman  was  a  private 
warehouseman,  engaged  largely  in  buying  and  selling  whisky 
on  his  own  account  and  for  others. 

The  appellants,  Cochran  &  Fulton,  became  the  indorsers  of 
Shipman  for  a  considerable  sum  of  money,  and  in  order  to 
secure  them  in  their  liability  he  pledged  to  them  as  collaterals 
certain  warehouse  receijits  for  many  barrels  of  whisky,  with 
the  serial  numbers  inserted,  and  if  this  controversy  was  alone 
with  the  appellants  and  Shipman  there  could  be  no  question  as 
to  the  former's  right  to  subject  the  whisky  to  the  payment  of 
the  debt  for  which  they  were  bound,  and  which  they  were  com- 
pelled to  pay.  The  rights  of  other  parties  intervened,  and  they 
claimed  the  whisky  that  had  been  pledged  to  Cochran  &  Fulton 
as  theirs,  and  were  adjudged  to  have  priority  in  the  distribu- 
tion of  the  proceeds  of  the  sale  of  the  whisky  by  the  judgment 
below. 

The  firm  of  Cochran  &  Fulton,  as  the  proofs  hows,  had  many 
transactions  with  Shipman  in  the  purchase  and  sale  of  whisky, 
and  Shipman. at  one  time  purchased  for  the  firm  1,000  barrels 
of  whisky  in  his  (Shipman's)  name,  with  the  agreement  that 
he  (Shipman)  was  to  have  a  part  of  the  profits.  This  was  some 
time  prior  to  the  bankruptcy  of  Shipman,  and  has  no  connec- 
tion with  this  case,  except  to  show  the  manner  in  which  Ship- 
man  was  conducting  his  business. 

It  is  well  established  that  he  purchased  and  sold  whisky  for 
others  as  well  as  himself,  and  that  he  had  no  partner  connected 
with  him  in  his  general  business,  but  now  and  then  became 
jointly  interested  with  others  in  the  purchase  and  sale  of 
specific  lots  of  whisky,  the  whisky  ))eing  identified  by  serial 
numbers,  as  is  usual  in  the  trade. 

Vandyke,  Powell,  Monroe  Walker  &  Son  and  the  Anderson 
Countj^  National  Bank  are  appellees  here,  and  the  three  first 
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named  claim  to  have  purchased  jointly  with  Shipman  certain 
specified  lots  of  whisky  that  were  deposited  in  his  warehouse, 
and  placed  in  each  case  to  the  account  of  the  particular  joint 
adventure. 

Shipman  and  Vandyke  entered  into  a  writing,  evidencing 
their  purchase  of  100  barrels  of  whisky  or  their  joint  interest 
in  the  100  barrels.  This  whisky  was  identified  by  numbers, 
and  removed  to  the  warehouse  of  Shipman,  and  then  placed  to 
the  account  of  Vandyke  &  Shipman.  Powell  had  purchased 
two  or  moresi)ecific  lots  jointly  with  Shipman,  with  the  whisky 
identified  in  and  out  of  the  warehouse  in  the  same  manner  as 
Vandyke's,  and  so  with  M(mroe  Walker  &  Son.  These  trans- 
actions did  not  constitute  the  bulk  of  the  business  conducted 
by  Shipman,  but  were  small  lots  of  whisky  purchased  on  joint 
account,  and  openly  held  and  claimed  by  the  parties  when  in 
the  warehouse,  and  before  it  reached  the  warehouse,  as  the 
joint  property  of  the  parties  making  the  purchase.  Shipman 
disposed  of  most  of  this  whisky  held  on  joint  account,  not 
leaving  enough  to  pay  to  the  other  joint  owners  their  i)ropor- 
tion  of  the  whisky  or  its  proceeds.  They  claim  that  in  a  court 
of  equity  their  claim  is  superior  to  that  of  the  api)ellants. 

The  whisky  or  the  several  lots  was  purchased  for  the  purpose 
alone  of  bping  sold  and  the  profits,  if  any,  divided. 

It  is  not  insisted  in  argument  that  Shipman   had  the  right 
to  pledge  the  whisky  belonging   to  others  for  his  own  debt  be- 
cause it  happened  to  be  in  his  warehouse,  or  that  he  could  issue 
warehouse  receipts,  and  pledge  those  receipts  as  security  for 
his  debts.     He  had  the  power  to  sell  the  whisky  because  it  was 
purchased  by  the  parties  for  that  purpose,   and  a  sale  would 
have  passed  the  title,  but  here  he  has  pledged  whisky  in  which 
these  appellees  had  a  joint  interest  to  pay  his  own  debt,  and 
this  can  not  be  done.     One  partner  iii  a  general  commercial 
partnership  has  no  such  right,  and  in  a  single  adventure,  or 
when  the  i)artnership  is  limited  to  two  or  more  adventures,  in 
particular  lots  of  whisky  or  certain  sj^ecified  property  the  ricrht 
of  one  joint  owner  to  pledge  for  his  own  debt  can  not  be  main- 
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tained  unless  authority  to  do  so  is  shown  to  have  been  given 
by  the  other  parties  in  interest.     It  is  conceded  or  the  proof 
shows  that  the  pledge  was  to  secure  Shii>man's  own  debt,  and 
of  property  that  had  been  purchased  jointly  with  others.     It 
can  not  be  said  that  appellees  trusted  Shipman  too  far,  for  if 
80  the   doctrine  would  apply  to  all  cases  where  property  is 
placed  in  the  hands  of  the  commission  merchants  to  sell  either 
for  a  particular  individual  or  on  joint  account,  nor  do  we  un- 
derstand that  such  a  position  is  urged  by  counsel.     They  have 
endeavored  to  maintain  that  these  parties  (appellees)  w-ere  dor- 
mant partners,  and  for  that  reason  the  whisky  passed  by  the 
pledge.     The  proof  is  clear  that  they  were  not  partners  in  the 
general  business  of  Shipman,  for  if  they  were,  and  the  name  of 
Shipman  was  alone  used,  the  parties  who  are  dormant  partners 
can  not  assert  a  claim  to  the  property  as  against  the  creditors 
of  the  ostensible  partner.     This  is  the  general  doctrine  appli- 
cable to  commercial  partnerships,  but  where  parties  purchase 
•one  or  more  specific  lots  or  parcels  of  property  on  joint  account, 
•or  in  the  nature  of  a  limited  partnership,  and  this  fact  is  not 
-attempted  to  be  concealed,  or  the  creditor  of  the  one  partner 
not  misled  by  the  others,  there  is  no  reason  for  the  application 
•of  such  a  rule.     If  they  dealt  generally  in  the  sale  and  purchase 
of  whisky  jointly  with  Shipman,  and  permitted  him  as  the 
ostensible  partner  to  possess,  use  and  claim   it  as    his  own  it 
would  present  a  different  question.    No  such  case  appears  from 
this  record.     Their  purchase  of   the   lot   or   specified   lots   of 
whisky  was  made  on  joint  account,  without  fraud  or  conceal*- 
ment  as  to  the  manner  of  the  purchase. 

It  was  entered  on  the  books  of  the  warehouse  as  the  joint 
property  of  the  ])arties.  The  appellees  concealed  nothing. 
Either  party  had  the  right  to  sell,  as  it  was  purchased  for  that 
purpt^se,  but  neither  had  the  right  to  pledge  for  his  own  debt. 
The  appellants  took  the  pledge  from  Shipman,  believing  that 
he  was  the  owner,  but  these  parties  gave  him  no  authority  to 
pledge  the  whisky  in  that  way.  They  had  done  nothing  to 
deceive  appellants  oi"  to  mislead  them  in  the  transaction  with 
Shipman. 
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If  they  were  dormant  partners  they  would  be  liable  for  ap- 
pellant's debt,  but  when  appellants  purchased  whisky  of  Ship- 
man  or  took  whisky  in  pledge  from  Shipman,  they  must  know 
that  it  is  Shipman's  property,  or  that  he  has  the  authority  to 
sell  or  pledge. 

Appellants  ask :  How  were  they  to  find  out  who  was  the 
owner  of  the  property?  The  answer  is:  How  are  they  to  find 
out  the  owner  of  any  of  the  lots  of  whisky  in  Shipman 's  ware- 
house? They  purchase  or  take  the  pledge  at  their  peril.  The 
doctrine  of  caveat  emptor  applies  in  all  such  cases.   • 

Such  warehouses  under  the   warehouse  law  of  the   State  are 
filled  by  whisky  belonging  to  many  parties.     They  are  places 
in  which  whisky  is  stored,    not  alone  for   the   owner,  but  for 
others,  and  the  owner  of  the  warehouse  has  no  power  to  issue 
warehouse  receipts  so  as  to  pass  the  title  against  the  consent  of 
the  owner.     The  question  made  in  this  case  as  to  the  effect  of 
the  warehouse  receipts  pledged  as  collaterals  to  the  appellanta 
maybe  simplified  by  asking  the  further  question:    Can    one 
joint  owner  of  property  pledge  the  whole  to  secure  h  is  indi- 
vidual debt  without  the  consent  of  the  other,  or  in  a  case  where 
they  purchase  two  or  three  specific  lots  of  whisky  for  the  pur- 
pose alone  of  sale  and  profit,  can  one  pledge  the  whole  whisky 
to  secure  his  own  deht?     To  either   question  we   think  ther& 
must  be  a  negative  response,  and   the  fact  that  the  one  having 
the  possession  makes  the  pledge  does  not  affect  the  question  or" 
make  the  other  a  dormant  partner.     The  only  reason  in  this- 
case  for  making  the  appellees  dormant  partners  is   that  Ship- 
man  had  the  whisky  in  his  warehouse,  and  the  appellants  did 
not  know  that  the  appellees  had  an  interest  in  it.     These  ap- 
pellees were  not  sharing  the  profits  or  interested  in  his  general 
business.     A  dormant  partner  is  one  who  takes  no  part  in  the 
control  and  management  of  the  partnership  business,  but  when 
found  out  is  liable  like  the  ostensible  partner,  and  for  the  rea— 
son  that  he  is  a  partner. 

It  is  not  pretended  that  the  money  obtained  by  Shipman 
was  applied  to  the  payment  of  any  debts  owing  by  these  x)artiea 
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for  the  whisky,  but  on  the  contrary  the  facts  show  that  they 
had  paid  in  full  for  their  interests,  and  some  of  them  greatly 
more.  If  one  is  permitted  to  conduct  a  partnership  in  his  own 
name  and  pledges  the  partnership  property  for  his  own  debt 
the  ])ledge  is  good,  and  the  dormant  partner,  who  is  unknown 
to  the  creditor,  will  not  be  permitted  to  claim  the  property. 
No  such  case  is  presented  here.  Either  joint  owner  or  partner 
in  the  particular  adventure  had  the  power  to  sell  because  it 
was  purchased  to  sell.  They  purchased  openly  and  in  the  name 
of  all,  not  in  the  name  of  Shipman  alone,  and  had  the  whisky 
entered  on  the  books  of  the  warehouse  as  the  property  of  both. 
They  were  not  interested  in  the  warehouse  in  any  manner  or  in 
the  general  business  of  liquor  dealers.  Shipman 's  mode  of 
doing  business  was  known  where  he  lived,  but  may  not  have 
been  known  in  Louisville. 

All  the  letter  heads  of  Shipman  showed  him  to  be  an  agent 
for  and  wholesale  dealer  in  certain  liquors,  and  this  indicated 
clearly  that  he  had  or  might  have  in  his  warehouse  whisky  be- 
longing to  others. 

This  pledge  was  taken  in  Louisville  by  the  appellants  on  the 
faith  they  had  in  Shipman 's  integrity.  The  appellants  had 
done  nothing  to  deceive  or  mislead  them,  and  no  case  can  be 
found  where  the  joint  owner  or  the  party  interested  in  the 
special  adventure  has  been  made  to  lose  under  the  circum- 
stances. The  right  and  authority  of  Shipman  was  limited  and 
controlled  by  the  scope  of  the  agreement  or  imdertaking  be- 
tween them. 

That  was  to  purchase  these  particular  lots  of  whisky  and  sell 
them,  and  no  authority,  express  or  implied,  was  given  to  Ship- 
man  to  pledge  for  his  own  debts. 

The  cases  of  Lord  v.  Baldwin,  6  Pickering,  848;  French  v. 
Chase,  6  Green  leaf,  166,  and  Cammack  v.  Johnson,  are  all 
cases  where  the  ostensible  partner  conducted  the  business  and 
the  other  was  unknown  until  the  liabilities  were  created;  and 
the  court  held,  particularly  in  Lord  v.  Baldwin,  that  the  os- 
tensible partner  having  caused  others  to  trust  him  by  reason  of 
his  having  the  possession,  use   and   claim  as  his  own  of  the 
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property,  that  it  is  liable  for  the  debts  of  the  ostensibl*^ part- 
ner, and  in  French  v.  Chase  it  was  said:  '* Where  all  the  cred- 
itors have  trusted  the  man  of  business  and  the  apparent  owner 
of  the  goods,  one  of  such  creditors,  who  is  behind  the  rest  in 
his  attachment, shall  not  be  permitted  to  supx)lant  them  and  gain 
priority  because  he  has  discovered  the  concealed  liability  of  a 
dormant  partner."  The  authorities  referred  to  by  counsel  are 
where  the  dormant  partner  is  enjoying  the  i:)rofits  of  the  part- 
nership business  and  his  name  as  a  partner  not  disclosed. 
There  was  no  use  or  claim  by  Shipman  in  this  case  by  the  per- 
mission or  consent  of  the  appellees  to  pledge  this  whisky  for 
his  debts. 

''Partners  in  a  specific  purchase  or  adventure  have,  in  rela- 
tion to  that  adventure,  all  the  rights  and  are  subject  to  all  the 
liabilities  of  general  partners,  but  the  relationship  ceases  with 
the  adventure  and  is  confined  to  it"  (1  Mendall,  468).  One 
is  not  a  dormant  partner  b.ecause  the  party  who  trades  with 
the  one  having  the  possession  is  not  aware  of  the  fact  that 
another  is  interested,  if  so  there  would  be  but  little  security  in 
committing  to  others  the  custody  of  goods  for  sale,  either  as 
agents  or  on  joint  account.  It  is  argued  that  because  he  has 
the  right  to  sell  he,  therefore,  has  the  right  to  pledge,  and  for 
no  other  reason,  so  far  as  is  disclosed  by  the  facts  of  the  rec- 
ord, than  that  the  holder  of  the  receipts  in  pledge  did  not 
know  that  appellees  had  an  interest. 

We  perceive  no  case  of  dormant  partnership  in  these  trans- 
actions, and  when  parties  appear  in  a  court  of  equity  the  joint 
owner  or  partner  in  a  case  like  this  will  be  entitled  to  the  prop- 
erty left  when  it  clearly  appears  that  the  partner  in  fault  has 
already  received  more  of  the  joint  ])roperty  or  its  proceeds  thaii 
he  was  entitled  to. 

All  of  this  whisky  in  controversy  was  covered  by  the  pur- 
chases of  Powell,  Vandyke  and  Walker  &  Sons,  and  the  bank 
is  claiming  to  have  received  a  pledge  of  this  whisky  for  tho 
same  reason  that  appellants  took  the  receipts,  not  knowing 
that  it  })elonged,  or  any  part  of  it,  to  the  appellees.     What 
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was  left  did  belong  to  the  appellees,  and.  therefore,  the  appel- 
lants are  not  entitled  to  recover.  It  is  further  argued  that  as 
Powell,  Monroe  Walker,  <fec.,  had  more  than  one  joint  purchase 
with  Shipman,  that  each  adventure  must  pay  its  own  losses 
and  profits.  We  do  not  see  that  the  question  is  properly  raised 
here.  The  joint  account  between  them  shows  the  nature  of 
the  transactions,  and  the  proof  is  that  Shipman  has  received 
his  T)art  of  the  whisky. 

In  our  opinion  no  error  was  committed  to  the  prejudice  of 
appellants  in  the  judgment  rendered,  and  it  is  affirmed. 
Geo.  Weissinger  and  James  Speed  for  appellants. 
D.  W.  Lindsey,  T.  C.  Bell  and  P.  H.  Thompson  for  appellees. 
The  following  response    to  a  petition  for  rehearing  in  the 
foregoing  case  was  delivered  by  Judge  Pryor  February  14,  1884: 
This  case  was  twice  argued  and  has  been  carefully  considered. 
The  court  had  no  difficulty  on  the  questions  presented  by  the 
petition  for  a  rehearing,  and  still  feel  satisfied  that  the  opin- 
ion should  remain  unchanged. 

The  case  referred  to  by  counsel  for  the  appellants  as  settling 
the  question  has  but  little  if  any  similarity  to  the  present  case. 
Davidson  &  Co.  were  general  commission  merchants,  and  the 
cotton  purchased  by  them  in  their  own  names,  and  then  placed 
by  them  in  the  warehouse  of  the  defendants  at  Liverpool  as 
the  cotton  of  Davidson  &  Co.  The  defendants  made  advances 
to  Davidson  &  Co.  on  the  cotton,  and  when  Davidson  <fe  Co. 
failed  the  plaintiffs  claimed  to  be  part  owners  or  partners.  It 
was  held  they  were  not  entitled  as  against  the  defendants  mak- 
ing the  advancements. 

In  the  present  case  Shipman  was  the  owner  of  a  warehouse 
in  which  whisky  was  stored  for  himself  and  others;  it  was  a 
public  warehouse.  He  was  buying  and  selling  whisky  on  com- 
mission, and  also  buying  and  selling  on  his  own  account.  The 
whisky  was  purchased,  not  in  his  own  name,  but  on  joint  ac- 
count with  these  parties,  who  are  appellees  in  this  court.  The 
whisky  was  deposited  in  the  warehouse  of  Shipman  to  the  joint 
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account  of  these  joint  owners  or  partners,  and  was  afterwards 
pledged  to  the  appellants  for  moneys  advanced  to  Shipman. 
They  were  ignorant  of  appellee's  claim.  The  appellants  ac- 
cepted the  pledge  at  their  peril.  They  knew  or  must  be  pre- 
sumed to  have  known  the  manner  in  which  Shipman  was 
conducting  his  business.  Here  certain  specific  lots  of  whisky 
identified  and  purchased  on  joint  account,  and  entered  to  the 
credit  on  the  books  of  Shipman  to  their  joint  account,  was 
pledged  by  one  of  the  owners  for  his  individual  debt. 

There  was  no  secrecy  connected  with  the  transactions.  The 
one  party  trusted  ds  much  as  the  other,  and  no  credit  was  given 
to  Shipman  by  reason  of  the  adventure,  except  the  possession 
of  the  whisky  in  his  warehouse.  If  the  possession  will  protect 
the  innocent  pledgee  in  such  a  case,  then  the  claim  of  the  ap- 
pellant should  prevail.  Or  if  Shipman  liad  purchased  it  in 
his  own  name  and  pledged  it,  there  might  be  more  reason  for 
reversing  this  case.  It  would  at  least  come  within  the  doc- 
trine of  the  case  relied  on  by  counsel. 

Now  it  appears  that  Shipman  has  realized  more  than  his  in- 
terest in  the  sale  of  the  whisky  in  controversy,  and,  such  being 
the  case  in  equity,  the  joint  owner  or  partner  must  be  satisfied 
before  the  individual  creditors  of  the  insolvent  partner  can 
participate  in  the  distribution. 

In  this  case  the  whisky  was  purchased  in  the  joint  names  of 
the  parties;  was  deposited  in  the  warehouse  in  the  joint  names 
of  the  parties.  In  the  case  relied  on  the  cotton  was  purchased  in 
the  name  of  Davidson  &  Co.,  and  sent  to  the  warehouse  of  the 
defendants  in  the  name  of  Davidson  &  Co.,  and  advances  made 
to  Davidson  &  Co.  by  the  defendants. 

Petition  overruled. 

Geo.  Weissinger,  James  Speed  and  E.  F.  Trabue  for  appel- 
lants. 

D.  W.  Lindsey  and  T.  C.  Bell  for  appellees. 


MASSIE  V.   HIATT'S  ADM'R. 

(Filed  September  18,  1884.) 

1.  Judicial  sale— A  posthumous  child  may  recover  her  share  of  her  father's 
land,  sold  by  order  of. court  in  an  action  to  which  she  was  not  a  party,  even 
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from  the  remote  vendees  of  an  innocent  purchaser  at  such  sale.  The  court 
had  jurisdiction  to  order  the  sale,  but  it  affected  those  children  only  who 
were  parties  to  the  action. 

9.  Estoppel— She  was  not  estopped  from  bringing  such  action  by  the  fact 
that  she  had  previously  sued  her  guardian  for  her  share  of  the  proceeds  of 
the  sale. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Joseph  M.  Stapleton  died  intestate,  leaving  his  widow  and 
two  children  surviving  him.  He  was  the  owner  of  a  tract  of 
land  that  was  sold  on  the  petition  of  the  statutory  guardian  of 
these  two  infants  not  long  after  their  father's  death,  and  Will 
Hiatt  became  the  purchaser,  and,  having  paid  the  purchase 
money,  obtained  a  deed  to  the  land.  Shortly  after  the  death 
of  Stapleton,  and  before  this  land  was  sold  under  the  decree,, 
his  widows  being  pregnant  at  his  death,  gave  birth  to  a  child 
called  Jo  Ella,  who  intermarried  with  one  Crawford,  and  is  an 
appellee  in  this  action.  Massie,  as  guardian  of  the  two  daugh- 
ters living  at  their  father's  death,  Mary  and  Sai:ah,  obtained 
the  judgment  for  the  sale  of  their  land  (the  entire  tract)  in 
April,  1859,  and  in  the  month  of  February,  1860,  the  commis- 
sioner (if  the  Henry  Circuit  Court  sold  this  land  to  Hiatt. 

Hiatt,  after  he  purchased  the  land,  sold  it  to  Kalfus  and 
DeJarnett,  executing  to  them  a  general  warranty  deed.  After 
the  birth  of  Jo  Ella,  Massie  qualified  as  her  guardian,  but  at 
no  time  seems  to  have  recognized  her  as  entitled  to  an  interest 
in  the  estate.  In  making  his  settlement  in  the  county  court 
he  settled  as  if  the  two  children  living  at  the  death  of  their 
father  were  entitled  to  the  entire  proceeds  of  sale.  Jo  Ella 
(Mrs.  Crawford)  was  not  a  party  to  the  petition  for  a  sale  of 
the  land,  nor  has  she  received  her  portion  of  the  purchase 
money. 

Actions  had  been  instituted  by  her  sisters  against  the  guar- 
dian, Massie,  and  his  surety  for  their  patrimony,  and  she  also 
filed  a  petition  seeking  to  recover  the  moneys  in  the  hands  of 
her  guardian  to  which  she  was  entitled,  and  he  seems  to  have 
had  no  other  estate  in  his  hands  than  the  proceeds  of  the  land 
gold  under  the  decree  of  the  court.     During  the  progress  of  the 
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litigation  an  action  was  instituted  by  Jo  Ella  (Mrs.  Crawford) 
and  her  husband  against  DeJarnett  and  Kalfus,  who  were  the 
vendees  of  Hiatt,  alleging  that  they  had  just  discovered  that 
the  land  sold  belonged  to  her  father;  that  she  was  of  tender 
years  and  knew  nothing  of  his  estate,  and  asking  to  abandon,  or 
rather  did*  abandon,  her  claim  to  the  proceeds  of  the  land,  in- 
sisting that  she  was  entitled  to  the  land  itself,  having  inherited 
it  from  her  father. 

This  case  was  consolidated  with  the  cases  for  a  settlement  of 
the  estate,  and  Hiatt,  the  original  purchaser  of  this  land  at  the 
decretal  sale   and  the  vendor  to  Kalfus  and  DeJarnett,  having 
died,  his  widow  and  heirs  filed  a  petition  to  be  made  parties, 
alleging  that  they  were  interested  in  the  controversy  by  reason 
of  their  lia])ility  to  DeJarnett  and  Kalfus  on  the  warranty  of 
their  ancestor  in  the  event  Mrs.  Crawford  recovered  the  land. 
The  defense  of  DeJarnett,  Kalfus  and  Hiatt 's  heirs  was   that 
the  chancellor  having  the  jurisdiction  to  sell,  the  whole  title 
passed  to  the  purchaser,  and  that  Crawford  and  wife,  having 
<?lected  to  sue  the  guardian  in  the  first  place,  were  estopped 
from  recovering  the  land.     There  can  be  no  estoppel  in  this 
case  as  against  Crawford  and  wife  unless  they  have  done  some 
act  by  which  the  rights  of  Kalfus,  Hiatt  and  DeJarnett  have 
been  affected.     They  must  have  made  some  misrepresentation 
or  concealed  some  fact  from  these  parties  that  induced  them  to 
part  with   their  money,  or  x^revented  them  from  taking  such 
steps  as  would  enable  them  to  obtain  relief  from  the  parties  of 
whom  they  purchased.     The  mere  fact  of  bringing  an  action 
for  a  settlement  against  the  guardian  for  the  moneys  in  his 
hands  can  work  no  estoppel  as  against  Crawford  and  wife,  nor 
will  they  ])(»  required  to  stand  by  their  original  action,  when  it 
appears  from  the  pleadings  and  proof  that  they  were  not  aware 
of  the  existence  of  the  proceedings  for  the  sale  of  the  land  by 
Massie  when  they  instituted  their  action,  and, if  they  had  been, 
an  abandonment  of  that  action  would  not  work  an  est(ip])el  as 
against  their  right  to  recover  thc^  land. 
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These  defendants  had  all  become  purchasers  of  this  land  at 
a  time  when  the  appellee  was  an  infant,  and  in  no  condition  to 
assert  her  rights. 

There  can  be  no  doubt  but  the  chancellor  had  jurisdiction  to 
sell  the  land  on  the  petition  of  the  guardian,  but  it  affected 
only  the  rights  of  those  who  were  parties  to  the  litigation.  If 
the  child  had  been  living  at  the  death  of  the  father,  and  the 
statutory  guardian  had  filed  a  petition  in  the  name  only  of 
two  of  the  children  (the  third  child  having  been  omitted),  no 
title  would  have  passed  except  the  title  of  those  before  the 
court.  The  chancellor  may  have  the  jurisdiction  to  sell,  but 
his  judgment  can  affect  only  those  who  are  parties  to  the 
action. 

The  General  Statutes,  chapter  81,  subsection  7  of  section  2, 
expressly  provides  that  *'any  person  born  of  his  widow  within 
ten  months  after  the  death  of  the  intestate  shall  inherit  from 
him  in  the  same  manner  as  if  he  were  in  being  at  the  time  of 
such  death."  Here  was  no  sale  for  re>-investment,  but  a  i)eti- 
tion  filed  by  the  guardian  asking  a  sale  of  the  entire  tract, 
alleging  that  there  were  only  two  heirs,  and  that  their  interest 
required  that  a  sale  should  ])e  made,  and  before  the  sale  was 
made  this  child  was  born.  She  was,  therefore,  an  heir  of  the 
intestate,  and  entitled  by  descent  to  an  interest  with  her  sis- 
ters in  this  land. 

The  defense  by  the  purchasers  that  they  had  no  notice  of  the 
pregnancy  of  the  mother  or  the  birth  of  the  child  can  avail 
nothing.  The  same  defense  might  be  interposed  in  every  in- 
stance by  the  inirchasor  when  a  party  invested  with  title  had 
been  omitted  from  the  record,  if  permitted  in  this  case. 

If  the  child  had  an  interest  in  the  land  it  was  not  deprived 
of  it  by  the  proceeding  instituted  by  the  guardian  to  which  it 
was  not  a  party,  for  if  such  a  ruling  is  adopted  it  must  neces- 
,  warily  follow  that  if  the  two  sisters,  in  whose  names  the  land 
was  sold  by  their  guardian,  had  been  adults,  a  conveyance  by 
them  x*rior  to  the  birth  of  their  sister  would  have  passed  a  per- 
fect tit'e  to  the  purchaser.  The  fact  of  such,  sale  having  been 
made    although  in  good  faith  and  for  a  valuable  consideration, 
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would  not  deprive  the  posthumous  child  of  all  interest  in  her 
father's  land. 

Mr.  Kent,  in  his  Commentaries,  4th  volume,  page  408,  says: 
*' Posthumous  children  *  *  *  inherit,  in  all  cases,  in  like 
manner  as  if  they  were  horn  in  the  lifetime  of  the  intestate, 
and  had  survived  him.  This  is  the  universal  rule  in  this  coun- 
try. It  is  equally  the  acknowledged  principle  in  the  English 
law,  and  for  all  the  beneficial  purposes  of  heirship  a  child  in 
ventre  sa  mere  is  considered  as  absolutely  born." 

In  Detnick  v.  Mijatt,  19  Illinios,  146,  it  is  said:  '*The  inter- 
est of  a  posthumous  child  in  real  estate  is  not  divested  by  a 
decree  against  his  mother  and  uncle,  under  which  a  sale  was 
made,  to  satisfy  the  debts  of  his  relatives  and  ancestors." 
And  in  Cornell  v.  Smith,  28  Illinois,  a  posthumous  child  takes 
directly  from  the  parent,  his  estate  remaining  meanwhile  in 
abeyance,  so  that  he  is  not  bound  by  a  decree  had  against  the 
other  heirs  before  his  birth.  We  perceive,  therefore,  no  reason 
why  the  appellee,  Mrs.  Crawford,  was  not  entitled  to  her  in- 
terest in  the  land  of  the  father,  and,  the  court  below  having  so 
adjudged,  that  part  of  the  judgment  frcmi  which  the  purchasers 
hive  appealed  is  now  affirmed. 

Massie,  the  guardian,  appeals  from  that  part  of  the  judgment 
by  which  he  is  required  to  pay  to  Hiatt's  widow  and  heirs  that 
portion  of  the  purchase  money  paid  him  for  the  land  to  which 
Mrs.  Crawford  would  have  })oen  entitled  if  she  had  been  a  party 
to  the  action.  The  recovery  of  this  money  is  sought  on  the 
ground  that  Hiatt's  widow  and  heirs  will  become  liable  toKal- 
fus  and  DeJarnett,  the  vendees  of  their  ancestor,  on  his  war- 
ranty of  title.  That  liability  certainly  exists  if  assets  passed 
to  the  widow  and  heirs,  as  Crawford  and  wife  have  recoverecl 
the  laud,  but  there  in  no  evidence  or  aUegation  by  either  the 
widow  or  the  heirs  that  they  or  either  of  them  have  satisfied 
the  warranty  to  Kalfus  and  DeJarnett,  or  that  they  received 
assets  from  their  father  oi  sufficient  value,  or  of  any  value,  so 
as  to  make  them  resp()nsi})le  to  the  vendees  for  the  damages 
sustained  bv  the  breach.     They  ask  to  be  substituted  to  the 
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rights  of  Mrs.  Crawford,  but  how  they  can  be  substituted  to 
her  right  when  that  right  is  to  recover  the  land,  as  has  been 
already  adjudged,  is  not  readily  perceived. 

The  heirs  of  Hiatt  have  lost  nothing  so  far  as  this  record 
shows,  and  they  have  failed  to  present  a  case  in  their  pleadings 
where  their  liability  arises.  To  make  an  heir  responsible  for 
the  debt  of  the  ancestor  it  must  be  alleged  that  he  has  recov- 
ered assets,  and  to  that  extent  only  is  he  bound.  (Hagan  v. 
Patterson,  10  Bush,  441;  Trustees  v.  Fleming,  10  Bush,  284; 
Carneal  v.  Day,  2  Littell,  897.) 

There  might  be  some  propriety  in  the  vendees  of  Hiatt  look- 
ing to  the  remote  warranty,  if  any  exists,  but  in  the  present 
case  the  appellees,  Hiatt 's  widow  and  heirs,  in  the  pleadings 
were  not  entitled  to  the  judgment.  The  judgment  of  Hiatt 
against  Massie  is  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion.  Crawford  and  wife  are  entitled 
to  their  costs  against  Kalfus,  DeJarnett  and  the  Hiatts.  Massie 
is  entitled  to  costs  against  the  Hiatts. 

W.  M.  Barker  for  appellant. 

Carroll  &  Barbour  and  Masterson  for  appellees. 


COMMONWEALTH  v.  ARNOLD. 

(Filed  September  4,  1884.) 

1.  Where  accused  on  trial  for  murder  is  convicted  of  the  lesser  ofifense  of 
manfllaughter,  and  the  verdict  is  set  aside  and  a  new  trial  granted  at  his 
own  instance,  he  may,  on  the  retrial,  be  convicted  of  the  higher  offense  of 
murder. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

W.  A.  Arnold  was  indicted  in  the  Garrard  Circuit  Court  for 
the  murder  of  one  Robert  Boyle,  and  when  tried  was  convicted 
of  manslaughter.  The  judgment  of  conviction  was  reversed 
and  a  new  trial  granted.  On  the  seccmd  trial  the  accused  filed 
a  plea  in  bar  of  former  acquittal  as  to  the  charge  for  murder 
contained  in  the  indictment,  maintaining  that  the  conviction 
fox  the  lesser  offense,  although  the  verdict  was  set  aside  at  his 
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instance,  was  an  acquittal  of  the  greater  offense.  The  court 
below  so  held,  and  the  case  is  brought  to  this  court  by  the  at- 
torney for  the  State,  insisting  that  an  error  was  committed  by 
the  court  below  to  the  prejudice  of  the  Commonwealth  in  over- 
ruling the  demurrer  to  the  plea. 

Section  270  of  the  Criminal  Code  jirovides  that  **the  grant- 
ing of  a  new  trial  places  the  parties  in  the  same  position  as  if 
no  trial  had  been  had.  All  the  testimony  must  be  produced 
anew,  and  the  former  verdict  can  not  be  used  or  referred  to  in 
evidence  or  in  argument." 

Some  of  the  elementary  authorities  sustained  by  numerous 
decisions  establish  the  doctrine  that  one  indicted  for  murder 
and  found  guilty  of  manslaughter  is  protected  from  any  further 
prosecution  for  murder.     (Bishop's  Crim.  Law,  volume  1.) 

In  such  a  view  of  the  question  we  can  not  concur.  Under 
the  Criminal  Code  of  this  State  an  indictment  for  murder  con- 
taining but  the  one  charge  embraces  all  the  lesser  degrees  of 
the  offense,  which  may  be  included  under  it,  and  this  case  may 
be  considered  as  if  there  were  several  counts  charging  various 
d^egrees  of  the  same  offense.  The  Code  of  Practice  settles  this 
question  luiless  the  provision  referred  to  is  unconstitutional. 
It  is  manifest  that  by  the  reversal  of  the  judgment  of  convic- 
tion and  the  granting  of  a  new  trial  there  is  no  verdict  or 
judgment  in  existence  acquitting  or  convicting  the  accused  of 
any  of  the  degrees  of  the  offense  with  which  he  stands  charged. 
The  legislature  has  provided  the  manner  in  which  a  new  trial 
may  be  had  and  the  causes  for  which  it  may  be  granted,  and 
when  a  conviction  is  had  and  the  accused  sees  proper  to  ask  for 
a  new  trial  we  see  no  constitutional  objection  in  requiring  him 
to  submit  to  the  conditions  imposed  l)y  the  statute.  It  is 
urged  that  such  a  ruling  compels  the  accused  to  submit  either 
to  the  verdict  t)f  manslaughter  against  him  or  8ul)ject  himself 
to  a  trial  for  a  greater  offense. 

While  this  may  be  true  he  stands  ccmvicted;  and  is  relieved 
from  the  verdict  of  guilty  on  the  condition  that  he  consents  to 
be  retried  on  the  charge  contained  in  the  indictment.     There  is 
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no  injustice  or  hardship  in  compelling  the  accused,  when  tak^- 
ing  advantage  of  the  provisions  of  the  Code  in  order  to  obtain 
a  new  trial,  to  submij:  to  the  provisions  imposing  the  conditions 
upon  which  a  retrial  is  awarded.  If  a  conviction  for  man- 
slaughter implies  an  acquittal  of  theliigher  offense  the  accused, 
on  his  own  motion,  has  asked  the  court  to  set  aside  the  verdict 
from  which  this  implication  of  innocence  or  acquittal  of  the 
greater  offense  arises.  The  conviction  no  longer  exists,  and 
when  set  aside  it  can  not  be  used  as  evidence  or  pleaded  in  bar 
of  the  indictment.  There  is  neither  a  verdict  or  judgment  of 
guilt  as  to  any  degree  of  the  offense. 

The  accused  when  placed  on  trial,  the  court  having  jurisdic- 
tion of  the  case,  and  the  indictment  sufficient  in  substance  to 
sustain  a  conviction,  having  selected  a  jury,  empaneled  and 
sworn,  was  entitled  to  a  verdict  that  would  bar  any  other 
prosecution. 

In  this  case  a  verdict  was  rendered  and  the  accused,  not  sat- 
isfied, has,  on  his  own  motion,  caused  that  verdict  to  be  set 
aside.  In  such  a  case  "the  accused  may  again  be  put  upon 
trial  upon  the  same  facts  ])efore  charged  against  him,  and  the 
proceedings  had  will  constitute  no  protection."  (Cooley's 
Constitutional  Limitations,  page  401,  5th  edition. ) 

The  same  author  says:  "If  a  prisoner  is  acquitted  on  some 
of  the  counts  in  an  indictment  and  convicted  on  others,  and  a 
new-.irial  is  obtained  on  his  motion,  he  can  be  put  upon  trial 
a  second  time  on  those  only  on  which  he  was  before  convicted." 
What  effect  would  be  given  to  separate  verdicts  on  each  count 
in  an  indictment,  the  record  showing  an  acquittal  as  to  one 
count,  and  a  moticm  to  grant  a  new  trial  as  to  the  count  upon 
which  the  accused  was  fomul  guilty  is  not  necessary  to  be  de- 
termined. 

A  verdict  of  guilty  of  manslaughter  implies   that  the  jury 
did  not  believe  the  accused  guilty  of  murder;  still  there  is  but 
(me  homicide  committed,  and  who  is  the  offender,  and  the  de- 
gree  of  the  homicide  has  not   been  ascertained.     There   is  no 
October,  1884—3 
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record  showing  that  the  accused  committed  the  offense  or  any 
fact  reducing  the  offense,  if  committed,  from  murder  to  man- 
slaughter. 

The  law  presumes  the  accused  innocent  until  his  guilt  is 
Bhown,  and  it  devolves  on  the  State  to  show,  although  the  case 
has  once  been  tried,  that  the  accused  committed  the  offense 
and  the  circumstances  attending  it.  There  was  nothing  in  the 
record,  after  the  new  trial  had  been  granted,  showing  that  any 
homicide  had  been  committed,  and  if  there  is  an  implied  ac- 
quittal of  the  offense  charged  in  the  indictment,  wh}^  is  not 
the  accused  entitled  to  an  acquittal  for  all  the  lesser  degrees. 
A  verdict  of  acquittal  on  an  indictment  for  murder  is  a  bar  to 
any  prosecution  for  manslaughter,  and  we  perceive  no  valid 
reason  for  holding  that  the  granting  of  a  new  trial  in  this  case 
determined  in  effect  that  if  the  accused  did  commit  the  homi- 
cide it  was  done  in  sudden  heat  and  passion. 

In  Veach  v.  The  State,  60  Indiana,  the  statute  of  that  State 
regulating  criminal  proceedings  contains  the  same  provision 
with  reference  to  new  trials  found  in  our  Code  of  Practice,  and 
it  was  held  where  the  accused  had  been  convicted  of  man- 
slaughter and  a  new  trial  granted  him,  he  may  upon  the  new 
trial  be  convicted  of  murder. 

The  verdict  is  an  entirety,  and  we  have  no  doubt  as  to  the 
power  of  the  legislature  to  prescribe  for  the  accused  the  terms 
upon  which  he  may  have  a  second  hearing.  The  court  }>elow 
should  have  sustained  the  demurrer  to  the  plea.  (20  Ohio 
State,  572;  15  Ohio  State,  — ;  State  v.  Morris,  1  Blackford, 
;  14GrattJin;  1  Iredell;  8  Harris. 

P.  W.  Hardin,  R.  C.  Warren  and  E.  VV.  Hines  for  appellant. 

W.  O.  Bradley  and  W.  A.  Morrow  for  appellee. 


COCHRAN,  &c.  V.  WALKER'S  EX'ORS. 

(Filed  September  6,  1884.) 

1.  Contribution— Sureties— Limitation— The  right  of  action  between  sure- 
ties for  contribution  arises  when  one  surety  has  paid  more  than  his  share  of 
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the  debt,  and  not  when  the  debt  becomes  due  to  the  principal.  But  if  one 
sarety  pays  the  debt  after  It  is  barred  by  the  statute  of  limitations  he  can 
not  claim  contribution  from  his  co-sureties.  And  where  an  action  was 
brouffht  against  several  sureties,  but  was  allowed  to  abate  as  to  one.  A,  till 
the  statute  of  limitations  had  run  against  the  others  who  paid  it.  Held— They 
«oald  not  claim  contribution  from  A. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Henry  L.  Pope,  a  bank  cashier,  executed  his  bond  as  such 
with  the  appellants  and  one  W.  H.  Walker  as  his  sureties. 
The  covenants  of  his  bond  having  been  broken,  an  action  was 
instituted  in  the  name  of  the  Loretto  Association  and  others 
against  Pope  and  his  sureties  for  the  breach,  the  action  finally 
terminating  under  the  name  of  Davis,  &c.  v.  McCorkle,  re- 
ported in  14  Bush,  page  746.  All  the  sureties  on  this  bond, 
including  W.  H.  Walker,  were  made  defendants,  served  with 
process  and  filed  a  joint  defense. 

Walker  died  on  the  2d  of  May,  1872,  and  his  death  was  noted 
of  record  on  the  8d  of  May,  1872.  The  action  was  then  prose- 
cuted against  the  surviving  parties,  including  his  co-sureties, 
the  appellants,  resulting  in  a  judgment  against  the  sureties  on 
the  17th  of  May,  1879. 

That  judgment  was  subsequently  paid  by  tlie  sureties  in  May 
or  June,  1879,  and  this  action  is  by  them  against  Walker's  ex- 
ecutor and  devisees  for  contribution. 

The  original  action  abated  as  to  Walker  on  the  8d  of  May, 
1872,  and  was  never  revived  against  his  personal  representative 
or  devisees. 

All  the  sureties  in  this  bond  would  have  been  released  from 
liability  if  the  original  creditor  had  failed  to  sue  within  seven 
j'ears  after  the  accrual  of  the  cause  of  action,  and  if  all  right 
of  action  on  the  bond  was  barred  on  the  part  of  the  obligees 
against  Walker  when  this  judgment  was  rendered  against  his 
co-sureties,  then,  as  already  adjudged  ])y  this  court  in  the  case 
of  Shelton  v.  Farmer,  9  Bush,  814,  Walker's  executors  and  de- 
visees can  not  be  compelled  to  contribute. 

In  applying  the  principle  recognized  in  that  case  we  find 
nothing  to  distinguish  it  from  the  case  before  us.    The  original 
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action  against  the  sureties  had  been  pending  for  more  than 
eight  years,  and  seven  j^ears  have  elapsed  from  the  time  Walk- 
er's death  was  entered  of  .record  until  the  final  judgment  against 
his  co-sureties. 

It  is  true  a  judgment  was  rendered  in  December,  1875,  but 
that  judgment  was  suspended  or  superseded  by  the  appellants, 
and  not  enforceable  until  the  17tli  of  May,  1879.  An  attempt 
at  that  date  to  obtain  a  judgment  by  the  obligee  against  Walk- 
er's executor  could  have  been  defeated  by  reason  of  the  lapse 
of  time.  The  right  of  action  between  co-sureties  for  contribu- 
tion accrues  when  one  surety  pays  more  than  his  portion  of  the 
liabilit3%  and  the  statute  begins  to  run  from  that  time  and  not 
from  the  time  the  debt  for  which  they  are  liable  ]:)ecomes  due. 
This  general  doctrine  recognized  in  all  the  text  books  is  not 
controverted  by  the  ruling  in  Shelton  v.  Farmer  only  so  far  as 
tne  rights  of  the  parties  may  be  affected  l)y  the  lapse  of  time. 
It  is  conceded  that  if  one  surety  pays  the  debt  to  his  principal 
after  the  running  of  the  statute  he  has  no  right  of  contribution 
against  his  co-surety  so  as  to  defeat  the  plea  of  limitation.  If 
this  doctrine  is  sound,  and  it  will  not  be  questicmed,  why  can 
one  surety,  by  prolonging  the  recovery  in  making  a  defense  to 
th^  action  or  otherwise,  affect  the  right  of  his  co-surety,  wha 
is  not  a  party  to  the  action. 

If  the  plaintiffs  in  the  original  action  had  revived  it  as 
against  Walker's  executors  and  devisees  after  the  lapse  of  seven 
years,  but  l)efore  final  judgment,  they  could,  by  pleading  the 
statute,  have  prevented  a  recovery  and  obtained  a  judgment  in 
their  favor.  With  a  judgment  for  them  as  against  the  principal 
it  is  urged  that  the  co-surety,  who  had  been  an  acting  defend- 
ant from  the  inception  of  the  action  until  final  judgment, 
would  be  entitled  to  contribution  because  suit  had  been  insti- 
tuted by  the  principal  obligee  against  all  the  parties  before  the 
running  of  the  statute.  Walker  was  a  party  to  the  action  and 
had  united  in  the  defense,  but  when  the  action  was  dismissed 
as  to  him  or  had  abated  ])y  reason  of  his  death  the  statute  ran, 
there  being  no  revivor,  as  if  Walker  had  never  been   served 
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with  process.  We  are  aware  of  the  rule  laid  down  by  Mr. 
Brandt  in  his  work  on  Suretyship,  and  have  examined  the  de- 
cisions referred  to  by  counsel  sustaining  that  view  of  the  ques- 
tion,** that  when  suit  is  commenced  against  one  surety  before 
the  running  of  the  statute,  the  fact  that  the  claim  is  barred  as 
to  the  obligee  before  judgment  or  payment  by  the  surety  does 
not  affect  his  right  to  contribution." 

Still  we  are  unable  to  see  the  reason  for  such  a  rule  when,  by 
express  statute,  the  means  is  afforded  the  surety  who  is  sued  of 
compelling  the  obligee  or  the  parties  suing  to  bring  all  the  ob- 
ligors or  sureties  before  the  court.     While  the  obligee  is  not 
compelled  to  delay  asking  a  judgment  until  all  are  served,  it 
preserves  the  right  of  action,  and  if  one  of  the  sureties  or  ob- 
ligors should  die  before  judgment  or  during  the  pending  of  the 
-action,  as  we  construe  the  statute,  those  of  the  obligees  or  sure- 
ties before  the  court  can  compel  a  revivor.    Section  11  of  chap- 
ter 104  was  enacted  for  the  protection  of  sureties  and  should  be 
construed  so  as  to  carry  out  the  legislative  intent,  and  in  con- 
sidering the  case  of  Shelton  v.  Farmer  that  provision,  or  one 
similar  in  the  Revised  Statutes,  was  before  the  court,  and  the 
decision  controlled  by  the  construction  then  given  it.     Section 
241  of  Brandt  on  Suretyship  refers  to  Shelton  v.  Farmer,  and 
says  that  the  surety  was  released  from  contribution  **  because 
the  surety  who  was  sued  had  a  statutory  right  to  have  com- 
pelled a  suit  to  be  lirought  against  the  other  surety. "     If  the 
8uret3^  sued  has  no  remedy  enabling  him  to  have  all  the  parties 
(his  co-sureties)  brought  before  the  court,  there  is  a  stronger 
reason  for  the  adoption  of  the  rule  contended  for  b}'  counsel 
for  ai:)])el hints,  but  then  the  reason  for  such  a  doctrine  is  neither 
satisfactory  nor  conclusive. 

As  a  general  rule  when  the  obligee  is  barred  from  recovery 
against  a  surety  by  reason  of  the  lapse  of  time,  his  co-surety 
should  not  be  allowed  to  pay  the  debt  so  as  to  make  his  co- 
surety contribute.  The  cases  cited  })y  counsel,  but  few  of 
them  if  any,  are  based  upon  the  construction  of  statutes  for 
the  protection  of  sureties,  and  if  they  wiu'e  we  would  be  re- 
luctant, and  ought  not  at  this  late  day  t  j  reconsider  the  rule 
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of  construction  or  the  doctrine  recognized  in  Shelton  v.  Far- 
mer. That  opinion  was  delivered  for  publication  at  the  winter 
term,  1872.  It  has  doubtless  been  followed  by  this  and  other 
courts  of  the  State  in  determining  the  liability  of  sureties  the 
one  to  the  other,  and,  having  been  established  as  a  precedent 
for  nearly  twelve  years,  we  can  see  that  no  good,  but  much 
harm;  might  result  in  now  disregarding  a  rule  so  long  estab- 
lished. 

All  other  decisions  in  courts  inferior  to  this  court  have  been 
required  to  conform  to  it,  and  as  said  in  Tribble  v.  Taul,  7  Mon- 
roe, 455:  '*It  is  of  greater  importance  that  a  rule  should  be 
uniform  and  stable  than  that  it  should  be  the  best  possible 
rule  adopted." 

The  judgment  below  is,  therefore,  affirmed. 

I.  &  J.  Caldwell  &  Winston,  Hamilton  Pope,  R.  &  L.  Buch- 
anan and  Bijur  &  Davie  for  appellants. 

Barrett  &  Brown  for  appellees. 


CALLAHAN,  &c.  v.  BANK  OF  KENTUCKY. 

(Filed  September  28,  1884. ) 

1.  Bills  and  Notes— Endorser— A  note  in  the  hands  of  the  maker  endorsed 
by  the  payee  is  presumed  to  have  been  paid,  but  the  presumption  is  other- 
wise where  the  endorsement  was  made  by  the  payee  for  the  maker's  accom- 
modation and  to  enable  him  to  get  it  discounted. 

2.  Notice --W^here  the  endorser  of  a  bill  makes  an  assignment  for  the  benefit 
of  creditors,  notice  of  dishonor  given  to  the  assignee  only  is  sufiScient. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  firm  of  W.  L.  Weller  &  Son  on  November  15,  1877,  ex- 
ecuted  a  note  for  $8,500,  payable  to  the  order  of  James  Calla- 
han at  the  Bank  of  Kentucky  four  months  thereafter.  The- 
latter  indorsed  it  in  blank  and  delivered  it  to  said  W.  L.  Wel- 
ler, who  also  indorsed  it  in  blank  and  discounted  it  to  the  ap— 
pellee  before  its  maturity,  thereby  putting  it  upon  the  footing: 
of  a  foreign  bill  of  exchange. 
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The  proceeds  were  drawn  out  of  the  bank  by  W,  L.  Weller, 
but  for  the  use  of  said  firm — in  fact  the  entire  transaction  was 
for  its  benefit,  Callahan  being  merely  an  accommodation  payee 
and  indorser. 

Before  the  maturity  of  the  note  W.  L.  Weller  &  Son  had 
been  adjudged  bankrupts;  and  the  appellant,  Callahan,  being 
heavily  embarrassed,  but  not  in  fact  insolvent,  made  an  assign- 
ment of  i^roperty  for  the  benefit  of  his  creditors  to  the  appel- 
lant, Harry  Stucky.  The  deed  described  certain  realty  embraced 
by  it,  and  apparently  conveyed  the  entire  estate  of  the  grantor 
to  the  assignee. 

It  expressly  so  stated  as  to  his  personalty,  save  the  portion 
that  was  by  law  exempt  to  him  as  a  housekeeper;  and  provided 
that  after  the  payment  of  all  his  debts  and  liabilities  and  the 
expenses  of  the  trust  the  trustee  should  transfer  any  balance 
of  the  trust  property  left  in  his  hands  to  Callahan's  wife. 

The  testimony  shows,  however,  that  the  deed  of  trust  did  not 
cover  two  tracts  of  land  then  owned  by  Callahan,  and  that 
after  the  payment  of  all  his  indebtedness  there  wuU  be  left  at 
least  $40,000  in  the  trustee's  hands. 

The  note  not  having  been  paid  at  maturity  was  protested 
for  nonpayment,  and  notice  of  protest  duly  given  to  Stucky  .as 
assignee,  but  none  was  given  or  sent  to  Callahan,  although  he 
continued  to  reside  and  transact  business  at  the  same  place; 
and  in  fact  he  does  not  seem  to  have  had  any  notice  or  knowl- 
edge of  the  dishonor  of  the  paper  until  long  after  its  maturity. 

The  assignee,  Stucky,  brought  this  suit  to  settle  his  accounts, 
making  the  appellee  a  defendant;  and  it  having  by  its  answer, 
counterclaim  and  cross  petition  asserted  the  note,  both  against 
Callahan  and  the  trust  estate,  the  court  below  rendered  a  per- 
sonal judgment  for  it  against  the  one,  and  adjudged  that  it  be 
paid  pari  passu  out  of  the  other  with  the  general  debts  of  the 
estate. 

Two  questions  are  presented  for  our  decision : 

First.  Did  the  indorsement  by  Callahan  and  the  delivery  of 
the  note  by  him  to  W.  L.  Weller,  one  of  its  makers,  extinguish 
the  debt? 
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Second.  Was  the  notice  to  Stucky  sufficient  to  charge  Calla- 
han; or  was  the  latter  released  as  indorser  because  notice  of 
protest  was  not  given  or  sent  to  him? 

The  law  presumes  that  a  note  in  the  hands  of  the  maker  of 
it,  indorsed  by  the  payee,  has  been  paid ;  and  one  to-  whom  the 
maker  has  discounted  it  can  not  recover  against  the  indorser 
unless  it  was  indorsed  for  the  maker's  accommodation.  (Calla- 
han V.  First  National  Bank  of  Louisville,  78  Ky.,  604. 

Weller  &  Son,  however,  did  not  indorse  this  note  to  the  ap- 
pellee. It  never  came  to  the  hands  of  the  makers  after  its 
indorsement  by  Callahan,  but  to  that  of  W.  L.  Weller  alone, 
and  he  alone  indorsed  it. 

The  firm  had  an  account  at  the  bank,  but  the  proceeds  of 
the  note  were  placed  to  his  individual  credit,  and  drawn  out 
upon  his  individual  check. 

The  firm  account  was  distinct  from  his  individual  account. 

If,  however,  the  possession  of  the  note  and  its  being  dis- 
counted by  one  of  the  makers  after  its  indorsement  by  Callahan 
could  be  considered  as  equivalent  ni  law  to  such  possession  and 
action  by  the  firm,  or  even  if  it  had  then  come  to  the  possession 
of  the  firm  and  been  indorsed  in  its  name,  the  debt  would  not 
have  been  extinguished  in  this  instance,  as  it  was  not  so  in- 
tended. 

When  the  answer  of  the  appellee  was  drawn  the  words: 
** Pay  the  within  to  the  order  of  W.  L.  Weller'' were  written 
over  the  indorsement  of  Callahan,  and  the  words:  **For  value 
rec'd  pay  to  Prest.,  Direc.  and  Co.  of  Bank  of  Louisville,"  over 
that  of  Weller. 

It  alleged  that  the  note  was  indorsed  in  blank  by  Callahan, 
and  given  to  W.  L.  Weller  with  authority  to  discount  it  for  the 
use  of  W.  L.  Weller  &  Son;  that  Weller  indorsed  his  name  on 
it,  and  discounted  it  for  value  to  the  ])ank  in  the  usual  course 
of  business  and  before  maturity,  and  that  the  proceeds  w^re 
paid  to  said  Wj^ller. 

But  by  an  amended  petition  it  was  stated  that  the  note  was 
made  payable  to  Callahan  and  indorsed  by  him  for  accomnio- 


Digitized  by  VjOOQiC 


r 


CALLAHAN,  &C.  V.  BANK  OF  KENTUCKY.  191 

datioD,  and,  as  he  then  knew,  to  enable  Weller  &  Son  to  dis- 
count it  to  the  appellee;  that  the  name  of  W.  L.  Weller  was 
indorsed  upon  it  simply  for  convenience,  and  in  order  that  the 
money  might  be  placed  to  his  credit  in  bank  and  drawn  out 
upon  his  check,  thus  saving  the  trouble  of  placing  it  to  Calla- 
han's credit  and  then  procuring  his  check  upon  which  to  draw 
it;  and  that  the  bank  discounted  it  upon  the  faith  of  Calla- 
han's indorsement. 

These  allegations  are  fully  sustained  by  the  testimony,  and 

the  court,  therefore,  correctly  permitted  the  appellee  upon  the 

I  trial  to  strikeout  said  assignments  over  the  names  of  Callahan 

I  and  Weller,  and  to  write  over  the  name  of  Callahan  ^^n  assign- 

i  ment  of  the  note  to  the  bank;  and  did  not  err  in  deciding  that 

the  possession  and  indorsement  of  it  by  W.  L.  Weller,  after  its 

I  indorsement  by  Callahan,  did  not  extinguish  the  debt.     (Long 

I  &  Robertson  v.  Bank  of  Cynthiana,  1  Littell,  290.) 

I  The  failure  to  notifj"  Callahan  of  the  dishonor  of  the  paper 

presents  a  more  troublesome  question.     After  a  careful  review 

we  have  been  unable  to  find  any  exact  precedent. 

I  The  contract  of  an  indorser  is  that  the  maker  of  the  note  or 

i  drawee  of  the  bill  will  pay  it,  if  it  is  i)resented  at  maturity 

I  and  payment  demanded;  and  if  he  does  not,  that  then  the  iii- 

j  dorser  will  pay  it,  provided  h3  is  duly  notified  of  its  dishon(jr. 

;  The  undertaking  is  collateral  and  conditional.     The  indorser 

has  a  right  to  fix  the  terms  upon  which  he  will  be  bound;  and, 

having  done  so,  the  holder  of  the  paper  can   not  alter  them, 

I  and  must  comply  stricth"  with  them. 

It  is  a  condition  precedent  to  the  liability  of  the  indorser 

I  that  he  shall  ])e  duly  notified  of  the  nonpayment  of  the  paper. 

The  certainty  of  this  rule  creates  security  and  stability  in 

I         commercial  transactions.     Its  object  is  to  put  the  party  on  the 

j  alert,  and,  by  notifying  him  that  his  estate  will  ])e  held  liable, 

to  enable  him  to  look  to  the  party  in  front  of  him. 
I  In   the  case  of  a  bankrupt  drawer  or  indorser  the  law  is  not 

I         well  settled  whether  notice  of  protest  is  to  b(^  given  to  him  or 
the  assignee,  or  to  both  of  them. 
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The  language  of  most  of  the  text  writers  upon  this  point  is 
singularly  uncertain. 

Parsons  says:  '*If  a  person  entitled  to  notice  be  bankrupt, 
notice  should  be  given  to  him  if  his  assignees  are  not  yet  ap- 
pointed. If  they  are,  notice  should  perhaps  be  given  to  them 
if  the  fact  of  their  appointment  is  known  to  the  holder  or 
might  be  known  by  him  by  the  exercise  of  due  diligence,  but 
notice  might  perhaps  even  then  be  sufficient  if  given  to  the 
bankrupt.  Under  our  State  insolvent  laws,  and  wherever  the 
point  has  not  been  settled  by  decision  or  a  jmsitive  usage,  it 
would  seem  to  be  the  safest  course  to  give  notice,  both  to  the 
insolvent  and  to  the  assignees  also.  If  the  insolvent  has  ab- 
sconded notice  should  be  given  to  the  assignees;  and  if  they 
are  not  appointed  we  should  suppose  that  a  delay  until  their 
appointment  would  not  discharge  anyone;  and,  although  notice 
may  be  given  to  anyone  holding  or  representing  the  estate,  we 
should  think  it  better  to  notify  the  assignees  when  appointed.'* 
( 1  Parsons  on  Notes  and  Bills,  page  500. ) 

The  language  of  Story  is:  *'If  the  party  entitled  to  notice 
has  become  bankrupt  and  assignees  have  been  chosen  or  aj)- 
pointed,  notice  to  the  assignees  is  proj)er  and  will  be  suffi- 
cient;" but  he  also  s&ys:  **If  any  of  them  are  bankrupt  notice 
should  be  given  to  them  and  to  their  assignees,  if  any  are  ai>- 
pointed;  otherwise  to  the  bankrupts  themselves."  (Story  on 
Bills  of  Exchange,  sections  305,  889.) 

Another  writer  uses  thus  language:  **If  the  party  entitled  to 
notice  be  a  bankrupt  notice  should  be  given  to  him  before  the 
choice  of  assignees,  and  after  such  choice  to  them."  (Chitty 
on  Bills,  page  228. ) 

**If  the  drawer  of  the  bill,"  says  Mr.  Byles,  **become  bank- 
rupt notice  must,  nevertheless,  be  given  to  him — at  all  events 
before  the  choice  of  assignees.  If  the  assignees  are  appointed 
perhaps  notice  should  be  given  to  them."  (Byles  on  Bills, 
page  210.) 

The  language  of  another  leading  authority  is  equally  cau- 
tious.    He  says:  **If  the  party  be  Imnkrupt  it  is  best  to  give 
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notice  to  him  and  to  his  assignee  also.  If  there  be  yet  no  as- 
signee appointed  notice  to  him  is  suflBcient,  and  perhaps  it 
might  be  sufficient  even  if  one  had  been  appointed.  If  ^iven 
to  the  assignee  alone  it  would  probably  be  sufficient."  (Daniel 
on  Negotiable  Instruments,  section  1002. ) 

The  weight  of  authority  seems  to  be  that  notice  to  the  as- 
signee of  a  bankrupt  is  sufficient;  and  by  analogy  the  rule 
should  be  the  same  as  to  the  assignee  of  an  insolvent.  It  is 
true  that  a  bankrupt  and  an  insolvent  do  not  stand  upon 
exactlj"  the  same  footing.  The  former  may  be  discharged  from 
liability  for  his  debts,  while  the  latter  can  not  be;  and  the 
former  can  not  be  sued,  while  judgment  may  be  obtained 
against  the  latter;  but  yet  the  main  object  of  requiring  notice 
to  be  given  of  the  dishonor  of  negotiable  paper  is  that  the  in- 
dorser  may  protect  his  estate  by  enforcing  payment  against  or 
obtaining  security  from  those  liable  to  him  upon  it;  and  the 
rule  as  to  notice  should  be  the  same,  whether  the  estate  has 
passed  into  the  control  of  an  assignee  by  a  voluntary  convey- 
ance or  by  operation  of  law. 

In  the  one  case  the  debtor  selects  a  person  to  take  charge  of 
his  estate  and  distribute  its  proceeds  to  his  creditors;  while  in 
the  other  the  same  end  is  accomplished  by  operation  of  law. 
If  notice  to  the  assignee  of  the  bankrupt  is  sufficient  because 
he  is  the  representative  of  the  estate,  then  the  same  reason  a^)- 
plies  with  equal  force  to  an  assignee  under  a  voluntary  convey- 
ance: and  although  the  deed  from  Callahan  did  not  in  fact 
transfer  his  entire  estate,  yet  it  must  be  treated  as  a  general 
assignment  in  considering  this  question. 

We  must  not  be  understood  as  determining  whether  a  notice 
of  the  dishonor  of  negotiable  paper  sent  to  the  bankrupt  or  in- 
solvent alone,  and  not  to  the  assignee,  would  or  would  not  be 
sufficient,  as  that  question  is  not  presented  in  this  case;  but  it 
seems  to  us  that  it  is  consistent  with  both  reason  and  law,  and 
necessary  to  the  usefulness  of  commercial  paper,  that  when  one 
person  by  an  assignment  of  his  estate  has  placed  it  and  the 
settlement  of  his  debts  in  the  control  of  another,  that  a  notice 
to  the  latter  of  the  dishonor  of  paper  should  be  sufficient. 
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It  is  urged,  however,  by  the  distinguished  counsel  for  the  ap- 
pellants that  even  if  this  be  so,  yet  Callahan  was  entitled  to  a 
personal  notice  because  he  did  not  in  fact  assign  all  of  his 
estate:  was  not  in  fact  insolvent;  and  only  created  a  trust  on 
the  larger  portion  of  his  property  to  secure  his  creditors. 

By  the  deed  of  assignment  the  assignee  was  to  take  control 
of  the  property;  rent  all  or  any  of  the  rearl, estate,  and  collect 
the  rents;  receive  and  collect  the  personal  estate;  compromise 
claims  against  the  estate;  insure  it;  investigate  all  demands 
against  Callahan  before  recognizing  them  as  valid,  and  deter- 
jiiine  the  extent  of  his  lia])ilities;  avoid  litigation  as  far  as 
possible,  and  settle  all  his  indebtedness.  In  all  this  work 
Callahan  was  to  aid  the  assignee. 

Evidently  the  purpose  and  intention  was  to  give  the  assignee 
full  power  as  to  the  liabilities  of  the  grantor.  As  to  them  he 
represented  him  as  fully  as  if  he  had  l)een  his  jiersonal  rei)re- 
sentative.  He  had  full  power  as  to  their  settlement;  and  it 
was  given,  not  because  Callahan  was  insolvent,  but  because  he 
desired  to  place  his  affairs  in  the  hands  of  some  one  who  was 
competent  to  manage  them  in  their  confused  condition. 

Under  the  form  of  a  deed  of  assignment  for  tlie  ))enefit  of 
his  creditors  he  made  Stucky  his  general  representative  as  to 
his  indebtedness,  and  while  an  agent  to  receive  and  discharge 
de))ts  may  not  have  the  power  to  accept  or  indorse  bills  so  as 
to  bind  the  principal,  yet  it  is  well  settled  that  notice  of  their 
dishcmor  givtMi  to  a  general  agent  is  valid  as  to  the  princijial 
(Daniel  Neg.  Insts.,  voJume  2,  section  008;  Byles  on  Bills, 
l):ij^(j  208;  Parsons  on  Bills,  volume  1,  page  400;  Fasson  v. 
Hub])ard,  55  N.  Y.,  405),  and  a  general  ag^nt  is  one  whom  a 
man  puts  in  his  place  to  trajisact  all  of  his  l)usiness  (jf  a  par- 
ticular kind. 

Wherefore,  the  judgment  is  affirnKMl. 
^    Lan(^  (fe  Harrison  and  Bijur  &  Davie  for  apjiellants. 

Goodlop  &  R()))erts  for  a])pf^llee. 
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COMMONWEALTH  v.  PREWETT. 
(Filed  September  23,  1884.) 

1.  Under  an  indiotment  for  robbery  the  accused  may  be  convicted  of  lar- 
ceny; the  two  offenses  differ  in  decree  only. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

This  is  an  indictment  charging  robbery,  with  evidence  tend- 
ing to  show  larceny.  From  a  verdict  of  acquittal  the  Conr- 
monwealth  appeals  in  order  to  establish  the  law  for  guidance 
in  future  cases.  The  court  properly  instructed  the  jury  as  to 
what  constitute>s  robbery,  but  refused  to  instruct  that  if  the 
accused  was  found  to  have  been  guilty  of  larceny,  they  might 
affix  the  penalty  prescribed  for  that  offense.  The  question  pre- 
sented is  whether  larceny  is  a  degree  of  the  offense  of  robbery. 
The  Code  provides,  section  2(52:  **Upon  an  indictment  for  an 
offense  consisting  of  different  degrees  the  defendant  may  be 
found  guilty  of  any  degree  not  higher  than  that  charged  in  the 
indictment,  and  may  be  found  guilty  of  any  offense  included 
in  that  charged  in  the  indictment."  Sec^tion  268  provides: 
"The  offenses  named  in  each  of  the  subdivisions  of  this  section 
shall  be  deemed  degn^es  of  the  same  offense,  in  the  meaning  of 
the  last  section."  The  third  subdivision  of  that  section  is: 
"All  offenses  of  larceny." 

Our  statutes  do  not  undertake  to  define  either  ro1)bery  or 
larceny.  For  their  meaning  we  must  have  recourse  to  the 
common  law.  Blackstone  defines  rob])ery,  which  is  the  rapina 
of  the  civil  law,  to  be  the  felonious  and  forcible  taking  from 
the  person  of  another  of  goods  or  money  to  any  value,  by  vio- 
lence or  putting  him  in  fear.  This  is  designated  as  mixed  or 
compound  larceny.  Simple  larceny  is  the  felonious  taking  and 
carrying  away  of  the  personal  goods  of  another.  Choses  in 
action,  such  as  bonds,  bills  and  notes,  not  importing  any  prop- 
erty in  possession,  were  held  not  to  be  the  subject  of  larceny. 
Hence  our  statutes  making  the  taking  of  such  things  larceny. 
The  principal  ingredient  in  each  ig  the  taking  of  the  personal 
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goods  of  another,  without  his  consent  and  with  the  intention 
on  the  part  of  the  one  taking  to  convert  them  to  his  own  use. 
Larceny  is  the  generic  term,  robbery  being  specific  and  of  a 
higher  grade  than  simple  larceny  because  of  the  element  of 
force  or  fear  entering  into  it,  larceny  is  of  a  lower  degree  of  the 
same  offense  as  that  charged  in  the  indictment,  and,  therefore, 
punishable  under  the  Code  as  quoted.  The  court  below  erred 
in  not  instructing  the  jury  that  under  the  indictment  for  rob- 
bery a  conviction  for  simple  larceny  might  be  had. 
Finley  Shuck  for  appellant. 


STEPHENSON  v.  THE  PHCENIX  INS.  CO. 
(Filed  September  16,  1884.) 

1.  Insurance — Where  one  has  taken  out  a  poUcy  of  fire  insurance  contain- 
ing a  provision  making  it  void  if  the  insured  should  take  out  other  policies, 
and  he  subsequently  takes  out  a  second  ]x>licy,  having  a  similar  provision 
against  his  then  holding  or  aftrwards  taking  out  other  insurance,  he  can  not 
recover  on  the  first  policy  on  the  ground  that  the  second  forbidding  other 
insurance  was  void  ab  initio  by  reason  of  the  existence  of  the  first  and  was, 
therefore,  in  reality  no  violation  of  the  first.  These  provisions  against  other 
insurance  are  for  the  benefit  of  the  insurer,  and  not  void  but  voidable  at  the 
latter 's  option. 

Appeal  from  Scott  Court  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis, 

This  is  an  action  by  appellant  to  recover  of  appellee  $8,000, 
amount  of  a  policy  of  insurance  issued  October  25,  1877,  for 
one  year  on  a  dwelling  house  destroyed  by  fire. 

-In  the  policy  is  contained  the  following  condition:  "If  the 
assured  shall  have,  or  shall  hereafter  make,  any  other  insurance 
on  the  property  hereby  insured,  or  any  part  thereof,  without 
the  consent  of  the  company  written  hereon,  *  *  *  then  in 
every  such  case  this  policy  shall  be  void." 

In  defense  of  the  action  it  was  alleged  that  on  the  same  day, 
but  after  the  policy  was  issued,  the  plaintiff,  in  violation  of 
that  condition,  without  the  consent  of  the  defendant  written 
on  the  policy,  procured  from  two  other  companies  policies  of 
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inaurance   on   the   same  property,  aggregating  $6,000,  to  con- 
tinue in  force  during  the  same  period. 

In  reply  it  was  admitted  that  the  plaintiff  did  procure  other 
insurance  on  the  property  without  the  defendant's  consent,  as 
alleged  in  the  answer,  but  it  was  stated  that  the  defendant  had 
notice  thereof  and  waived  its  right,  and  was  estopped  to  claim 
a  forfeiture  of  the  policy. 

Upon  the  issue  as  to  waiver  made  by  the  pleadings  a  verdict 
in  favor  of  the  plaintiff  in  the  action  for  the  amount  sued  for 
was  rendered  and  judgment  entered  accordingly.  But  ujion 
appeal  to  this  court  the  judgment  of  the  lower  court  was  re- 
versed and  cause  remanded  for  a  new  trial,  it  being  held  in  the 
opinion  rendered  that  there  was  no  evidence  offered  which  was 
proper  to  go  to  the  jury  on  the  question  as  to  waiver  of  the  for- 
feiture, and  that  the  motion  for  nonsuit  should  have  been  sus- 
tained.    (Ph(Bnix  Ins.  Co.  v.  Stevenson,  78  Ky.,  150.) 

Ux)on  the  return  of  the  case  the  plaintiff  in  the  action  was 
permitted  by  the  court  to  file  two  amen,ded  replies,  in  which  it 
was  in  siibstance  alleged  that  in  each  of  the  two  policies  pro- 
cured by  him,  after  the  one  issued  by  the  defendant,  was  con- 
tained a  like  condition  as  to  previous  and  subsequent  insurance 
of  the  same  property  by  other  companies;  that  those  policies 
were  issued  to  him  without  any  notice  to  or  knowledge  on  the 
part  of  either  the  two  companies  issuing  them  of  the  prior  in- 
surance by  the  defendant  until  after  the  house  insured  was  de- 
stroyed by  fire,  and  that  the  two  policies  being  thus  rendered 
invalid  by  the  plaintiff's  breach  of  condition  contained  in 
them,  there  was  in  fact  no  violation  by  him  of  the  condition 
contained  in  the  policy  sued  on. 

The  case  is  now  before  this  court  upon  ?ippeal  from  the  judg- 
ment sustaining  a  general  demurrer  to  the  amended  replies  and- 
dismissing  the  petition. 

The  question  presented  by  the  amended  replies  has  hereto- 
fore been  passed  upon  by  this  court  in  the  case  of  Luggs  v. 
Liverpool,  London  and  Globe  Ins.  Co.,  MS.  opinion. 
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In  that  case  the  court  in  rendering  the  opinion  used  this  lan- 
guage: ''Appellant  contends  that  the  hist  insurance  was  abso- 
lutely void,  and  left  the  first  in  full  force.  He  is  wrong  in 
any  aspect  of  thje  case:  First,  the  second  insurance  was  not 
void,  but  voidaI)ly  only  at  the  option  of  the  insurer;  and,  sec- 
ond, if  it  were  void  al)  initio  that  fact  would  not  relieve  appel- 
lant from  the  forfeiture  resulting  from  a  violation  of  the 
stipulations  in  the  first  policy  against  additional  insurance." 

It  is  thus  obvious  that  if  the  opinion  in  that  case  is  to  be 
adhereil  to  the  judgment  sustaining  the  demurrer  to  the 
amended  replies  must  be  affirmed. 

Counsel  for  a])pellant  refers  us  to  several  authorities  holding 
a  doctrine  opposite  to  that  announced  in  the  opinion  referred 
to  b}'  this  court,  and  perhaps  the  weight  of  authority  in  this 
country  may  sustain  him.  But  on  the  other  hand  the  decision 
of  this  court  is  supported  not  only  by  the  Supreme  Court  of 
the  United  States  and  several  State  courts,  Imt  by  principle 
and  reason. 

In  the  case  of  Baei' v.  The  Phcpnix  Ins.  Co.,  4  Bush,  242, 
where  the  question  arose  as  to  the  proper  construction  to  be 
given  to  a  similar  condition  ccmtained  in  a  policy  of  fire  in* 
surance,  this  court  said:  ''The  object  of  that  condition  was  to 
assure  the  underwriter  against  over  insurance,  or  insurance 
equivalent  to  the  entire  risk,  whereby  the  insured,  relieved  of 
all  risk,  might  be  tempted  to  procure  the  loss,  or  to  take  no 
care  to  prevent  it.  To  make  it  the  interest  of  the  insured,  as 
well  as  the  insurer,  to  avoid  loss  no  prudent  underwriter  pver 
insures  for  the  full  value  of  the  property,  but  leaves  the  owner 
so  far  interested  in  preventing  the  loss  as  to  assure  his  fidelity 
and  vigilance  in  proper  care  to  avoid  it." 

This  precaution  on  the  part  of  insurance  companies  is  not 
only  justifiable,  but  indispensable  to  their  success,  if  not  exist- 
ence. For  without  such  provision  against  cumulative  insurance 
fraud  and  bad  faith  on  the  part  of  the  insured  would  be  encour- 
aged, and  the  legitimate  and  useful  purposes  of  fire  and  marine 
insurance  to  a  great  extent  defeated. 
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A  contract  of  insurance,  like  any  other  which  the  hiw  sanc- 
tions?, should  be  enforced  by  tlie  courts  according  to  its  terms 
and  conditions.  In  this  case  a  plain  and  vital  stipulation 
which  the  insurer  had  the  right  to  insert  in  the  policy  and 
which  the  assured,  understanding  or  having  the  ojiportunity 
to  understand,  agn^ed  to,  has  been  didiberately  violated  }>y  the 
latter.  And  he  now  seeks  to  avoid  the  forfeiture  which  re- 
sults from  such  violation,  and  is  now  claimed  by  the  insurer, 
upon  the  ground  that  the  two  subsf^quent  policies  ])eing  ren- 
dered invalid  by  like  l)reach  of  contract  and  of  faith  on  his 
part,  the  first  one  is  now  valid  and  enf()rcea})le  by  either  party 
to  it. 

But  it  has  becni  held  ))y  this  ctmrt  in  the  two  cases  of  Baer 
V.  The  Ph(pnix  Ins.  Co.,  and  Luggs  v.  Liverpool,  London  and 
Globe  Ins.  Co.,  that  a  violation  by  the  assured  of  such  a  con- 
dition in  a  policy  of  insurance  does  not  render  the  policy  ab- 
solutely void,  })ut  simi)ly  voidalrle,  to  ])e  treated  as  void  ))y  the 
insurer  at  his  own  exclusive  o])tion. 

The  correctness  of  this  ruling  is  in  our  opinion  so  manifest 
that  it  is  needless  to  enter  into  an  extendj^d  discussion  to  sup- 
port it.  For  to  hold  a  contract  of  insurance  that  has  been 
violated  by  only  one  of  the  parties  to  it  void,  or  in  the  lan- 
guage of  the  pleadings  invalid  as  to  both,  is  to  put  it,  after 
making  the  contract,  in  the  power  of  either  party  to  render  it 
a  nullity  by  simply  violating  some  one  of  its  conditions. 

The  two  policies  referred  to  in  the  replif^s,  which  were 
obtaincni  subsequent  to  that  issued  by  app^vllee,  should  n(jt, 
therefore,  be  held  as  void  or  invalid,  but  only  voidable  at  the 
option  of  the  com])anies  issuing  them.  How  they  have  lieen 
treated  by  the  ])arties  the  record  of  this  case  does  not  show, 
nor  is  it  material.  For  th(\y  were  procured  ])y  ap])ellant  either 
with  the  intention  to  defraud  rippellee,  or  in  ignorance  of  the 
fact  that  in  obtaining  thcMu  h(*  was  violating  his  first  contract, 
and  incurring  a  forfeiture  of  his  first  policy.  And  in  either  case 
we  are  forced  to  conclude  he  intended  to  avail  himself  of  cumu- 
lative insurance,  and,  therefore,  was  exposed  to  the  temptation 
October,  1884—4 
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to  bring  about  the  loss  of  his  property,  or  at  least  was  rendered 
less  careful  to  prevent  its  destruction. 

The  object  of  the  condition  mentioned  was  thus  defeated  by 
the  conduct  cf  ai)penant,  and  the  risk  of  appellee  increased 
without  its  knowledge  or  consent. 

When  a  contract  is  plain,  unani])igu(:us  and  fair,  not  vitiated 
by  fraud  nor  mistake  in  its  execution,  the  courts  are  not  au- 
thorized to  make  for  the  parties  to  it  a  different  one,  or  to  con- 
strue it  contrary  to  its  expre^-^s  terms,  especially  when  the 
consequence  may  be  to  ena))le  one  of  the  parties  to  profit  by 
his  v»rongful  violation  of  it. 

The  judgment  is  affirmed. 

W.  S.  Darnaby  for  appellant. 

Jas.  E.  Cantrill,  Jas.  F.  Askew  and  Lincoln,  Ste])hens  & 
Slatterly  for  appellee. 


COMMONWEALTH  v.  OFFUTT. 

(Filed  September  25,  1884.) 

1.  Pardons— OfflcerB'  commissions— Where  the  amount  due  on  a  forfeited 
bail  bond  was  remitted  by  the  governor  before  judgment,  neither  the  Com- 
monwealth's attorney  nor  clerk  are  entitled  to  commissions.  They  can 
«laim  commissions  only  where  judgment  is  rendered  and  collect*Hi. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines, 

'Appellee,  being  surety  on  a  bail  bond,  was  summoned  to  show 
cause  why  judgment  should  not  be  entered  against  him  on  the 
forfeiture.     For  answer  he  filed  a  remission  by  the  governor, 
containing  these  exceptions:    ^^Commissions,  fees  and  cost." 
The  Commonwealth's  attorney  then  moved  the  court  for  judg- 
ment for  his  commissions,  amounting   to   $120,  and   for    the 
commissions  of  the  clerk,  amounting  to  $40.     The  court  over- 
ruled the  motion  and  entered  judgment  for  the  Commonwealth's 
costs  only.     From  that  judgment  this  appeal  is  taken,  and  the 
only  questi(m  is  whether  the  Commonwealth's  attorney    and 
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clerk  are  entitled  to  any  commission  until  judgment  has  been 
rendered  on  the  forfeiture. 

Section  5  of  article  4,  chapter  5  of  General  Statutes,  pro- 
vides ** that  hereafter  the  attorney  for  the  Commonwealth  shall 
receive,  to  his  own  use,  thirty  per  centum  of  all  judgments  ren- 
dered in  favor  of  the  Commonwealth  in  the  several  courts  of 
his  district. "  Under  an  act  approved  April  10,  1882,  circuit 
court  clerks  are  entitled  to  ten  i)er  centum  '*of  all  fines  and 
forfeitures  which  may  he  hereafter  paid  by  virtue  of  any  jud<^- 
ment  rendered  in  favor  of  the  Commonwealth. "  The  provision 
of  these  statutes  clearly  contemplate  that  the  Commonwealth's 
Attorney  and  the  clerk  shall  he  entitled  to  commissions  only 
upon  the  condition  there  is  a  judgment,  and  that  the  judgment 
is  collected  in  whole  or  in  part.  Where  the  whole  of  the  judg- 
ment is  not  collected  they  are  entitled  to  their  pro  rata  part  of 
that  collected. 

Judgment  affirmed. 

P.  W.  Hardin  for  appellant. 


FONTAINE  V.   DUNLOP. 

(Filed  September  25,  1884.) 

1.  Dower— Seisin— -Where  a  guardian  having  power  given  him  by  wiU  to 
seU  his  ward's  land  makes  a  contract  for  the  sale  of  It,  and  gives  bond  for 
title  to  the  purchaser,  and  the  ward  subsequently  marries,  his  widow,  after 
his  death,  can  not  claim  dower  (he  never  having  been  seised  during  cover- 
ture), and  especially  not  in  a  case  where  he  made  a  deed  after  his  marriage 
and  when  of  full  age,  ratifying  his  guardian's  contract. 

2.  Where  one  has  power  to  convey  it  is  immaterial  that  he  describes  him- 
self improperly,  e.  g.,  as  executor  instead  of  guardian. 

3.  A  married  woman,  who  is  an  infant,  does  not  relinquish  her  dower  by 
joining  in  her  husband's  deed,  but  she  is  bound  by  its  recitals  in  her  suit 
for  dower. 

4.  Deeds— Evidence— Becitals  in  one  deed  of  another  deed  are  evidence, 
where  the  original  Is  lost,  as  against  a  party  or  one  claiming  under  him. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Aaron  Fontaine,  sr.,  devised  250  acres  of  land  to  his  four 
children,  Alexander,  Henry,  Emeline  and  Aaron  B.  Fontaine. 
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At  his  death  in'  182?]  they  were  all  infants,  the  eldest  not  be- 
coming of  age  until  March  19,  1827. 

The  will  nominated  three  ]}ers()ns  as  his  executors — only  one 
of  whom,  however,  ever  qualified— and  also  appointed  them 
the  guardians  of  said  four  children,  with  almost  unlimited 
power  over  his  estate. 

Among  other  things  it  provided:  **And  to  those  gentlemen 
as  guardians  to  my  said  children,  or  the  surviv(U's  or  survivor 
of  them,  I  give  full  ])ower  and  authorit}'  to  sell,  rent,  or  other- 
wise dispose  of  the  plantation  whereon  I  live  devised  to  my 
four  children  whenever  they  may  think  it  best  for  the  benefit 
and  advantage  of  my  .said  four  cliildren  or  the  survivor  or  sur- 
vivors, and  in  all  other  things  to  do  whatever  things  as  guar- 
dians as  aforesaid  they  may  think  bijst." 

While  all  the  children  were  yet  minors  the  acting  executor 
and  guardian,  with  the  advice  and  consent  of  the  two  that  had 
never  qiuilified  or  accepted  the  trust,  sold  the  land  by  executory 
contract  to  one  Jewell,  and  gave  him  a  bond  for  a  title. 

The  purchase  money  was  all  paid  and  said  devisees  received 
the  benefit  of  it. 

They  also  upon  becoming  of  age  made  deeds  of  confirmation 
to  said  Jewell,  with  the  exception  of  Emeline,  who  had  died, 
and  Jev/ell  having  sold  the  land  to  one  Po])e,  said  three  persons 
named  as  executors  and  guardians  conveyed  the  land  to  him  on 
December  15,  1885,  by  Jewi^ll's  request. 

In  1882,  and  after  the  sale  by  executory  contract  to  Jewell, 
th(»  appellant  and  Aaron  B.  Fontaine  intermarried,  and  he 
having  died  on  August  29,  1880,  she  ])rought  this  action  on 
December  18,  1880,  to  recover  dowcu*  in  the  one-fourth  of  said 
250  acres  of  land,  and  wJiich  fourth  is  now  owned  by  the  ap- 
p(*llee,  Dunlop. 

The  court  below  disallowed  her  claim,  and  she  is  now,  by 
this  a])peal  and  in  an  equita})le  action,  asking  a  reversal  of  its 
action. 

The  fact  that  she  united  with  her  husband  in  two  deeds  of 
ratification  of  the  sale  to  Jewell  does  not  bar  her  of  relief,  if 
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she  is  otherwise  entitled  to  it,  because,  when  she  did  so,  she 
was  a  minor,  and  she  has  relied  upon  this  fact  in  her  pleadings 
to  escape  the  effect  of  her  action. 

The  fact,  however,  which  is  fatal  to  her  claim  is  that  at  the 
date  of  her  marriage  her  husljand  was  not  beneficiall}^  seized 
of  the  land,  and  Jewell  was  then  the  equitable  owner  of  it. 
(Oldham  v.  Sale,  &c.,  1  B.  M.,  70;  Gains  v.  Gains,  &c.,  18 
B.  M.,  107;  Gully  v.  Ray,  9  B.  M.,  205. ) 

In  the  cases  cited  the  husband  had,  jjefore  marriage,  sold  his 
land  by  executory  contract,  either  verbal  or  written,  and  con- 
veyed it  afterwards;  and  in  this  instance  the  executor  or  guar- 
dian having  the  power  to  sell,  and  doing  so,  was  equally  as 
efficacious*  to  deprive  the  appellant  of  dower  as  if  it  had  ])een 
sold  by  executory  contract  by  her  husband  when  of  age  and 
before  their  marriage. 

It  has  been  held  that  if  a  man  before  his  marriage  sells  his 
land,  even  by  ])arol,  and  then  conveys  it  after  marriage,  that 
upon  his  death  the  widow  is  not  entitled  to  dower;  but  in  this 
instance  there  was  a  sal^  before  the  marriage  by  a  written  con- 
tract l)yone  who  had  the  power  to  make  it,  and  the  husband  of 
the  api)ellant  received  the  benefit  of^it. 

Although  but  one  of  the  thn^e  persons  named  in  the  will  as 
executors  qualified,  and  although  he  alone  accepted  the  trust 
of  guardian,  yet  the  other  two  approved  the  sale  of  the  land, 
tind  united  in  it  to  show  their  approval ;  and  where  a  discretion- 
ary, naked  power  to  s-^ell  land  is  given  by  the  testator  to  ex- 
ecutors eo  nomine,  the  acting  executor  may  alone  execute  it. 
(General  Statutes  chapter  89,  section  9;  Ross  v.  Rice's  Ex'(U', 
S  Dana,  190. ) 

It  is  true  that  in  the  deed  made  Ijy  them  the  persons  named - 
•as  executors  and  guardians  in  the  will  styled  themselves  as 
executors  alone;  but  the  same  persons  named  as  executors  were 
aJ30  named  as  guardians  in  the  will,  and  the  reference  to  it  in 
the  deed  gave  notice  of  the  authority  luider  which  they  were 
acting;  and  the  failure  of  one  executing  a  i)ower  to  give  his 
proper  title  does  not  vitiate  his  action,  if  he  is  in  fact  the 
proper  one  to  execute  it.     (Perry  on  Trusts,  section  511,  c. 
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The  sale  by  the  executory  contract,  however,  and  not  the 
subsequent  deed,  must  determine  the  rights  of  the  appellant, 
and  if  this  were  otherwise  the  appellant  could  not  avoid  the 
effect  of  her  husband  having,  after  he  became  of  age,  ratified 
the  sale  and  deed  by  joining  in  as  many  as  three  confirmatory 
deeds. 

It  is  urged  that  the  sale  by  executory  contract  to  Jewell  is 
not  shown,  as  the  recitals  in  the  deed  by  the  executor  and  in 
the  confirmatory  deeds  by  the  devisees  are  the  only  evidence 
thereof;  and  that  they  were  incompetent  for  this  purpose.         *  . 

It  will  be  seen  by  an  examination  of  them  that  they  recite 
the  fact  that  the  sale  was  made;  and  the  confirmatory  deeds 
by  the  devisees  refer  to  and  speak  of  the  deed  made  by  the 
executor  to  Jewell,  wherein  the  history  of  the  sale  is  fully  re- 
cited; and  not  only  the  husband  of  the  appellant,  but  the  a[>- 
pellant  herself  united  in  two  of  these  deeds;  and  while,  owing 
to  her  nonage,  she  is  not  thereby  concluded,  yet  their  recitals 
and  the  recitals  in  the  deeds  to  which  they  refer  are  com])etent 
evidence  to  show  the  sale  by  executory  contract,  because  they 
are  not  only  appellant's  statements,  but  those  of  her  deceased 
husband,  through  whose  title  she  is  now  claiming  dower. 

The  verified  answer  of  the  appellee  alleged  that  the  bond  to 
Jewell  had  been  lost,  and  the  statements  of  the  deeds,  sanctified 
by  the  lApse  of  nearly  a  half  a  century,  show  that  the  appellant 
is  not  entitled  to  the  relief  asked  by  her. 

The  recital  of  a  deed  in  another  deed  is  evidence  of  the  re- 
cited deed,  if  the  original  is  lost,  against  the  party  who  exe- 
cuted the  reciting  deed  or  against  any  person  claiming  luuler 
him.  (1  Phillips  on  Evi.,  457;  Oldham  v.  Sale,  &c.,  1  B.  M., 
76.) 

The  land  in  contest  is  now  in  the  hands  of  an  innocent  pur- 
chaser, who  has  fully  paid  for  it,  and  equitable  consideration, 
as  well  as  legal  rules  forbid  that  he  should  be  disturbed.. 

Wherefore,  the  judgment  is  affinued-. 

B.  F.  Camp  for  appellant. 

Brown  &  Davie  for  appellee.. 
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SCOTT  V.  SCOTT'S  EXECUTRIX. 

(Filed  September  27,  1888.) 

1.  New  trial— Where  an  issue  has  been  fully  investigated  and  a  judgment 
entered  a  new  trial  will  not  be  granted  upon  the  diFcovery  of  evidence 
found  in  the  possession  of  a  witness  whose  deposition  has  been  already  taken, 
unless  such  evidence  disproves  the  judgment  on  the  former  trial  or  is  incon- 
sistent with  it. 

2.  New  trial,  time  of  filing  petition— A  petition  for  a  new  trial  on  the 
ground  of  newly -discovered  evidence  must  be  filed  with  the  clerk  before  the 
commencement  of  the  second  term  after  the  discovery,  and  long  enough 
before  to  allow  time  for  summons  to  issue  and  be  returned  for  trial  at  that 
Verm. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1867  Tho.^.  B.  Scott  commenced  an  action  against  John 
D.  Scott  on  an  account  amounting  to  about  $7,000,  for  monej 
alleged  to  belong  to  the  former,  and  to  have  been  collected  by 
the  latter  at  different  times  ])et\veen  the  years  18()2  and  1805, 
but  never  paid  over  or  accounted  for. 

The  defendant  'in  his  answer  admitted  the  collection  by  him 
of  *a  portion  of  the  money  mentioned,  but  alleged  that  he  and 
the  plaintiff  in  1850  formed  a  partnership  in  the  farming  and 
milling  business  that  c(mtiniied  until  1859,  and  that  upon  a 
settlement  of  the  partnership  and  the  allowance  to  him  of  all 
the  credits  to  which  he  was  entitled,  some  of  which  had  not 
been  given  him  in  the  account  sued  on,  the  plaintiff  would  be 
indel^ted  to  him. 

In  his  reply  the  jdaintiff  denied  the  allegations  of  the  an- 
swer  in  respect  to  the  partnership  and  the  credits  claimed  by 
the  defendant. 

In  1871  Thos.  B.  Scott  died,  but  the  action  having  ))eeii 
transferred  to  equity  was  revived  in  the  name  of  his  executrix* 

In  October,  1878,  judgment  was  rendered  by  the  lower  court 
sustaining  the  exceptions  of  the  defendant  to  the  master  com- 
missioner's report,  so  far  as  to  disallow  the  account  sued  on, 
and  directing  it  to  be  so  amended  as  to  allow  to  the  defendant 
credits  and  assets  to  the  amount  of  the  acc<mnt. 
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But  upon  appeal  to  this  court  that  judgment  was  reversed, 
and  at  the  August  term,  1878,  of  the  lower  court  judgment 
w^as,  in  pursuance  of  the  mandate  of  this  court,  rendered  in 
favor  of  the  plaintiff  in  the  action  for  the  sum  of  $6,567,  sub- 
ject to  credits  amounting  to  nearly  $800. 

On  the  14th  day  of  Feliruary,  1880,  John  D.  Scott  filed  a 
petition  against  the  executrix  of  Thos.  B.  Scott,  deceased,  for 
a  new  trial  of  the  original  action,  upon  the  alleged  ground  that 
in  the  latter  part  of  Fe!)ruary,  1879,  he  had  discovered  for  the 
first  time  evidence  material  for  him,  which  he  coukl  not  by 
reasonable  diligence  have  discovered  and  produced  at  the  trial: 
which  newly  discovered  evidence  consisted  of  a  paper  in  the 
j)ossession  of  one  Oliver  Perry,  in  the  handwriting  of  Thos.  B. 
Scott,  purporting  to  give  a  list  of  notes  and  checks  having 
different  dates  from  1858  to  1859,  one  of  the  notes  being  clas- 
sified as  '^individual  notes"  and  the  others  as  *'joint  notes." 

A  general  demurrer  was  sustained  to  the  petition  and  judg- 
ment rendered  dismissing  it,  and  from  that  judgment  this  ap- 
peal has  been  taken.  ' 

One  of  the  principal  issues  of  fact  tried  in  the  original  action 
was  whether  there  was  a  partnership  between  Thos.  B.  and 
John  D.  Scott,  as  alleged  and  attempted  by  the  latter  to  })e 
proved.  And  it  is  contended  tliat  the  ])aper  referred  to  and 
now  in  the  possession  of  Perry  is  evidence  of  that  fact. 

The  litigation  between  these  parties  commencing  in  1867  and 
continuing  about  six  years,  until  the  first  judgment  was  ren- 
dered, was  not  only  protracted,  but  seemingly  hotly  contested 
if  not  bitter,  there  having  been  taken  de])ositions  of  a  great 
many  witnesses,  more  than  half  of  which  related  to  issue  as  to 
the  alleged  partnership. 

In  the  opinion  rendered  by  this  court  it  was  said:  '*Tlie 
character  and  terms  of  the  agreement  between  the  parties  is 
nowhere  proved,  and  the  weight  of  the  testimony  conduces  to 
establish  the  theory  assumed  by  appellant's  counsel  that  the 
appellee  was  entitled  to  a  portion  of  the  net  profits  resulting 
from  their  joint  labor;"  and  further:  **The  partnership  is  at- 
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tempted  to  be  proved  ])}'  the  declarations  of  Thomas  and  by 
the  action  of  both  in  conducting  the  farm  and  mill,  but  what 
the  partnership  was  or  the  agreement  between  the  parties  is 
not  shown,  and  no  chancellor  will  divest  a  party  of  his  title  to 
land  or  the  proceeds  of  the  sale  of  land  upon  this  characterOf 
testimony,  and  more  ])articularly  when  the  proof  by  which  the 
claim  is  asserted  is  refuted  by  facts  and  circumstances,  the 
existence  of  which  can  not  be  doubted." 

Not  only  was  an  immense  volumb  of  testimony  taken  ])earing 
upon  this  issue,  but  the  deposition  of  the  witness.  Perry,  who 
married  the  sister  of  Thomas  and  John  D.  Scott,  was  twice 
taken,  and  we  are  Ixmnd  to  presume  that  as  thorough  and 
searching  investigation  has  already  been  made  as  it  is  i)ossible 
to  make. 

The  petition  was  filed  in  this  case  more  than  thirtecui  years 
after  the  original  action  was  commenced,  and  the  litigation 
now  sought  to  be  reopened  relates  to  transactions  occurring 
more  than  thirty  years  ago. 

There  is  no  written  contract  of  partnership,  nor  can  it  ])e 
pretended  the  newly-discovered  evidpnce  est:il)lishes  the  fact  of 
such  partnership.  On  the  contrary  it  is  entirely  consistent 
with  the  theory  adopted  by  this  court  that  appellant,  Jno.  I). 
Scott,  was  simply  entitled  to  a  portion  of  the  net  profits,  the 
title  to  the  real  estate  being  in  Thomas  B.  Scott. 

That  there  should  be  four  or  five  joint  notes  l)elonging  to 
them  does  not  necessarily  or  even  prol)ably  establish  the  fact 
there  was  a  joint  ownership  of  tlie  real  estate,  or  a  co-pa rtnfir- 
ship  in  the  farming  and  milling  business  existing  l)etween 
them.  So  that  even  if  the  paper  now  i)roduced  and  replied  on 
had  been  before  the  court  when  the  case  was  decided  it  would 
not,  added  to  the  other  testimony,  have  })een  sufficient  to 
esta})lish  the  partnership. 

But  there  is  a  still  greater  obstacle  in  appellant's  way. 

Section  844,  Civil  Code,  provides  that  "if  grounds  for  a  new- 
trial  be  discovered  after  the  term  at  which  the  verdict  or  de- 
cision is  rendered  the  application  may  be  made  by  a  petition 
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filed  with  the  clerk  not  later  than  the  second  term  after  the 
discovery,  on  which  a  summons  sliall  i^eiie,  as  in  other  peti- 
ticms,  requiring  the  adverse  party  to  appear  and  answer  it  on 
or  before  the  first  da}^  of  the  next  tHrm." 

In  our  opinion  Init  one  construction  can  be  given  to  this  sec- 
tion in  respect  to  the  time  at  whicli  the  petition  is  required  to 
be  filed,  and  that  it  must  be  filed  with  the  clerk  the  length  of 
time  before  the  second  term  after  the  discovery  necessary  to 
allow  summons  to  be  issued  and  n^turned  for  trial  to  that  terra. 

The  petition  is  not  required  to  be  fihul  in  open  court  during 
the  term,  Init,  like  other  petitions,  it  must  be  filed  before  the 
clerk.  Therefore  the  meaning  of  the  requirement  for  the  peti- 
tion to  be  filed  not  later  than  the  second  term  is  that  it  shall 
be  filed  before,  and  thcMiction  shall  stand  for  trial  at  that  term. 

There  is  no  reasc/ii  for  longer  (hday  than  the  second  term 
after  the  discovery. 

In  this  case  the  discovery  having  hern  made  in  February, 
1879,  the  ])etiti(m  should  have  })eon  filed  previous  to  the  Fel)- 
ruary  term,  1880,  and  it  was  too  late  to  file  it  during  that  term. 

Wherefore,  the  judgment  is  affirmed. 

AV.  D.  Hopper,  W.  P.  D.  Bush  and  W.  Lindsay  for  appellant. 

J.  S.  Ih'onaugh  and  Anderson  &  Ilerndon  for  a])iiellee. 


SUPERIOR  COURT  OF  KENTUCKY. 

McMURTRY  v.  KENTUCKY  CENTRAL  R.  R.  CO. 

(Filed  Septeml)ern,  1884.) 

1.  Int*»rest— A  passenger  holding  a  ticket  entitling  him  to  safe  transporta- 
tion between  certain  points  on  a  railroad  was  seriously  injured  through  the 
negligence  of  the  road,  Held.  His  action  is  for  breach  of  contract,  and  the 
judgment  for  damages  will  bear  interest. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bowden, 

The  api^dlant  sued  the  appellee,  alleging  that  ** the  defend- 
ant, for   the   regular   rate   of   fare,  to   wit,  twenty-five   cents. 
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charged   by  them  for  the  transportation  of  a  passenger  from 
Robinson  Station  to  Cynthiana,  another  station  on  said  road, 
then  and  there  paid  by  the  plaintiff  to  the  conductor  of  defend- 
ant's train,  agreed  with  plaintiff  to  transport   him   carefully 
and  safely  over  its  said  road  between  the  places  aforesaid,  or 
from  the  first-named  station  to  the  last-named  on  the  train  on 
which  plaintiff  had  engaged  passage,  to  wit,  the  regular  da}^ 
freight  and  passenger  train  bound  south  on  said  road  on  said 
day,  and  passing  said  station  about  noon.     Plaintiff  says  that 
the  defendant,  not  ])eing  mindful  of  its  duty  in   the  premises 
and  under  its  contract  with  plaintiff',  did,  by  the  carelessness 
and  negligence  of  its  officers,  hands  and   agents,  whose  duty 
it  was  to  attend  to  the  making  up  and  c(m trolling  of  said  train, 
so  carelessly  and  negligently  run  and  operate  said  train  that 
.    the  same  was  wrecked  [it  a  point  about  one  and  a  half  miles 
north  of  Cynthiana,  in  Harrison  county,  and  the  car  in  which 
plaintitT  was  riding  and  had  engaged  passage  was  thrown  from 
the  track  and  wrecked,  and  in  said  wreck  plaintiff's  foot  waa 
nuished,     broken    and     seriously   and    permanently    injured,, 
whereby  the  plaintiff'  was  put  to  great  expense,  loss  of  time,, 
and  subjected  to  great  pain  and  suffering  and  permanent  disa- 
l)ility.     *     *     *     He  says  that  by  the  infliction  of  the  injury 
and    wrong  aforesaid    he  has    l)een   damaged  in     the    sum  of 
JflO.(K^),  no  part  of  which  has  been  paid." 

These  allegations  were  repeated  in  rt  second  paragraph,  ex-^ 
ce[)t  that  the  carelessness  was  alleged  to  be  gross,  wanton  and 
reckless. 

The  answer  denied  the  imputed  negligence  and  the  extent  of 
the  injury  alleged,  charging  that  plaintiff  contributed  to  the 
injury  by  negligently  being  at  an  improper  place  on  the  car„ 
which  the  plaintiff  in  his  reply  denied. 

On  the  trial  the  court  instructed  the  jury  that  the  defendant 
company  admitted  its  contract  to  carry  the  plaintiff  from 
Robinson  Station  to  Cynthiana,  and  that  the  train  on  which 
plaintiff  took  passage  was  wrecked  l)etween  those  points,  and 
that  plaintiff  was  injured  thereby.  It  then  submitted  to  the^ 
jury  to  find  whether  the  injury  was  caused  by  the  carelessness. 
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of  the  defendant  only,  directing  compensat()ry  damages  for  the 
plaintiff  if  they  so  found.  They  returned  a  verdict  for  tlie 
plaintiff,  awarding  Jiim  $8,000,  whereupon  it  was  **adjudged 
that  the  plaintiff  recover  of  the  defendant  the  sum  of  $8,(KX) 
and  his  costs  herein  expended."  On  appeal  that  judgment  was 
affirmed.  The  company  then  paid  to  the  plaintiff's  attorney 
the  entire  amount  then  sui)posed  to  be  due,  iticluding  $1.47l\ 
being  interest  at  6  per  cent,  on  the  amount  of  the  judgment 
from  its  date. 

This  action  was  begun  to  recover  that  amount  with  interest 
on  the  supposition  that  the  judgment  did  not  carry  interest. 
A  demurrer  to  McMurtry's  answer  having  berm  sustained,  a 
judgment  was  rendered  against  him  for  the  amount  of  interest 
he  had  received,  and  he  appeals. 

The  answ(>r,  adjudged  bad  on  demurrer,  alleges  that  Mr.  Mc- 
Murtry  instituted  a  suit  against  the  company  for  the  damage 
sustained  l)y  him  })y  reason  of  the  plaintiff's  violation  of  a 
contract  made  with  him  to  carrv  him  carefullv  and  i)rudentlv 
over  its  road;  that  the  company  carried  him  so  negligently  as 
to  inflict  great  injuries  on  him,  and  the  action  was  to  recover 
<lamag(*s  for  that  failure.  But  as  the  record  of  that  case  was 
made  part  of  the  pleadings  in  this  case  we  must  look  to  it  to 
ascertain  the  nature  of  the  action  in  which  McMurtry  recov- 
ered his  judgment. 

The  ]M>tition  w-as  obviously  prepared  on  the  assumption  that 
by  reason  of  the  compensation  paid  the  com])any,  as  a  com- 
mon carrier,  was  under  a  contract  obligation  to  carry  the  plain- 
tiff with  care  and  skill.  It  allegv^s  its  agreement,  and  the  eon- 
«ideration  for  it,  and  then  alleges  the  acts  of  negligence  as^  a 
breach  of  that  agreement.  Nor  can  there  be  any  doubt  that 
the  company,  receiving  tlie  fare  prescribed  to  ])e  ])aid  for 
conveying  a  passenger  from  Robinson  Station  to  Cynthiaiia, 
thereby  impliedly  contracted  with  McMurtry  that  it  would  en- 
deavor to  perform  its  contract  with  care  and  skill.  It  ia 
equally  clear  that  if  it  failed  in  care  and  skill,  and  then^by  in- 
flicted an  injury  on  McMurtry,  he  could  recover  damages  for 
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the  violation  of  the  contract  sufficient  in  amount  to  com- 
pensate him  for  the  injury  done  him.  N6r  can  he  he  deprived 
of  his  right  to  look  to  his  contract  for  compensation  by  the 
fact  that  the  carelessness  was  excessive,  even  to  the  extent  of 
being  wanton  and  reckless.  It  is  true  he  can  not  actjuire  the 
ridit  to  punitive  damages-,  suing  on  his  contract,  ])y  reas<3n  of 
excessive  carelessness;  and,  therefore,  we  do  iu:)t  suppose  that 
the  second  paragra])h  of  his  petition  differed,  in  legal  etlect,  in 
any  des^i'^.e  from  the  first.  There  was  no  effort  in  either  to 
get  more  than  compensation.  Nor  did  the  court  permit  the 
jury  to  go  further. 

But  the  appellee  insists  that  at  common  law  no  judgment 
bore  interest,  and  that  the  statute  does  not  permit  a  judgment 
for  an  ''injury  to  the  perscm"  to  bear  interest. 

It  is  true  that,  independent  of  statutory  provision,  no  judg- 
ment carries  interest.     The  first  statute  in  this  State  was  that 
of  1812  (M.  &   B.,  855).      It  provided    that   every   judgment 
founded  on  contract,  expressed  or  implied,  for  the  payment  of 
money  or   ])roperty,  which   should    be   delayed   by  injunction, 
writ  of  error   or  appeal,  with  supersedeas,  should,  in  the  event 
of  its  affirmance,  bear  interest  from  its  date.     Even  under  this 
act  McMurtry's  judgment  would  have  borne  interest.     It  was 
founded  on  an  implied  contract,  was  for  the  payment  of  money, 
and  was  affirmed.     By  the  act  of  1887  (Lougborough,  i^SO),  it 
was   provided  that  all  jiulgments  should  carry  interest  from 
their  date  unless,  etc.,  ''provided  that  judgments    in  actions  of 
malicious  prosecutions,  libel  and  slander,  and  actions  of  tort 
to  the  person,  shall  be  excepted  from  the  provisions  of  this  act, 
and  shall  not  })ear  accruing  interest."     This  statute,  broader 
than  that  of  1812,  which  embraced  only  judgments  founded  on 
contract  which   had   been    suspended    by    injimction,   writ   of 
error  or  appeal,  included   all  judgments  foxuided  on  contract, 
and  also  all  judgments  fcmnded  on  torts,  except  those  specified, 
viz.,  malicious  prosecution,  libel,  slander  and  torts  to  the  per- 
son.    It  applied  to  and  embraced  judgments  founded  on  wrongs 
done  to  property.    These  excepted  cases  are  such  that  the  right 
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of  action  does  not  and  can  not  arise  out  of  contract;  they  are 
wrongs  done  either  to  the  person  or  character,  not  in  violation 
of  a  contract  obligation,  of  which  the  injury  is  a  breach,  but 
in  violation  of  rights  which  exist  independent  of  contract. 

This  act  of  1837  appears  as  section  6,  chapter  58  of  the  Re- 
vised Statutes:  "A  judgment,  excepffor  malicious  prosecution, 
libel,  slander,  or  injury  to  the  person,  and  a  decree,  shall  bear 
legal  interest  from  its  datri. "  The  same  language,  omitting 
"and  a  deciea, "  is  used  in  section  0,  article  1,  chapter  GO,  Gen- 
eral Statutes.  They  mean  the  same.  The  revised  form  is 
more  concise,  and  possibly  for  that  reason  less  clear.  But  it 
manifestly  means  that  a  judgment  rendered  in  any  action,  ex- 
cept in  an  action  for  malicious  prosecution,  etc.,  shall  bear 
interest.  ** Injury"  to  the  person  means  just  what  the  act  of 
1887  meant  by  *' torts"  to  the  person.  Both  intended  cases  in 
which  there  was  no  contract  liability  for  a  judgment;  when 
the  right  of  action  existed  ex  delicto,  and  not  ex  contractu, 
according  to  the  former  classification;  cases  in  which  the 
primary  right  affected  was  purely  personal,  existing  independ- 
ent of  the  will  of  the  wrongdoer,  and  where  the  injury  to 
that  right  was  the  direct  and  immediate  cause  of  action;  and 
none  of  them  related  to  cases  where  the  affected  primary  right 
was  created  by  contract,  existing  by  the  will  of  him  whose 
wrongdoing  consisted  in  a  failure  to  discharge  a  conventional 
duty.  A  physician,  employed  to  minister  as  such  to  an  in- 
valid, undertakes,  by  legal  attribution,  to  treat  the  sick  person 
with  skill  and  care.  The  patient  not  only  submits  himself 
willingly  to  do  and  suffer  whatever  the  physician  may  pre- 
scribe; he  procures  the  prescribed  advice  to  be  given,  the  act 
to  be  done.  However  grievously  unskillful  or  careless  the  phy- 
sician maybe,  his  act  is  not  a  trespass  vi  et  armis;  it  is  not  in 
invitum.  The  remedy  of  the  injured  man  is  on  the  implied 
contract  of  the  physician  that  he  will  use  skill  and  care;  the 
act  of  unskillfulness  or  carelessness  is  the  breach  of  that  con- 
tract; the  injury  inflicted  is  the  measure  of  damages.  It  is 
not  in  theory  an  action  to  recover  damages  for  the  direct  in- 
jury to  the  person,  but  for  the  violation  of  a  contract  to  ad- 
minister medicine  with  skill  and^care. 
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If  McMurtry  had,  while  crossing  the  track,  been  injured  by 
the  careless  conduct  of  the  trainmen;  or  if,  being  on  the  car 
l)y  stealth,  not  having  paid  and  not  intending  to  pay,  he  had 
been  injured,. as  he  was  injured,  his  cause  of  action,  if  he  had 
any,  would  have  had  no  contract  basis  and  a  judgment  recov- 
ered would  not  have  carried  interest. 

The  judgment  is  rev^ersed  and  the  cause  remanded,  with 
directions  to  set  aside  the  judgment  and  dismiss  the  plaintiff's 
petition. 

L.  M.  Martin  for  appellant. 

O'Hara  &  BrA^an  for  appellee. 


RECENT  LEGAL  LITERATURE. 


Questions  sulimitted  to  classes  in  Law  School  of  Cincinnati 
from  1879  to  1884.  AVill  H.  Scott,  Cincinnati,  48  pp.  Price 
50  cents. 

A  Treatise  on  the  Statute  of  Frauds  and  other  like  enactments 
in  the  United  States  and  British  empire.  B}'  Henry  Reed, 
of  the  Philadelphia  Bar.  Three  volumes — volume  III,  554 
pp.     Kay  &  Bro.,  Philadelphia,  1884. 

We  have  already  noticed  in  these  pages  volumes  1  and  2  of 
this  treatise ;  the  volume  now  before  lis  completes  the  work. 
It  contains  the  table  of  cases,  index,  and  a  valuable  appendix 
showing  the  Statute  of  Frauds  of  the  different  States  and 
Eiigland. 

Speeches,  Arguments  and  Miscellaneous  Pax)ers  of  David  Dud- 
ley Field.  Edited  by  A.  P.  Sprague.  Two  volumes.  D. 
Appleton  &  Co.,  New  Y^)rk,  1884. 

Mr.  Field  is  well  known.  These  volumes  contain  speeches 
and  writings  of  his  on  a  great  variety  pf  subjects— on  political 
questions — legal  reforms — constitutional  arguments— codifica- 
tion. Everything  in  them  is  readable  and  much  very  thought- 
f  uL  They  run  through  forty  yeaxs  and  give  a  good  idea  of  the 
growth  of  opinion  in  politics  and  law  during  that  i)eriod. 
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COURTOF  APPEALS  ANDSUPERIORCOURT 

Not  to  be  reported  in  full— Alphabetically  arranged 
according  to  their  subject-matters. 


Appeals— 

1.  Failure  to  file  transcript  in  time— Dismissal -W/iere  a  transcript  is  filed 
after  the  expiration  of  the  time  prescribed  hy  section  788  of  the  Code 
the  appellee  can  not  be  regarded  as  in  court,  and  the  court  will,  of  Its 
own  motion,  dismiss  the  appeal  unless  the  appellee  has  entered  his  ap- 
pearance. Wade  V.  Board  of  Trustees  of  Elizabethtown. .  Sept<»mber  15, 
1884.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  dis.  Montgomery  &  Marriott  for 
appellant. 

2.  Petition  for  rehearing— The  filing  of  a  petition  for  rehearing  in  the 
clerk's  office  during  vacation  has  no  effect  whatever  unless  done  by  a 
written  order  of  one  of  the  judges,  as  provided  by  section  760  of  the 
Code,  and  where  the  petition  is  filed  with  the  clerk  without  such  an 
order  the  court  has  no  power  at  the  succeeding  term  to  allow  it  to  be 
filed,  or  to  be  noted  of  record  as  if  filed  by  the  court  within  the  pre- 
scribed time.  Robertson  v.  Givens,  Jones  &  Co.  Sept.  12,  1884.  Opin. 
by  Bowden,  J.,  Sup.  Ct. ,  overruling  motion  by  appellant.  C.  T.  Atkin- 
son for  appellant;  Chas.  H.  Rodes  and  W.  W.  Thum  for  appellees. 

Assignment  of  Errors.    See  Statutes. 

Assignment  for  Benefit  of  Creditors— 
1.  Acceptance  of  deed  of  trust— Although  the  acceptance  by  the  assignee  cif 
a  deed  of  trust  for  the  benefit  of  creditors  is  not  binding  upon  the  cred- 
itors, it  must  be  presumed  that  they  have  accepted  the  deed  also  until 
they  or  some  of  them  take  proper  steps  to  avoid  it.  Scott  v.  Baldwin  & 
Co.  Sept.  3,  1884.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aflf.  Haycraft  & 
Slack  for  appellant;  G.  W.  Ray  for  appellees. 

Attachments— 
1.  Pleading— To  authorize  an  attachment  the  provisions  of  the  statute 
must  b-^  strictly  complied  with.  The  failure  of  the  plaintiff  to  allege 
that  his  claim  is  "just"  is  sufficient  to  authorize  the  discharge  of  his 
attachment,  and  this  is  true  even  though  the  demand  be  not  controverted 
by  the  defendant's  answer.  Green,  Doll  &  Co.  v.  Baker,  &o.  September 
19,1884.  Opin.  by  Richards,  J. ,  Sup.  Ct.,  aflf.  C.  C.  Campbell  and 
Isaac  A.  Stewart  for  appellants. 
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Banks— 
1.  Liability  to  depositors— A  bank,  having  received  money  on  deposit,  can 
not  escape  responr.ibility  to.th*?  depositor  by  showing;  a  verbal  request  by 
the  depositor  of  the  cashier  to  make  investments  for  him.  The  books  of 
the  t)ank  showing  the  deposits  and  the  investment,  the  court  will  as- 
sume that  the  transaction  was  with  the  bank,  and  not  with  the  oashier 
as  the  special  agent  of  the  depositor,  and  will  require  the  bank  to  ac- 
count either  for  the  deposits  or  the  investments.  Robb  v.  Savings  Bank 
of  Louisville.  t>eptember  25,  18:i4.  Opin.  by  Pr>'or,  J.,  Ct.  Ap.,  rev. 
W.  Lindsay  and  Harrison  &  McGrain  for  appellant;  James  Speed,  Bar- 
nett  &  Xoble  and  Thomas  &  John  Speed  for  appellee. 

Bills  and  Notes - 
1.  Forged  indorsement— The  drawer  of  a  negotiable  instrument  may  com- 
pel the  holder,  when  h«  demands  payment,  to  show  the  genuineness  of 
the  signature  of  all  the  prior  parties  to  the  paper.  Therefore,  in  this 
action  by  appellant  upon  a  bill  of  exchange,  tlie  drawer  had  the  right 
to  plead  that  the  siguatuiv  of  one  of  the  indorsers  was  not  genuine  and 
to  call  upon  the  plaintiff  to  prove  it.  Chaney  v.  City  Bank.  September 
19,  1881.  Opin.  by  Ward,  P.  J.,  Sup  Ct.,  aff.  Campbell  &  Gaither  for 
appellant;  Petree  &  Littoll  for  appellee. 

Bill  of  Exceptions  - 
1.  Time— There  is  no  authority  for  the  filing  of  a  bill  of  exceptions  prior 
to  the  rendition  of  judgment,  and  a  bill  so  filed  is  stricken  from  the  rec- 
ord in  this  case.  Kemper  Brothers  v.  Abbott,  Morehead  &  Co.,  &o. 
September  15,  18S*.  Opin.  by  Richards,  J.,  Sup.  Cr.,  striking  bill  of 
exceptions  from  record.  O'llara  &  Bryan  for  appellants;  W.  K.  Car- 
lisle for  appellees. 

Ctmnty  Ltn-y— 

1.  Validity  of  bond— A  county  levy  bond  must  be  executed  either  at  or 
subsequent  to  the  term  during  which  the  levy  is  imposed,  and  if  exe- 
cuted prior  to  that  term  it  can  not  be  enforced  either  as  a  statutory  or 
common  law  obligation. 

2.  Remedy  of  creditor  against  sheriff— When  a  county  creditor  proceeds  by 
notice  and  motion  under  the  statute  to  recover  a  judgment  against  the 
sheriff  and  his  sureties  for  failing  to  pay  him  his  claim  out  of  the  county 
levy,  the  notice*  must  contain  all  the  averments  that  would  be  requisite 
in  a  petition  upon  the  bond.  Therefore,  when  the  creditor  bases  his  de- 
mand upon  orders  of  allowance  made  subsequent  to  the  term  at  which 
the  I'evy  was  ordered,  he  must  both  allege  and  prove  that  there  is  in  the 
hands  of  the  officer  a  sufficient  sum  to  pay  him,  after  deducting  the 
claims  previously  allowed.  Dicus  v.  English.  September  11,  1884.  Opin. 
by  Richards,  J.,  Sup.  Ct.,  aff.  Bigger  &  Reid  for  appellant;  Gilbert  & 
Reid  for  appellee. 

October,  1884—5 
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Deed- 
1.  Reforming —The  frrantor  in  a  deed  to  a  tract  of  land  described  as  '*con- 
taining  100  acres,  more  or  less, ' '  when  the  deed  in  fact  embraced  341 
acres,  is  entitled  to  have  the  deed  reformed,  it  appearing  that  both  ven- 
dor and  vendee  supposed  it  embraced  only  about  100  acres.  Counts  v. 
Kitchen.  September  ti,  1884  Opin.  by  Holt,  J.,  Cr-  Ap.,  nw.  Wm. 
Bowling  and  E.  F.  Dalin  for  appellant;  J.  R.  Botts  for  api>ellee. 

Depositions— See  Divorce,  4— 

1.  Residence  of  witness— The  residence  of  a  witness  in  the  county  where  the 
action  is  pending  can  not  be  urged  as  an  objection  to  the  residing  of  his 
deposition. 

2.  Exceptions— An  exception  to  a  deposition  that  questions  the  competency 
of  the  witness  for  all  purposes  was  properly  overruled,  a  part  of  the  depo- 
sition being  competent.  Priest  v.  Taylor's  Adm'r.  Sept<^mlxjr  8,  1884. 
Opin.  by  Richtvds,  J.,  Sup.  Ct.,  aflf.     Jeff.  C.  Johns.m  f:)r  appellant. 

Descent  and  Distribution- 
1.  Advancements— Where  land  descends  directly  to  the  grandchildren  of 
the  intestate,  the  parent  who  would  have  inherited  being  dead,  it  is  not 
chai-geahle  with  the  debts  due  the  inU^stat**  by  the  parent  unless  they 
may  be  regarded  as  advancements  to  be  adjusted  in  an  action  for  that 
purpose.  Wells  v.  Wells,  &c.  September  15,  1834.  Opin.  by  Bowden, 
J..  Sup.  Ct.,  aflf.  W.  W.  Kimbrough  for  appellant;  A.  Duvall  for  ap- 
pellees. 

Devise— 

1.  Defea.sible  fee— A  devise  to  A  "and  the  natural  heirs  of  her  body,"  with 
the  provision  that  "If  she  dies  without  said  heirs  her  pirtion  of  myestat«» 
shall  return  to  my  estate,  to  be  divided  between  my  other  heirs, "  creat-es 
in  A  a  defeasible  fee. 

2.  W^here  a  valuation  is  placed  by  a  testator  upon  land  devised  the  valua- 
tion goes  as  an  incident  to  the  devise.  Kcton,  &c.  v.  Smith,  &c.  Sep- 
tember 27,  1884.  Opin.  by  Hines.  Ch  J.,  Ct.  Ap.,  aff.  W.  M.  Beckner 
and  W.  Lindsay  for  appellants;  Bi^eckinridge  &  Shelby  for  appellees. 

Divorce— 

1.  Maintenance— Where  the  wife  sues  for  a  divorce  on  the  around  of  cruelty 
she  is  entitled  to  maintenance  pendente  lite,  though  she  may  have  been 
already  divorced  from  a  former  husbfind  on  the  same  ground. 

2.  The  wife's  right  to  maint<>nance  pending  her  action  for  divorce  is  to 
some  extent  a  local  question,  and  there  is  a  peculiar  propriety  in  assuming 
that  the  chancellor  has  done  his  duty,  and  allowed  her  enough  and  no 
more.  Hill  v.  Hill.  September  10,  1^84.  Resjonse  by  Bowden,  J., 
Sup.  Ct,  to  pet.  f(»r  reh'g.  Anton  Kutzleb  for  api)ellant ;  W.  R.  Abbott 
for  appellee. 

8.  Where  a  husband  and  wife  boarded  at  a  hot'l  and  he  ordered  her  to  pack 
her  trunks  and  leave,  stating  to  hf»r  that  he  would  not  iMiyher  board  any 
longer,   and  thereupon   she  procured   f n  m   the  hotel  manager  another 
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room  and  ocoiipied  it  one  night,  and  the  next  day  had  her  trunk  taken 
from  her  husband^s  room. 

Held -This  was  no  such  abandonment  by  her  as  would  entitle  him  to 
a  divorce  on  that  f^ound. 
4.  Depositions— Though  the  evidence  shows  the  required  residence  of  the 
parties,  it  is  not  sufficient  unless  the  officer  taking  the  depositions  cer- 
tifies that  the  witness  by  whom  the  residence  is  proved  is  known  to  him 
to  be  worthy  of  belief.  Kean  v.  Kfan.  September  17,  1884.  Opin.  by 
Bowden,  J.,  Sup.  Ct.,  aff.  Harnett,  Noble  &  Bamett  for  appellant ;  W. 
Lindsay  for  appellee. 

Evidence.     See  Pleading  and  Piactice  in  Crim.  Cases,  2. 

Equity.     See  Husb.  and  W.,  1. 

Gaming— 
1.  Suffering  gaming— Accomplice -A  conviction  of  the  offonse  of  permit- 
ting gaming  on  one's  premises  may  be  had  upon  the  testimony  alone  of 
one  who  was  permitted  to  game,  as  such  person  is  not  an  accomplicefin 
the  offense  charged  unless  he  had  an  interest  in  or  control  over  the 
premises.  Green  v.  Commonwealth.  September  19,  1884.  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  aff.     C.  W.  Lester  for  appellant. 

Homestead.    See  Husband  and  Wife. 

Husband  and  Wife— 
1.  Money  treated  as  realty— Where  money  is  directed  to  be  converted  into 
land,  or  vice  versa,  the  property  is  to  be  considertd  in  equity  of  the  char- 
acter it  would  have  after  the  conversion,  but  a  dinction  to  have  such 
effect  must  be  given  in  a  legal  way,  as  by  will  or  deed  or  judgment  of  a 
court.  The  mere  naked  intention  of  a  party  verbally  expressed  is  not 
safficicnt  unless  in  case  of  a  noncupative  will. 
Where  the  land  of  the  wife,  in  which  she  was  entitled  to  a  homestead, 
was  decrt»ed  to  be  sold  to  satisfy  a  mortgage  lien  ujion  it,  with  direction 
thnt  a  .«^ale  bond  be  taken  payable  to  the  wife  for  any  excess  of  sale 
money  above  the  mortgage  debt,  and  both  husband  and  wife  died  before 
the  maturity  of  the  bond,  the  wife  dying  first,  the  personal  representa- 
tive of  the  husljand  ber^ame  entitled  to  the  proceeds  of  the  bond  after  pay- 
ing debts,  ttc,  as  a  part  of  the  wife's  personal  estate,  although  the  wife, 
ju.sjt  before  her  death,  requested  a  gentleman  to  administer  on  her  estate 
and  reinvest  the  fund  in  a  home  for  her  infant  children,  who  now  claim 
the  right  to  have  it  so  Invested.  Smith's  Adm'x  v.  Smith's  Adm'r. 
September  27,  18S4.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff  W.  C.  Ireland  for 
appellant;  JohnW.  Hampton  and  L.  T.  Moore  for  appellee. 

Infants'  Real  Estate,  Sale  of— 

1.  Authority  is  given  courts  of  equity  by  both  the  General  Statutes  and 
section  490  of  the  Civil  Cmle  to  sell  real  property  owned  by  two  or  more 
persons,  even  if  they  be  infants,  which  can  not  be  divided  without  ma- 
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terially  impariug  its  value,  upon  the  allegation  and  proof  that  the  in- 
terest of  the  infant  requires  such  sale,  without  a  specific  reference  to  the 
maintenance  or  education  of  the  infant,  or  the  investment  of  the  pro- 
ceeds of  the  sale  in  other  property. 

2.  Process— When  infants  sue  by  their  guardian,  under  section  490  of  the 
Code,  for  the  purpose  of  obtaining  a  judgment  for  the  sale  of  real  estate, 
it  is  not  necessary  that  the  infants  should  be  made  defendants  to  the 
action  and  served  with  process. 

3.  Curing  defect— Where  an  amended  petition  was  filed  In  such  an  action 
asking  for  the  sale  of  a  small  parcel  of  property  omitted  to  be  mentioned 
in  the  original  petition,  it  was  not  necessary  that  process  on  the  amend- 
ment should  be  served  upon  infant  defendants,  but  had  it  been  neces- 
sary the  answer  filed  by  the  infants  by  their  guardian  would  have  been 
sufficient  to  cure  the  defect.  Bacon  v.  Bills,  &c.  September  6,  1884. 
Opin.  by  LewLs,  J.,  Ct,  Ap.,  aff.  Byron  Bacon  for  appellant;  Randolph 
H.  Blain  for  apixjllees. 

Instructions— See  Pleading  and  Practice  In  Crim.  Cases,  4. 

Judgments— 
1.  Process  on  amended  petition— The'  court,  having  rendered  by  default  a 
personal  judgment  and  a  judgment  enforcing  a  lien  upon  land,  bad  no 
power  uppn  a  return  of  "no  property"  as  to  a  part  of  the  original  judg- 
ment, to  render  a  judgment  subjecting  other  inerests  in  the  »ime  land, 
this  new  cause  of  action  being  set  out  in  an  amended  petition,  upon 
which  there  was  no  service  of  process.  Such  a  judgment  was  void,  and 
the  court  erred  in  refusing  to  set  it  aside.  Dameron  v.  Osenton.  Sep- 
tember 27,  1884.  Opin.  by  Prjor,  .T.,  Ct.  Ap.,  rev.  R  D.  Davis  and 
James  Botts  for  appellant;  E.  B.  Wilhoit  for  appellee. 

Jurisdiction— 
1.  Settlement  of  estate— The  court  can  not  grant  relief  which  would  in- 
volve the  re- sett  lenient  of  an  estate  in  a  county  different  from  that  in 
which  the  personal  representative  qualified.  Ecton,  &c.  v.  Smith,  &c. 
September  27,  1884.  Opin.  byHines,  Ch.  J..  Ct.  Ap.,  aff.  Wm.  Lindsay 
and  W.  M.  Beckner  for  appellants;  Breckinridge  &  Shelby  for  appellees. 

Lien— 
1.  The  statement  In  the  note  that  the  piano  was  to  remain  the  projjerty  of 
the  payee  until  the  note  should  be  paid  gave  a  lien  upon  the  piano,  al- 
though the  note  was  a  renewal  of  the  original  note  executed  for  the  pur- 
chase price  in  which  there  was  no  such  recital.  Scott  v.  Baldwin  &  Co. 
September  3,  1884.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  Haycraf t  & 
Slack  for  appellant;  G.  W.  Ray  for  appellees. 

Limitation— 
1.  Action   against  seller  of   spurious   band— A  cause  of  action  accrues    in 
favor  of  the  purchaser  against  the  seller  of  a  spurious  bond  immediately 
upon   its  transfer,  and   is   barred  after  five  years   from   that  date.      The 
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purchaser  is  not  obliged  to  postpone  suit  until  it  has  been  determined  by 
a  court  of  competent  jurisdiction  that. the  bond  is  spurious. 

2.  Principal  and  agejit— Where  one  has  traded  with  an  agent  for  an  un- 
disclosed principal,  the  fact  that  the  agency  was  not  disclosed  at  the 
time  does  not  prolong  the  time  within  which  suit  may  be  brought 
against  the  principal,  unless  the  plaintiffs'  efforts  to  find  out  who  was 
the  principal  were  obstructed  by  the  principal's  conduct.  Covington  v. 
Morton,  &c.  Same  v.  Nortin.  September,  1884.  Opin.  by  Ward,  P.  J., 
Sup.  Ct.,  aff.  A.  M.  Rutledge,  J.  S.  Ray  and  R.  W.  Covington  for  ap- 
pellant; A.  P.  Humphrey,  W.  O.  &  J.  L.  Dodd  and  Goodloe  &  Roberts 
for  appellees. 

3.  Fraud  and  mistake— While  in  cases  of  fraud  or  mistake  the  statute 
begins  to  run  only  from  the  discovery  of  the  fraud  or  mistake,  in  no 
case  does  an  action  lie  after  ten  years  from  the  making  of  the  contract 
or  the  perpetration  of  the  fraud. 

The  action  by  a  vendee  to  recover  for  the  deficiency  in  the  tract  of  land 
fraudulently  represented  by  the  vendor  to  contain  a  greater  number  of 
acres  than  it  actually  contained  is  barred,  more  than  ten  years  having 
elapsed  after  the  sale  and  execution  of  title  bond  before  the  bringing  of 
the  action.  Lyms  v.  Henderson.  September  27,  1^81.  Opin.  by  Hines, 
Ch.  J.,  Ct.  Ap.,  aff.  Thomas  &  Pugh  for  appellant :  Geo,  T.  Halbert 
for  appellee. 

Liquor  Dealer— 
1.  Right  of  distiller  to  sell  spirits  at  his  residence  -Tinder  the  statute*  which 
permits  a  distiller  to  sell  at  his  residence  spirits  of  his  own  manufacture, 
he  is  not  permitted  to  sell  at  his  store  room,  although  it  and  his  dwell- 
ing bouse  are  in  the  same  enclosure.  Moody  v.  Commonwealth.  Sep- 
tember 17,  1&84.  Opin.  by  Richards,  J.,  »Sup  Ct.,  aff.  Bronston  & 
Caperton  for  appellant. 

Married  Worn  en— 
1.  Garnishee— Where  a  married  woman,  authorized  to  trade  as  a  feme  sole, 
is  a  f^arnishee,  there  is  no  reason  why  an  ordinarj^  execution  may  not 
issue  again.st  her  upon  her  failure  to  comply  with  a  rule  requiring  her 
to  pay  int-o  court  the  money  owing  to  the  defendant.  Cavanaugh  v. 
Fried.  September  11,  1884.  Opin.  by  Fryor,  J.,  Ct.  Ap.,  aff.  O.  D. 
McManama  for  appellant ;  D.  .M.  Rodman  for  appellee. 

Negligence— 
I.  Pleading— In  an  action  by  an  employe  against  his  employer  to  recover 
for  an  injury  resulting  from  defects  in  machinery  furnished  by  the  em- 
ployer, the  petition  should  not  only  allege  that  the  machinery  was  defect- 
ive, but  that  the  defects  were  known  or  could,  by  the  exercise  of  or- 
dinary care,  have  been  made  known  to  the  employe. 

2.  Instruction -It  was  not  for  the  court  to  tell  the  jurj-  what  facts  in  the 
case  constituted  contributory  negligence.  It  is  for  the  jury  to  determine 
in  each  cage  what  acts  amounted  to  negligence,  and  whether  they  con- 
tributed to  the  injury,  so  that  it  would  not  have  hapijened  but  for  those 
nets. 
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8.  The  court  proptrly  refused  to  instruct  the  jury  that  the  plaintiff,  as 
brakeinan  on  defendant's  train,  undertook  to  run  all  the  *'ii8ks,  dam- 
ages and  hazards*'  incident  to  his  employmrnt  as  such  brakeman.  The 
word  "ordinary'*  should  have  been  inserted  before  the  word  *^i^k?. "  C. 
O.  &  S.  W.  R.  R.  Co.  V.  Bell.  Septenber  15,  1884.  Opin.  by  Ward,  P. 
J.,  Sup.  Ct.,  rev.    Holmes  Cummins  and  Qui^ly  &  Quigly  for  appellant. 

New  Trial- 

1.  Surprise— The  fact  that  a  witness  testified  differently  from  what  he  had 
done  on  a  former  trial,  and  that  this  was  a  surprise  to  appellants  that 
could  not  have  been  guarded  against,  did  not  authorize  the  granting  of 
a  new  trial.  Appellants,  instead  of  asking  a  postponement  of  the  trial, 
took  the  chance  of  a  verdict,  and  must,  therefore,  abide  it. 

2.  A  motion  for  a  new  trial  upon  the  ground  of  surprise  is  addressed  to 
the  sound  discretion  of  the  court,  and  the  ruling  below  should  not  be 
disturl3ed  unless  it  w^as  ch ar'y  erroneous.  Ivers  v.  Avery  &  Sous.  Sep- 
tember 13,  J88».  Opin.  by  Holt,  J,,  Ct.  Ap.,  aCP.  Isaac  H.  Trabue  and 
S.  F.  Trabue,  jr.,  for  appel'ant;  W.  O.  Dodd  for  api3ellee.s. 

.3.  The  newly-discovered  testimony  that  will  authorize  a  new  trial  must  be 
of  such  clear  and  convincing  character  that  it  will  doubtless  chanise  the 
result  of  the  former  trial,  and  such  that  the  party  could  not  with  reason- 
able diligence  have  discovered  and  produced  at  the  trial.  Braniel  v. 
Clark.  September  11,  1884.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  A.  Du- 
vall,  B.  G.  Willis  and  O.  Deming  for  appellant, 

OflBcers— 

1.  Liability  of  judicial  olfioers-Tho  general  rule  applicable  to  all  judicial 
officers  is  that  when  the  officer  has  jurisdiction  of  the  person  and  of  the 
subject-matter  he  is  exempt  fi-om  suit  by  a  private  individual  for  dam- 
ages so  long  ns  he  acts  within  his  jurisdiction  and  in  a  judicial  capacity. 

S  Pleading- An  allegation  that  a  defendant  maliciou.<<ly  "advised,  per- 
suaded and  procured"  a  judge  to  render  a  certain  judgment  against  the 
plaintiff  is  not  sufficient  to  constitute  a  cause  of  action  against  the  de- 
fendant. Tabb  V.  Mudd,  &c.  Septeml)er  55,  18S4.  Opin.  by  Lewis,  J., 
Ct.  Ap..  aff.  Wil.son  &  HobFon  for  appellant;  Montgomery' &  Poston 
for  api)ellee?. 

Partnership -See  Pleading  4. 

1.  Levy  on  partnership  proi:erty— Wliore  [Tirtnership  property  is  levied 
upon  to  satisfy  an  individual  debt  of  one  of  the  partner-s  the  levy  holds 
what  rem.iins  after  p-iying  all  firm  debts  and  adjusting  the  partnership 
accounts. 

2.  Sale— A  levy  on  a  partner's  interest  in  partnership  property  dcx?s  not 
vest  the  title  in  Ihe  officer.  The  firm  may  sell  subject  to  the  lien,  and 
after  that  is  removed  the  purchaser  holds  the  property  free  from  any 
claim  of  the  firm  or  its  creditors.  Grav»^s  v.  McKinney's  Adm'r.  Sep- 
tember 2>,  1S84.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  granting  rehearing^ 
aff.  on  original  and  reversed  on  cioss  appeal.  L.  Hathaway  and  Geo.  B. 
X«»lson  for  arprllant;  Hnggard  ^  Jones  for  appellee. 
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Pleading— 

1.  Insufficient   denial— A  denial  that  the  defendant  is   indebted   to    the 

plaintiff  in  the  amount  claimed  in  the  petition  \b  insaiUcient. 
8.  Counterclaim— A  counterclaim  must  be  pleaded  with  tlie  precision  re- 
quited in  a  petition.  An  allegation  that  the  plaintiffs  sold  and  deliv- 
ered to  the  defendant  a  certain  quantity  of  tot>acco,  representing  that  it 
was  in  good  condition  when  it  was  not  in  good  condition,  and  was  not 
worth  the  price  for  which  they  sold  it,  there  being  no  allegation  of  re- 
sulting loss,  and  no  allegation  that  the  representation  of  the  sell^^r  was 
an  inducement  to  the  contract,  is  not  siifticient  to  constitute  a  counter- 
claim. Green  v.  Dudley,  &c.  September  «,  1884.  Opin.  by  Bowden, 
J.,  Sup  Ct.,  nfif.  R.  I).  Hindy  for  appellant:  Benton  6c  Benton  for 
appellees. 

3.  There  can  ba  no  recovery  upon  a  contract  to  pay  mouey  without  an 
allegation  of  a  breach  thereof. 

4.  One  partner  can  not  sue  alone  and  for  his  sole  benefit  upon  a  contract 
executed  to  the  partnership,  and  when  he  attempts  to  do  so  there  is  not 
a  mere  defect  of  parties  that  can  bo  waived  by  a  failure  to  demui.  Mat- 
tingly  V.  Spalding.  September,  1684.  Opin.  by  Richards,  J.,  Sup.  Gt., 
rev.    J.  P.  Thompson  for  appellant;  H.  P.  Cooper  for  appr»llee. 

5.  Actions  for  recovery  of  personal  property— In  actions  for  the  delivery  of 
persona]  property  or  its  value  it  is  sufficient  to  allege  that  the  plaintiff 
is  the  owner,  and  entitled  to  the  possession,  of  certain  property  particu- 
larly described  of  a  named  value,  which  is  in  the  possission  of  the  de- 
fendant, and  by  him  wrongfully  detained.  If  moi*e  than  one  article  is 
claimed  the  petition  should  state  the  value  of  each,  but  a  def(>ct  in  this 
respect  can  not  be  reached  by  a  demurrer  to  the  petition.  Priest  v.  Tay- 
lor's Adm'r.  September  3,  1884.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aflf. 
Jeff.  C.  Johnson  for  appellant. 

Pleading  and  Practice  in  Crim.  Cases— 

1.  Indictment  charging  more  than  one  offensa— Pending  a  demurrer  to  an 
indictment  because  it  improperly  charges  more  than  one  offense,  the 
Commonwealth  may  dismiss  all  but  one  charge,  and  theieupon  the  de- 
murrer shall  not  be  sustained  on  that  ground.  Crim.  Code,  section  168. 
If  the  court  Improperly  overrules  the  demurrer,  there  being  no  offer  to 
dismiss,  yet  re<iuires  the  prosecution  to  elect  one  of  the  charges,  which 
is  done,  the  error  in  overruling  the  demurrer  is  not  prejudicial  to  the 
substantial  rights  of  the  defendant,  and  is  no  ground  for  reversal. 

2.  Evidence— The  evidence  being  that  the  liquor  sold  was  in  a  bottle 
marked  "Host-etter's  Bittera"  and  "Patent  Medicine,"  it  was  competent 
to  prove  that  the  contents  were  "Intoxicating,"  "tasted  lilve  whisky," 
and  that  it  made  those  drunk  who  drank  it.  Parrott  v.  Commonwealth. 
Septeml.er  19,  1884.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  J.  H.  Tinsley 
for  api^llant. 

3.  Indictment  for  rape— It  is  not  necessary  that  the  accustitory  part  of  an 
indictment  for  "rape"  should  state  whether  the  rape  was  upon  the  body 
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of  a  female  uiult^r  or  over  twelve  years  of  r<re.     "Riipe"  is  a  sufficient 
designation  of  the  offense  charged. 

4.  Instruction  as  to  leasonable  doubt— The  jury  should  have  been  told  that 
if  the  guilt  of  the  defendant  was  not  proved  beyond  a  reasonable  doubt 
he  was  entitled  to  an  acquitt-al,  and  the  failure  to  give  such  an  instruc- 
tion is  a  reversible  error.  Poston  v.  Commonwealth.  September  4, 1884. 
Opin.  by  Holt,  J.,  Ct.  An.,  rev.  G.  W.  Adair  for  appellant;  P.  W.  Har- 
din for  api:ellee. 

5.  Weight  of  evidence  for  jury— Where  there  is  any  evidence  tending  to 
estafblish  guilt  in  criminal  ca.ses  the  appellate  court  has  no  power  to 
review  and  set  aside  a  verdict  of  guilty  returned  by  the  jury,  the  credi- 
bility of  the  witncFses  and  tlie  weight  to  Ix;  given  to  their  evidence  being 
exclusive  for  the  jury.  Sijencer  v.  Commonwealth.  Septeml)er  23,  1884. 
Opin.  by  Hints,  Ch.  J.,  Ct.  Ap.,  aff.  Winfrey  &  Winfrey  for  appellant; 
P.  W.  Hardin  for  appellee. 

Practice  in  Civil  Cases— 

1.  Rule  to  file  exhibit— Upon  the  trial  of  a  rulv  against  a  party  to  file  a 
writing  uix)n  which  his  action  is  found  the  sole  question  to  be  deter- 
mined is,  can  the  party  produce  the  writing?  and,  if  not,  has  a  sufficient 
reason  been  given  for  its  nonproduction? 

In  this  action  by  appellant  uiK)n  a  i)oliry  of  life  insurance  it  apjjeared 
from  her  i*esponse  to  a  rule  against  her  to  tile  the  policy,  and  from  the> 
undenied  allegations  of  her  petition,  that  the  policy  was  in  the  fxisses- 
sion  of  one  residing  in  another  State,  to  whom  the  insured  had  pledged 
it  in  his  lifetime,  and  that  the  plaintiff  had  been  unable  to  obtain  it, 
although  she  had  endeavored  so  to  do,  the  jMirty  having  possession  of  the 
policy  being  before  the  court  only  by  warning  order. 

Hold— That  the  rule  against  the  plaintiff  should  have  been  discharged. 
Bacon's  Adm'x  v.  Mutual  Bv^neflt  Life  Ins.  Co.  September  6,  18S4. 
Opin.  by  Holt,  J.,  Ct.  Ap.,  rev.  Polk  &  Gaglay  for  appellant;  Isaac 
Caldwell  ft)r  appellea. 

2.  Transfer  to  equity— Trial  of  legal  issues  l)y  jury— Waiver— It  bein^^ 
essential  that  an  <»rdinary  action  should  go  to  equity  that  it  mijjht  be 
heard  with  a  pending  equitable  action,  the  defendant  by  consenting:  t-o 
the  transfer  did  not  waive  his  right  to  a  jury  trial,  but  was  entitled  to 
have  the  legal  issue  submitted  to  a  jurj',  the  exercise  of  equity  jurisdic- 
tion being  dei)endent  upon  the  result  of  the  legal  issue;  and  the  Cauip- 
l)ell  Chancery  Court  being  authorized  by  a  special  enactment  to  have 
juries  empanneled  when  necessary  to  try  issues  of  fact,  it  was  not  neces- 
.sary  to  remand  the  case  to  the  circuit  court.  Betz  v.  Newport  Provision 
Mart.  Association.  September  ft,  1884.  Opin.  by  Pryor,  J.,  Ct.  Ap., 
rev.  J.  R.  Hallam,  John  S.  Ducker  and  W.  Lindsay  for  appellant ;  Sim- 
mons &  Schmidt  for  appellee. 

8.  When  the  whole  record  shows  that  an  issue  of  fact  was  regarded  by  the 
parties  as  presented  by  the  pleadings;  that  evidence  relating  to  that 
issue  was  introduced,  and  that  the  issue  was  actually  tried,  a  judficnient 
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will  not  be  reversed  merely  that  the  issue,  once  fairly  tried,  may  be  more 
clearly  stated  in  the  pleadings.  Boales  v.  Boulware.  September  10, 1884. 
Re6p.  by  Bowden,  J.,  Sup.  Ct.,  to  pet.  for  reh'g  by  appellant;  Richards, 
J.,  dissenting.  Feland  &  Sebree  and  A.  Duvall  for  appellant;  H.  A. 
Phelps  &  Son  for  appellee. 

Railroads— 

1.  Trespassers  on  track— A  railroad  company  is  under  no  obligation  to 
provide  a  safe  and  properly  constructed  locomotive  for  the  protection  of 
those  who  are  trespassers  on  its  track.  Therefore,  appellant  is  not  eu- 
titl€Hi  to  recover  of  appellee  for  an  injury  received  from  defective  ma- 
chinery forming?  a  part  of  one  of  api)ellee's  locomotives,  as  he  was 
without  right  using  appellee's  track  as  a  passway,  and  at  the  time  he 
was  injured  was  standing  near  the  track,  on  appellee's  right  of  way, 
having  stepped  aside  to  avoid  the  passing  train. 

2.  Evidence— The  declarations  of  the  fireman  at  the  time  of  the  Injury  as 
to  the  existence  of  facts  tending  to  show  the  company's  knowledge  of 
the  defects  in  the  machinery  of  the  locomotive  were  not  admissible,  the 
fireman  not  being  that  character  of  agent  whose  declarations  are  admis- 
sible upon  the  ground  that  he  is  speaking  for  tl«e  corporation.  Lyter  Y. 
L..C.  &  L.  R.  R.  Co.  September  11,  1884.  Opin.  by  Pryor,  J.,  Ct.  Ap., 
aff.  Carroll  &  Barbour  and  W.  P.  Thorn  for  appellant;  W.  Lindsay  for 
appellee. 

Rape — See  Pleadings  4  and  Pleadings  in  Crim.  Cases,  3. 

Rent— 

1.  Death  of  life  tenant— The  rent  which  section  29,  article  2,  chapter  89, 
General  Statutes,  provides  shall  be  ptiid  by  the  lessee  of  a  life  tenant  of 
land,  who  has  let  the  land  for  the  year  and  dies  after  the  first  day  of 
March,  is  a  reasonable  rent  and  not  that  fixed  by  the  contract,  nor  is  it 
payable  for  the  entire  term  fixed  by  the  contract,  but  only  until  the  last 
day  of  December  following  the  death. 

8.  Attachment  for  rent— Tho  affidavit  for  an  attachment  for  rent  must  be 
made  before  the  officer  who  issues  the  attachment.  Norria  v.  Cheatliam, 
Gd'n,  &c.  September  12,1884.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  i-ev. 
Tbos.  E.  Ward  for  appellant;  M.  Merritt  and  A.  T.  Dudley  for  appellees. 

Statutes,  Construction  of— 

1.  Repeal— When  a  statute  is  amended  the  amendment  becomes  a  part  of 
the  original  enactment,  and  an  act  repealing  the  statute  repeals  the 
amendment. 

2,  The  act  of  April  4,  1884,  which  repeals  so  much  of  chs.  1  2  and  8  of  title 
18  of  the  Civil  Code  "as  relates  to  and  requires  the  assignment  of  errors 
and  cross-errors  by  parties  prosecuting  appeals  or  cross  appeals,  * '  repealed 
the  act  of  May  5,  1880,  amendatory  of  section  756  of  the  Code, which  is  a 
part  of  chapter  3,  title  18.  Dicus  v.  English.  September  11,  1884.  Opin. 
by  Richards,  J.,  Sup.  Ct.  aff.  Bigger  &  Reid  for  appellant ;  Gilbert  & 
Reid  for  appellee. 

October,  1884r-6 
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Sureties— 

1.  A  surety  who  has  not  paid  the  debt  for  which  he  is  liable  is  not  entitled 
to  a  judgment  against  his  principal  therefor.  The  limit  of  his  right  is 
to  require  the  principal  to  pay  to  the  creditor.  Graves  v.  McKinney's 
Adm'r.  September  32,  1884.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  granting 
reh'g;  aff.  on  original  appeal  and  rev.  on  cross  appeal.  L.  Hathaway 
and  Geo.  B.  Nelson  for  appellant ;  Haggard  &  Jones  for  appellee. 

2.  Where  the  obligee  in  a  valid  note  was  induced  by  fraud  to  accept  in  lieu 
thereof  notes  which  w^ere  forgeries  as  to  the  surety  in  the  original  note, 
but  binding  on  the  principal,  the  collection  of  a  part  of  the  debt  on  tlie 
forged  notes  did  not  release  the  surety  on  the  note  binding  on  all,  the 
amount  collected  having  been  credited  on  that  note.  McMeekln  v. 
Stratton.  September  11,  1684.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aflf.  L. 
Hathaway  and  Geo.  B.  Nelson  for  appellant ;  Haggard  &  Jones  for  ap- 
pellee. 

Tax  Sale- 
1.  Lien  of  municipal  corporation— The  statute  which  provides  that  the 
purchaser  at  a  .sale  for  State  taxes  shall  acquire  all  the  title  which  th^ 
person  to  whom  the  property  was  assessed  had  therein  at  the  date  ot  the 
assessment,  and  "'free  from  all  liens  or  claims  of  any  person  claiming 
under  or  through  him,  "is  enforceable  against  municipal  corporations, 
and  the  lien  of  the  municipality  for  taxes  is  lost  when  the  whole  estate 
has  been  sold  to  pay  the  taxes  due  the  State.  Moreover,  in  this  case  the 
city  or  its  authorized  agents  knew  the  property  was  about  to  be  sold  for 
taxes  due  the  State,  and  should  have  taken  such  steps  as  would  have 
secured  the  city,  either  by  purchasing  the  property  or  relieving  it  from 
the  burden,  by  paying  the  taxes  due  the  State.  City  of  Paducah  v. 
Green.  September  11,  1884.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  P.  D. 
Yeiser  for  appellant;  W.  D.  Green  for  appellee. 

Title- 
1.  Removal  of  cloud  upon— In  order  to  give  jurisdiction  to  remove  a  cloud 
upon  title  it  must  appear  that  the  deed  or  other  instrument  constituting 
the  cloud  may  be  used  to  injuriously  or  vesatiously  embarass  and  affect 
the  title  of  the  complainant.  It  must  be  a  c«ise  where  extrinsic  evidence 
w^ould  be  required  to  show  the  falsity  of  the  claim,  and  not  merely  a 
case  for  construction  and  interpretation.  Therefore,  where  both  parties 
are  claiming  under  the  samt*  instrument,  and  the  question  presented  is 
purely  one  of  construction,  no  case  is  presented  for  the  removal  of  a 
cloud  upon  title.  Ecton,  &c.  v.  Smith,  &c.  September  27,  1884.  Opin. 
by  Hines,  Ch.  J.,  Ct.  Ap. ,  aff.  W.  M.  Beckner  and  W.  Lindsay  for  ap- 
I)ellants;  Breckinridge  &  Shelby  for  appellees. 

Towns  and  Cities— 
1.  Liability  for  injuries  by  dogs— The  mere  fact  that  appellee,  in  consid- 
eration of  the  payment  of  a  tax  or  license  fee  by  the  owner  of  a  vicious 
dog,  licensed  him  to  keep  the  dog  within  the  city  limits,  does  not  reniJex" 
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the  appellee  liable  for  injury  done  to  appellant  by  the  dog  upon  a  public 
thoroiighfare  of  the  city.  In  the  absence  of  the  license  it  can  not  be 
inferred  that  the  city  undertook  to  exempt  the  owner  and  assume  her- 
self all  the  liability  for  injury  that  might  be  done  to  persons  and  prop- 
erty by  the  dog.  Lewis  v.  City  of  Louisville.  September  4,  1884.  Opin. 
by  Lewis,  J.,  Ct.  Ap.,  aflf.  I.  H.  Trabue  for  appellant;  T.  L.  Burnett 
for  appellee. 

Trusts— 

R.  conveyed  a  tract  of  land  to  J.  in  trust,  with  power  to  J.  "to  sell,  con- 
vey, or  otherwise  dispose  of  said  proi)erty  when  he  should  think  proper 
to  do  so,"  by  and  with  the  consent  of  R.,  or,  if  he  should  not  be  living, 
by  and  with  the  consent  of  the  beneficiaries.  The  trustee  sold  and  con- 
veyed the  land  with  the  consent  of  R. ,  taking  the  notes  for  the  purchase 
price,  payable  to  himself,  and  with  the  further  consent  of  R.  assigned 
one  of  the  trust  notes  to  appellant  in  payment  of  a  note  in  which  he,  the 
trustee,  was  principal  and  R.  was  surety. 

Held— That  the  trustee  did  not  have  the  right  to  appropriate  the  trust 
fund  to  his  own  personal  use,  either  with  or  without  R. 's  consent;  nor 
can  there  be  any  value  in  the  consent  of  R.  to  the  application  of  the 
trust  fund  to  the  payment  of  a  debt  for  which  he  was  himself  personally 
liable,  the  trustee  being  insolvent.  Boales  v.  Boulware.  September  10, 
1884.  Resp.  by  Bowden,  J.,  Sup.  Ct.,  to  pet.  for  reh'g  by  appellant. 
Feland  &  Sebree  and  A.  Duvall  for  appellant;  H.  A.  Phelps  &  Son  for 
appellee. 

"Vendor  and  Vendee— 
1.  Action  to  enforce  lien— Burden  of  proof— In  this  action  to  enforce  a 
vendor's  lien  for  purchase  money,  the  defense  being  that  the  vendor 
fraudulently  misrepresented  the  number  of  acres  in  the  track  of  land, 
the  burden  of  proof  as  to  the  fraudulent  representations  was  upon  the^ 
defendant,  and  as  he  exhibited  no  proof  whatever  th<»  court  should  have 
entered  judgment  enforcing  the  lien,  the  land  being  sufficiently  de- 
scribed in  the  petition  by  metes  and  bounds,  and  the  identity  of  the- 
land  being  admitted  by  the  answer.  Rosen,  Adm'r  v.  Holland.  Sep- 
tember S7,  1884.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  rev.  Rollen  Hurt  for 
appellant. 

"Water  Courses— 

1.  The  use  of  a  stream  as  the  carrier  of  surftice  water  is  natural,  and  all 
riparian  owners  have  this  right  in  common.  As  the  increased  velocity 
of  the  stream  is  the  inevitable  result  of  the  exerci.se  of  this  right  the 
riparian  owner  is  not  liable  for  damage  resulting  therefrom. 

2.  If  upper  owners  turn  so  much  water  into  the  stream  as  to  overflow  its 
banks  and  thus  flood  lands  below  the  lower  owner  may  justly  complain  ; 
but  if,  in  derogation  of  the  right  of  the  upper  owner  to  drain  into  the 
stream  in  such  quantity  as  not  to  exceed  its  capacity,  the  lower  owner 
erects  a  building  below  the  level  of  the  banks,  he  can  not  complain. 
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S.  A  city  charged  with  the  duty  of  grading  streets  and  maintaining  health- 
ful conditions  must  be  regarded  as  having  the  rights  of  riparian  owners 
whose  interests  with  those  of  other  ctizens  it  conserves.  Hicks  &  Carter 
V.  City  of  Owensboro.  September  19,  IKM.  Opin.  by  Bowden,  J.,  Sup. 
Ct.,  aff.  W.  N.  Sweeney  &  Son  for  npi)ellants;  Stewart  &  Atchison  and 
Jolly  &  Todd  for  nppellte. 
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COURT  OF  APPEALS  OF  KENTUCKY. 

REDMON  V.  COMMONWEALTH. 

(Filed  October  2,  1888.) 

J.  Criminal  law— New  trials— Defendant,  having  been  convicted, moved  for 
a  new  trial  on  the  ground  that  the  juiy  had  settled  their  verdict  by  lot. 
The  trial  court  refused  to  grant  a  new  trial,  held,  the  decision  of  the  trial 
court  on  motions  for  new  trials  is  final  and  can  not  be  reviewed  under  Crim-  * 

inal  Code,  section  i:81,  on  appeal. 

2.  Paducah,  &c.,  R:  R.  Co.  v.  Comomnwealth,  3  Ky.  Law  Reporter,  660. 
overruled. 

Appeal  from  Bour])oii  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Hines. 
From  a  conviction  and  sentence  to  the  penitentiary  for  nine 
years  on  the  charge  of  murder  thia  appeal  is  taken. 

The  principal  ground  relied  upon  for  rever.sal  is  that  the  ver- 
dict of  the  jury  was  arrived  at  ])y  lot.     It  appears  that  there 
was  no  difference  of  opinion  among  the  jury  as  to  the  guilt  of 
appellant  and  no  individual  opinion  expressed  as  to  the  char- 
acter  of    punishment   that  should  be  inflicted,    when   it  was 
agreed  that  each  juror  shouUl  write  upon  a  slip  of  paper  the 
length  of  time  he  thought  the  accused  should  be  confined  in 
the  penitentiary,  and  that  these  sums,when  added  together  and 
divided    In'  twelve,  should  be  the  verdict  they  would  return. 
Thfi  result  wa&  nine  years  and  some  months,  but  by  common 
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consent  the  months  were  dropped  and  a  verdict  for  nine  3'ear9,  \ 

as  the  result  of  the  acfreement,  was  returned. 

Jurors  were  examined  under  authority  of  section  272  of  the 
Criminal  Code  to  establish  the  fact  that  the  verdict  was  arrived 
at  by  lot,  and  the  question  presented  for  the  consideration  of 
the  trial  court  for  the  first  time  on  the  motion  for  a  new  trial. 

Section  280  provides  that  either  party  m&j  except  to  any 
decision  of  the  court  by  which  the  substantial  rights  of  the 
party  are  prejudiced,  but  section  281  provides  that:  "The  de- 
cision of  the  court  upon  challenges  to  the  panel,  and  for  cause, 
upon  motions. to  set  aside  an  indictment,  and  upon  motions 
for  a  new  trial,  shall  not  be  subject  to  exception."  Section 
282  provides  that  the  exceptions  shall  be  shown  upon  the  rec- 
ord by  a  bill  of  exceptions,  prepared  as  in  civil  cases.  Section 
340,  as  amended,  reads:  **A  judgment  of  conviction  shall  be 
reversed  for  any  error  of  law  appearing  on  the  record  when, 
upon  consideration  of  the  whole  case,  the  court  is  satisfied  that 
the  substantial  rights  of  the  defendant  have  been  prejudiced 
thereby." 

From  these  provisions  of  the  Code  the  jurisdiction  of  this 
court  to  try  and  determine  felony  cases  is  derived.     The  Con- 
stitution confers  no  jurisdiction  upon  this  court  in  such  cai»es, 
but  authorizes  the  legislature  to  grant  such  jurisdiction  as    it 
may  think  proper.     We  have  no  more  right  to  depart  from  or 
to  enlarge  the  limits  of  the  jurisdiction  as  prescribed  by  stat- 
ute than  we  would  have  to  assume  jurisdiction  in  case  the  leg- 
islature had  seen  fit  not  to  confer   any  appellate  jurisdiction 
(Rutherford   v.  Commonwealth,   78  Ky.,  689).      The  Code    as 
qiu)ted  provides  that  we  may  consider  and  reverse  in  criminal 
cases  where  the  error  appears  on   the  record   by  bill  of  excep- 
tions lU'esented   in   the  manner  prescribed,  and  also  provid^^s 
that  the  error  here  complafned   of   (overruling  a  motit^n    f«)r 
new  trial)  shall  not  ])e  subject  to  exce|)tion.     We  can  no  morn 
consider  an  alleged  error  so  presented  than  we  could  a  case  in 
which  thern  was  no   bill  of  exci»])tions,  for  in  fact  a  })ill  of  ex- 
ceptions not  authorized  is  no  ))ill.     We  have  nothing    to    do 
with  the  policy  or  impolicy  of   conferring  jurisdiction  ii\  crim- 
inal   cases    ui)on   this  court,    whether    limited    or   unlimited. 
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That  belongs  to  the  legislative  department.  Errors  such  as 
that  complained  of  here  were  left  to  the  discretion  of  the 
lower  or  trial  court  where^  the  whole  jurisdiction  might  have 
been  left  if  the  legislature  should  have  thought  proper. 

This  construction  was  placed  by  this  court  upon  the  Code  as 
^arlyas  the  16th  of  October,  1878  (Kennedy  v.  Commonwealth, 
14  Biish,  840),  and  was  uniformly  followed  until  the  case  of 
Paducah  and  Elizabethtown  R.  R.  Co.  v.  Commonwealth,  80 
Ky.,  8  Ky  Law  Rep.,  650,  decided  March  9,  1882.  The  oi)in- 
ion  in  that  case  does  not  discuss  the  question  of  the  construc- 
tion of  the  Code  and  the  jurisdiction  of  this  court,  but  decides 
a  question  similar  to  the  one  presented  here,  and  adversely  to 
a  long  line  of  opinions  and  contrary  to  the  views  herein  ex- 
pressed.    That  case  is  overruled. 

The  other  question  presented  if  presenting  technical  error, 
the  error  does  not  appear  to  have  been  prejudicial  to  the  sub- 
stantial rights  of  the  accused,  and,  therefore,  not  a  cause  for 
reversal. 

Judgment  affirmed. 


I  bffutt  &  Ford  and  W.  H.  Wadsworth  for  appellant. 

i  P.  \V.  Hardin  for  appellee. 


LISLE  V.  COMMONWEALTH. 

(Filed  October  7,  1884.) 

1.  Indictment— Distinct  offenses— A  and  B  were  indicted  for  conspiring  to 
rob  and  robbing  C  of  a  silver  dollar  and  a  warrant  of  arrest,  Held— The  in- 
dictifient  was  good  and  did  not  charge  distinct  offenses. 

2.  Evidence  —  Co-conspirators  —  One  defendant  was  incompetent,  under 
Criminal  Code,  section  234,  to  testify  for  the  other. 

3.  Continuancce— One  continuance  having  beep  granted  defendant  on  ac- 
count of  the  absence  of  a  material  witness,  he  was  not  entitled  to  further 
delay  unless  it  appeared  that  he  could  obtain  the  absent  witness  thereby. 

Appeal  from  Green  Circuit  Court, 

Opinion  of  the  court  i)y  Chief  Juntice  Hines. 
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This  appeal  is  from  a  conviction  and  sentence  of  appellant^ 
Lincoln  Lisle,  to  the  penitentiary,  on  an  indictment  against 
appellant  and  John  Lisle,  charging*  them  with  conspiring  to 
commit  and  committing  a  robberj'.  John  I^isle  appears  to  be 
the  father  of  Lincoln  Lisle.  John  Lisle  was  not  arrested.  Ap- 
pellant moved  to  continue  the  cause  on  account  of  the  absence 
of  his  father,  John  Lisle,  by  whom  it  was  alleged  that  facts 
material  to  the  defense  of  appellant  could  be  proved.  The 
court  postp<med  the  trial  several  days  on  this  application  for 
continuance,  and  the  officer  charged  with  the  subpoena  and  the 
warrant  of  arrest  having  failed  to  find  the  witness,  John  Lisle, 
the  case  went  to  trial  with  the  result  stated.  The  first  ques- 
tion made  is  whether  appellant  was  entitled  to  a  continuance 
on  this  application.  We  think  not  for  two  reasons;  First, 
there  appeared  no  reasonable  grounds  to  believe  that  by  longer 
delay  the  witness  could  be  obtained;  and,  second,  appellant 
and  the  witness  being  joined  in  the  indictment  on  the  charge 
of  conspiracy  to  commit  the  offense  of  which  appellant  was 
convicted,  the  witness,  John  Lisle,  would  not  have  been  com- 
petent to  testify  on  l)ehalf  of  his  co-conspirator.  (Section  284, 
Criminal  Code. ) 

The  next  and  only  remaining  question  presented  that  need 
be  t!onsidered  is  whether  the  indictment  does  not  embrace  two 
offenses  not  authorized  by  the  Crimiinil  Code  or  by  the  statute. 
The  indictment  charges  the  taking,  at  the  same  time  and  by 
the  same  act,  one  silver  dollar  and  a  warrant  of  arrest  issued 
against  the  accuseil,  and  properly  in  the  hands  of  the  person 
robbed,  for  execution  as  an  officer. 

It  is  contended  that  the  taking  of  the  instrument,  denom- 
inated a  warrant  of  arrest  or  a  peace  warrant,  being  expressly 
provided  for  ])y  statute,  constitutes  a  different  offense  from 
robbery,  and,  therefore,  not  to  })e  joined  under  the  statute  or 
Code.  The  section  of  the  statute  upon  which  this  objection  is 
based  is  found  in  the  11  article  of  chapter  29  of  General  {Stat- 
utes, and  reads:  '*If  any  person  sliall  steal,  frauduleiitl3''  de- 
stroy,   or  withdraw    the  record,    or  any  part  thereof,  of    auj^ 
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judicial  proceeding,  pending  or  decided,  he  shall  be  confined  in 
the  penitentiary  not  less  than  two  nor  more  than  ten  years." 

This  statute  does  not  necessarily  embrace  or  involve  the  ele- 
ment of  force  in  the  taking,  but  by  the  expression  * 'steal," 
"'fraudulently  destroy,"  '*  or  withdraw,"  implies  the  absence  of 
force  or  putting  in  fear,  which  are  the  essential  elements  of 
Tobbery.  Therefore,  the  charge  of  robbery  in  the  indictment, 
when  the  taking  of  the  one  dollar  was  by  force  and  putting  in 
fear,  does  not  embrace  the  statutory  offense  in  reference  to  rec- 
ords, nor  does  the  statement  as  to  the  warrant  constitute  any 
offense  under  the  statute,  and,  if  it  did,  the  indictment  would 
not  be  subject  to  the  objection  that  it  charged  two  separate 
•offenses.  But  as  robbery  may  be  perpetrated  by  the  forceable 
taking  of  anything  of  value  an  allegation  of  value  in  the  war- 
Tant  would  make  the  indictment  good  without  reference  to  the 
taking  of  anything  else. 

In  any  event  the  indictment  was  good.  The  acts  charging 
the  offense  of  robber\'  of  the  money  and  warrant  were  one  and 
done  at  the  same  time,  constituting  but  one  offense,  though  it 
charged  the  taking  of  several  articles  of  different  value  and  for 
which  different  penalties  may  have  been  prescribed. 

''Different  offenses"  carries  with  the  expression  the  idea  of 
separate,  distinct  and  independent  action  in  the  perpetration 
of  each. 

Judgment  affirmed. 

Jeff.  Henry  for  aj)pellant. 

P.  \V.  Hardin  for  appellee. 


ROONEY  V.  LIEVNY. 

(Filed  October  9,  1884.) 

1.  Pleading— Inconsistent    defenses— In  an  action  for  slander  defendant 
can't  deny  and  also  plead  the  truth  in  justification. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hine-. 
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This  is  an  action  of  slander  in  which  judgment  was  rendered 
for  appellee,  who  was  defendant  in  the  court  below. 

The  only  question  we  will  consider  is  whether  the  court  below 
erred  in  allowing  appellee  to  plead  inconsistent  defenses.  The 
first  paragraph  of  the  answer  denies  the  speaking  of  the  words 
set  forth  in  the  petition,  and  in  the  second  paragraph,  by 
amendment,  it  is  alleged  as  follows:  *'The  defendant  amends 
the  second  paragraph  in  his  answer  and  says  that,  for  the  pur- 
pose of  this  action  and  the  perfection  of  his  plea  in  said  para- 
graph contained,  he  admits  the  speaking  of  the  words  in  the 
petition  alleged  to  have  been  spoken  by  him."  The  second 
paragraph  thus  amended  pleads  in  justification  the  truth  of  the 
words  admitted  to  have  been  spoken.  These  defenses,  the  one 
admitting  and  the  other  denying  the  s])eaking  of  the  words 
charged  in  the  petition,  the  question  presented  is  whether  in- 
consistent defenses  in  actions  for  slander  is  permissible  under 
the  Code  of  1877  and  now  in  force. 

In   the  Code   of   1854,  section    151,  it   is   provided   that   in 
actions  for  li])el  or  slander*' the  defendant  may  in  his  answer 
allege  both  the  truth  of  the  matter  charged  as  defamatory  and 
any   mitigating  circumstances  legally  admissible  in  evidence 
to  reduce  the  amount  of  damages;  and  whether  he  proves  the 
justification  or  not  he  may  give  in  evidence  the  mitigating 
circumstances."     Section    J24  of  the  Code  of   1877  is  in  sub- 
stance the  same  as  that  quoted  from  the  Code  of  1854.     Undpr 
the  latter  Code,  and  construing  section  151,  this  court  held,  in 
Harper  v.  Harper,  10  Bush,   447,  that  such  inconsistent    de- 
fenses as  set  up  in  this  cas(^  could  be  pleaded  and  relied  upon. 
But  by  the  express  letter  of  the  Code  of  1877  a  different  con- 
struction is  placed  upon  those  sections.    Subsection  4  of  section 
118  of  the  ])resent  Code  provides  that  '*if  a  party  file  a  pleading 
which  contains  inconsistent  statements,  or  statements  incon- 
sistent witli  those  of  a  pleading  previously  filed  by  him  in  the 
action,  lie  sluill  upon  or  without  motion  be  required  to   elect 
wliich  of  them   shall   be  stricken  from   his  ])leading.     Bvil    a 
liarty  may  allege  alternately  the  (existence  of  one  or  an<.>ther 
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fact,  if  he  state  that  one  of  them  is  true,  and  that  he  does  not 
know  which  of  them  is  tnie. " 

The  Code  of  1854  contains  no  x>rovision  in  regard  to  incon- 
sistent statements  in  a  pleading  or  inconsistent  defenses. 

The  present  Code  provides  that  a  party  may  plead  as  many 
defenses  as  he  may  have,  i)rovided,  as  in  the  provision  quoted, 
the}'  are  not  inconsistent. 

The  weight  of  authority  under  the  Code  ])ractice  is  to  the 
effect  that  inccmsistent  pleas  may  be  made  and  relied  upon 
when  not  forbidden  by  statute  (Pomeroy  on  Remedies  and 
Remedial  Rights,  section  722);  but  here  the  language  of  the 
Code  expressly  forbids  such  defenses  where  the  statements 
necessary  to  their  presentaticm  are  inconsistent  the  one  with 
the  other. 

We  are  of  the  opinion  that  the  statt^ments  contained  in  the 
firs't  and  second  paragraphs  of  the  answer,  being  inccmsistent, 
come  within  the  provisions  of  sul)S(Hition  4  of  section  118  of 
thf^  Code. 

This  construction  leaves  section  124,  which  permits  the  de- 
fendant to  admit  the  truth  of  the  nuittnr  alleged  in  the  petition 
and  to  ])h»ad  mitigating  circumstances  in  mitigation  of  dam- 
agf*s,  in  full  force. 

Judgment  reversed  and  causes  rcMuanded,  with  direction  for 
further  ])roceedings  consistent  with  this  opinion. 

Stuart  &  Atchison  and  M.  A.  Mason  for  appellant. 

^Villiams  &  Powers  and  Jno.  Allen  Murray  for  appellee. 


LORAN  V.   WEBB. 

(Filed  October  4,  1884.) 

1.  County  clerkship— Election  where  a  vacancy  in  a  county  court  clerkship 
so  occurs  that  there  is  not  time  to  give  the  eight  days'  notice  before  the  reg- 
ular election  on  the  first  Monday  in  August,  a  special  election  to  fill  the 
vacancy  shall  be  ordered  for  a  day  within  six  weeks  after  such  first  Monday. 

Appeal  from  JetYerstm  Court  of  Common  Pleas.  , 

Opinion  of  the  court  by  Judge  Pryor. 

^^\  E.  Loran,  the  county  clerk  for  the  county  of  Jefferson, 
died  on  the  24th  of  July,  1881.     His  term  of  office  would  have 
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expired  in  September,  1882.  In  a  few  days  after  his  death  the 
judge  of  the  Jefferson  County  Court  appointed  John  C.  Loran 
to  fill  the  vacancy  until  an  election  could  be  had,  and  until 
the  person  chosen  should  qualify.  An  election  was  held,  as 
ordered  by  the  county  judge,  on  the  27th  of  August,  1881,  and 
resulted  in  the  election  of  the  appellee,  George  Webb. 

Loran,  the  appellant,  by  a  proper  proceeding  is  questioning 
Webb's  right  to  the  office  because  he  was  not  chosen  to  fill  the 
vacancy  at  the  time  provided  by  law,  viz.,  ''at  the  next  suc- 
•ceeding  August  election." 

The  7th  section  of  article  6  of  the  State  Constitution  pro- 
vides that  ''vacancies  in  office  under  this  article  shall  be  filled 
until  the  next  regular  election  in  such  manner  as  the  General 
Assembly  may  provide."  Article  6  has  reference  to  executive 
and  ministerial  offices  for  counties  and  districts,  and  embraces 
the  office  of  county  court  clerk.  Under  this  provision  of  the 
Constitution  we  find  that  the  legislature  has  j)rovided  the  man- 
ner in  which  such  vacancies  are  to  be  filled.  Section  4  of 
article  (5  of  chapter  88,  General  Statutes,  provides  that  "no 
ivrit  for  the  election  of  a  county  officer  or  representative  or 
senator  shall  be  issued,  except  so  as  to  enable  the  sheriff  to 
give  such  notice  (notice  of  the  election)  at  least  eight  days 
before  the  election."  The  6th  section  of  the  same  article  pro- 
vides that  "the  next  succeeding  first  Monday  in  August  shall 
always  be  the  day  appointed  by  writ  or  proclamation  for  hold- 
ing an  election,  except  as  in  this  chapter  allowed,  unless  to  fill 
a  vacancy  in  the  Court  of  Appeals  or  in  the  office  of  circuit 
judge,  or  unless  there  is  or  will  be  an  intervening  session  of 
the  legislature  or  of  congress,  rendering  it  necessary  to  fill  a 
vacancy  therein  before  the  first  Monday  in  August." 

The  7th  section  provides:  "But  when  a  vacancy  so  occurs 
that  there  is  no  time  to  give  the  requisite  notice  before  the 
proper  first  Monday  in  August,  a  special  election  shall  be  or- 
dered to  take  place  on  a  day  within  six  weeks  after  such  first 
Monday." 

The  clerk  dying  on  the  24tli  of  July,  1881,  there  was  no  time 
between  that  period  and  the  next  succeeding  first  Monday  in 
August  to  give  the  eight  days' notice  of  the  election,  and  for 
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that  reason  the  countj'  judge  was  required  to  order  an  election 
to  take  place  on  a  day  within  six  weeks  after  such  first  Monday^ 
This  was  done  and  the  election  had  on  the  27th  of  August, 
and  Webb,  having  been  elected,  was  entitled  to  qualify.     The 
7th  section   of  article  6  of  chapter  87,  in   providing  for   the 
election  on   the   next  succeeding  first  Monday  in  August,  ex- 
cepts such  elections  as  in  that  chapter  are  otherwise  allowed. 
The  language   of  the  section    is:  '* Except  as   in   this  chapter 
allowed."     The  4th  section  having  required  a  notice  of  eight 
days  to  be  given,  the  framers  of  the  statute  saw  that  a  vacancy 
might  occur  within  eight  days  prior  to  the   succeeding  first 
Monday  in  August,  and  for  that  reason   provided  by  the  7th 
section  that  when  there  was  not  time  to  give    the  requisite 
notice  a  special  election  shall  be  ordered  to  take  place  within 
six  weeks  after  such  first  Monday.     This  was  one  of  the  ex- 
ceptions to  the  mandatory  part  of  section  6,  requiring  the  elec- 
tion to  be  held  on  the  next  succeeding  first  Mcmday  in  August. 
The  provision  of  the  State  Constitution  found,  in  article  6  of 
that  instrument,  authorizing  vacancies  in  certain  offices  to  be 
filled '* until  the  next  regular  election  in  such  manner  as  the 
General  Assembly  may  provide,"  evidently  means  the  next 
regular  election  for  such  offices  to  be  held  at  or  after  the  ex- 
piration of  the  term  of  office  in  which  the  vacancy  has  occurred. 
The  court  below  having  so  adjudged  that  judgment  is  now 
aflBrnied. 

Barnett  &  Noble,  Jackson  &  Phelps,  John   Stites  and  Alex. 
P.  Humphrey  for  appellant. 
Duff  Reed  and  Edward  Badger  for  appellee. 


ROCHESTER,  &c.  v.  SLEDGE,  &c. 
(Filed  October  7,  1884.) 

1.  Road — Establishing  for  public— The  report  of  viewers  made  upon  an  ap- 
plication to  establish  a  public  road  held  in  this  case  suflSciently  specific  in 
setting  ont  the  metes  and  boundaries  of  the  road  and  in  stating  the  public 
conveniences  to  accrue  therefrom. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Mines. 
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This  is  an  appeal  from  an  order  of  the  circuit  court  allowing 
an  application  to  establish  a  public  road,  the  application  hav- 
ing been  first  made  to  the  county  court  and  rejected.  These 
appeals  are  authorized  by  section  48,  article  1,  chapter  94,  Gen- 
eral Statutes. 

The  principal  objecticm  urged  to  the  judgment  of  the  circuit 
court  establishing  the  road  is  that  the  report  of  the  viewers  is 
not  sufficiently  specific  as  to  metes  and  bounds,  courses  and 
distances,  the  terminal  point,  and  that  they  fail  to  report  the 
conveniences  and  inconveniences  to  both  the  public  and  private 
persons  over  whose  lands  the  road  is  proposed  to  be  located. 

The  report  of  the  viewers  returned  a  diagram  or  ])lat  of  the 
proposed  road  and  in  reference  to  the  land  of  api)ellant  the  re- 
port recites:  '^Beginning  at  a  stone  on  the  southwest  side  of 
the  Bowling  Green  and  Scottsville  road, at  the  letter  A,and  ran 
S.  48^  W.  41  poles,  across  the  land  of  W.  H.  Rochester,  to  a 
stake  on  the  land  of  N.  K.  Singer,''  and  recited  that  the  estah- 
lisliment  of  the  road  would  result  in  some  inconvenience  and 
damage  to  a[>pellant  Rochester,  Init  that  the  damage  would  he^ 
nu)re  than  C()m])ensated  for  by  the  advantages  that  the  road 
would  be  to  Rochester.  The  terminal  ])oint  is  designated  as 
follows:  *'Thence  with  his  (Johnson's  line)  and  Pearson's  line 
S.  84  W.  88  poles,  S.  50  W.  14  poles,  S.  08  W.  82  poles,  S.  m^' 
W.  f)2  poles,  S.  75  W.  18  poles,  S.  87  W.  14  poles,  S.  05^  \yr2i\ 
])ole,s,  S.  11  E.  8  poles  to  Tramel  creek,  about  one  mile." 

The  object  of  the^^e  prcn'isions  of  the  statute  is  to  give  the 
owner  of  the  land  over  which  the  proposed  road  is  to  pass  in- 
formation of  location  in  order  that  there  may  l>e  an  agreement, 
if  there  is  damage,  as  to  i{s  amount,  or  that  those  acting  under 
a  writ  of  ad  quod  damnum  may  be  able  to  locate  the  route  and 
thereby  detc^rmine  the  damages. 

The  cases  cited  by  ccmnsel  were  under  the  Revised  and  pre- 
vious statutc^s, which'  arc*  essentially  different  from  the  Generivl 
Statuti's  under  which  this  proceeding  is  had.  The  Revised 
Statute?^,  vclume  '2,  article  1,  section  8,  chapter  84,  provides 
that  the  report  of  the  viewers  bhpuld  describe  the  route  laid 
out    ''by  mr-tes  and    bc.-unds,  and    by  courses  and    distances,"' 
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while  the  General  Statutes,  article  I,  section  8,  chapter  94,  w 
"by  metes  and  bounds,  and  by  general  courses  and  probable 
distances."  This  alteration  was  evidently  made  in. the  lan- 
guage of  the  law  in  view  of  the  strict  construction  placed  upon 
the  former  statutes,  and  with  a  view  of  making  a  substantial 
compliance  with  the  statute  sufficient.  Technical  compliance- 
with  the  old  statute  defeated  its  object,  and,  therefore,  the 
alteration  by  the  more  catholic  statute  which  protects  the- 
right  of  the  citizen,  without  impairing  the  right  of  the  public, 
to  free  and  convenient  communication  in  the  discharge  of  pub- 
lic duties  and  for  private  conveniences. 

The  report  of  the  viewers  definitely  locates  the  road  as  ])ro- 
pcKsed  to  be  run  over  the  land  of  appellant,  even  under  the- 
old  statute,  and  in  accord  with  the  decisions  construing  that 
statute.  It  locates  the  beginning  at  a  certain  point,  and  from 
that  point  gives  the  course  and  distance  over  the  land  of  ap-^ 
pellant.  The  terminal  point  of  the  road  is  also  located  with 
technical  accuracy  by  a  natural  object,  '*Tramel  creek,"  as  it 
was  suggested,  in  one  of  the  opinions  cited,  was  necessary 
under  the  old  statute. 

Judgment  affirmed. 

I).  .W.  Wright  and  McElroy  for  appellants. 

Porter  <fe  McQuown  for  appellees. 


WORTHINGTON  v.  CITY  OF  COVINGTON. 
(Filed  October  14,-  1884.) 

1-  Street  improvements -Liability  of  lot  owner— Where  the  city  charter  re- 
quires all  contracts  for  street  improvements  to  bo  referred  to  a  committee  of 
the  city  council,  and  such  a  contract  was  made  without  that  reference, 
Held—The  lot  owner  Is  not  liable  for  the  cost  of  the  improvement,  and  the 
city  may  be  enjoined  form  collecting  for  its  cost. 

2.  The  city  council  is  sole  judge  of  the  necessity  of  improving  a  street,  and 
it«  judgment  and  assessment  thereon  car^  not  be  reviejved  unless  that  power 
has  been  expressly  given  (as  in  this  case)  to  another  tribunal. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  l)y  Jud^e  Holt. 
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This  appeal  involves  the  right  of  the  appellee,  the  city  of 
Covington,  to  compel  the  appellant,  Henry  Worthington,  to 
pay  an  assessment  for  the  improvement  of  one  of  its  streets, 
abutting  upon  his  property. 

Having  enjoined  its  collection,  and  his  injunction  having 
been  dissolved  in  part  by  the  court  below,  he  now  urges  various 
reasons  for  the  reversal  of  the  judgment;  but  as  one  of  them  is 
in  our  opinion  decisive  of  the  matter,itis  needless  to  notice  the 
others. 

It  is,  however,  proper  to  remark  that  while  the  council  or 
municipal  legislature  of  a  city  can  not  exercise  such  an  arbitrarj' 
and  unlimited  power  as  to  amount  to  legislative  spoliation,  yet 
the  necessity  and  propriety  of  improving  a  street  is  a  matter 
in  its  discretion ;  and  if  an  assessment  is  made  by  it  for  such 
a  purpose  it  is  final  unless  the  power  has  expressly  been  given 
to  some  tribunal  to  review  it;  and  upon  the  former  hearing  of 
this  case  the  attention  of  the  court  was  not  called  to  the  fact 
that  by  &u  act  of  the  legislature  of  February  24,  1865,  the 
power  had  been  conferred  upon  the  courts  to  correct,  equalize 
and  regulate  assessments  made  by  the  council  of  the  city  of 
Covington  upon  property  in  that  city  for  street  improvements: 
and  that,  therefore,  the  lower  court  had  properly  exercised  this 
power.     (Acts  of  1865,  volume  1,  page  412.) 

Section  12  of  an  act  to  amend  the  charter  of  the  city  of  Cov- 
ington, approved  March  9,  1868,  reads  thus:  '^Hereafter,  before 
any  contract  shall  be  made  by  the  council  for  any  work  to  be 
done  in  the  construction  or  improvement  of  any  street  or 
alley  and  other  public  improvement  in  the  city  of  Covington, 
the  proceedings  of  the  council  with  reference  thereto  shall  be 
referred  to  the  committee  on  law,  in  conjunction  with  the  city 
attorney,  who  shall  examine  said  proceedings  and  shall  ascer- 
tain and  report  to  the  council  whether  said  proceedings  are 
regular  and  in  accordance  with  the  provisions  of  the  charter 
and  amendments  thereto,  and  whether  the  city  will  be  liable 
for  the  dost  of  said  construction  or  improvement. "  (Acts  of 
18G7-8,  volume  2,  page  481.) 
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In  the  case  under  consideration  this  was  not  done;  and  a 
contract  made  by  a  municipal  corporation  for  the  improve- 
ment'of  a  street  must  be  executed  in  conformity  to  the  statute. 
It  is  the  agent  of  the  law  and  authority  delegated  to  it  must 
be  strictly  pursued. 

The  power  to  make  the  improvement  and  then  compel  the 
lot  owner  to  pay  for  it  while  not  entirely  unlimited,  is  of  an 
absolute  character.  It  is  liable  to  abuse,  and  may  in  some* 
cases  be  oppressive. 

It  exists  by  virtue  of  the  statute  only,  and  not  by  the  com- 
mon law. 

It  can  not  be  enlarged  by  implication;  and  the  corporation 
can  not  compel  payment  to  it  by  the  property  owner  if  it  has 
proceeded  in  violation  of  or  not  in  accordance  with  the  law 
from  which  it  ahme  derives  its  power.  (Broadway  Baptist 
Church,  &c.  v.  McAtee,  &c.,  8  Bush,  508;  Murphy  v.  Cit3'  of 
Louisville,  9  Bush,  189.) 

In  the  case  of  Woods  v.  The  City  of  Covington  (MS.  opin- 
ion, June  25,  1881),  3  Ky  Law  Rep.,  85,  the  contractor  sued 
both  the  city  and  the  lot  owner  for  the  contract  X)rice  of  a 
street  improvement,  and  this  court  held  that  the  city  council 
had  no  power  to  make  the  contract  without  first  referring  their 
proceedings  to  its  law  committee;  and  that  the  provision  of 
the  charter  above  quoted  was  mandatory  and  not  merely 
directory. 

Public  polic}'  as  well  as  th^  protection  of  private  property 
demanded  this  conclusion. 

The  manifest  object  was  to  prevent  improvident  legislation 
by  the  city  council;  to  crpate  a  circumspect  body  that  would 
stand  between  the  street  contractor  and  the  city  treasury — 
between  the  lot  owner  and  the  tax  collector — between  the  citi- 
zen and  the  almost  absolute  power  of  the  city  council,  and  see 
that  no  wrong  was  committed. 

The  council  not  having  taken  the  steps  which  gave  it  a  right 
to  contract,  or  to  create  a  lien  upon  the  lots  of  the  appellant, 
for  the  cost  of  the  improvement  in  question,  and  which  action 
was  a  condition  precedent  to  the  exercise  of  its  power  to  do  so. 
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or  to  make  the  assessment,  the  judgment  below  is  reversed  and 
oaiise  remanded,  with  directions  to  render  a  judgment  makinK 
the  plaintiff's  injuncticm  perpetual  and  for  any  further  neces- 
sary proceedings  in  conformity  to  this  opinion.. 

Hallam  &  Perkins  for  api>ellant. 

M.  L.  Roberts  and  J.  P.  Harrison  for  appellee. 


KENTUCKY  CENTRAL  R.  R.  CO.  v.  BARROW. 

(Filed  December  4,  1888. ) 

1.  Railroads— Damages— Escaping  sparks— B.  sued  the  railroad  for  damagifs 
to  his  fences  and  crops  caued  by  sparks  escaping  from  passing  trains.  Held— 
Where  a  railroad  provides  itself  with  the  screens  for  its  locomotives  required 
by  statute  to  prevent  sparks  from  escaping  it  is  not  liable  in  private  actions 
or  to  indictment  for  such  damages. 

-2.  Evidence— Custom— In  the  absence  of  direct  evidence  as  to  the  condi- 
tion  of  the  particular  locomotive,  evidence  was  admissible  of  the  general 
custom  of  the  road  to  run  its  locomotives  with  the  screens  thrown  back  so 
that  th^  escape  of  sparks  was  not  prevented. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action  V)y  appellee  to  recover  of  appellant  damages 
for  the  })urning  and  injury  to  his  fence,  grass,  hay  and  other 
property,  alleged  to  have  been  ignited  by  sparks  of  fire  that 
escaped  fnmi  the  chimney  of  a  locomotive  engine  as  it,  with  a 
train  of  cars  attached,  passed  along  a  railroad  owned  and  op- 
erated by  api)ellant,  adjacent  to  the  farm  of  appellee. 

The  jury  returned  a  verdict  in  favor  of  ap])ellee,  and  judg- 
ment having  ])een  rendered  accordingly,  this  appeal  is  prose- 
cuted. 

The  only  errors  pn^sented  to  the  lower  court  as  grounds  for  a 
new  trial,  and  conseciuently,  as  has  heretofore  l)een  held,  the 
only  ones  tliat  can  b(»  considered  on  this  appeal,  rehite  to  the 
competency  of  certain  evidence  admitted  on  the  trial  and  t«) 
the  instructions. 

In  the  first  ])aragraph  of  the  ])etition  it  is  stated  that  the 
sparks  of  fin^  by  which  the  premises  and  property  of  appellee 
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were  burned  and  injured  escai)ed  from  the  chimney  of  appel- 
lant's locomotive  engine  by  reason  of  the  failure  of  those 
operating  its  train  of  cars  to  comply  with  the  requirements  of 
an  act  of  the  General  Assembly,  entitled  "An  act  to  protect 
the  owners  of  property  in  this  Commonwealth  against  damages 
bv  fire  from  steam  cars,"  approved  January  80,  1874.  And 
in  the  second  paragraph  it  is  stated  that  the  injur}' complained 
of  was  caused  by  the  negligence  of  those  in  charge  of  the  train. 

The  act  referred  to  is  as  follows:  *'Be  it  enacted,  etc.,  that 
it  is  hereby  made  the  duty  of  all  railroad  companies  or  persons 
running  or  operating  cars  by  steam  on  any  railorad  track  or 
tracks  in  this  Commonwea'lth  to  place  on  or  around  the  tops 
of  the  chimneys  of  such  car  or  locomotive  a  screen,  fender, 
damper  or  qther  preventive  as  will  prevent  so  far  as  possible 
sparks  of  fire  from  escaping  from  such  cars  into  fields,  pastures 
or  outlands,  or  igniting  any  timber  or  grass,  hay,  corn-stalks, 
house,  stable  or  any  combustible  matter  whatever." 

'^Section  2.  Any  person  or  railroad  company  failing  to  com- 
ply with  the  provisions  of  the  first  section  of  this  act  shall 
upon  conviction  be  fined  in  any  sum  not  exceeding  $200  for 
each  offense,  recoverable  by  indictment,  besides  being  re- 
sponsible to  any  person  injured  by  fire  escaping  from  cars  run 
or  operated  by  them;  such  damages  may  be  recovered  in  any 
court  having  jurisdiction  of  the  same,"  etc. 

In  some  of  the  States  railroad  companies  are  by  statute  made 
absolutely  liable  for  injuries  caused  by  fire  proceeding  from 
their  engines,  irrespective  of  any  question  of  negligence.  But 
a?  such  companies  are  in  this  State  authorized  by  law  to  op- 
f^rate  their  railroads  by  steam,  which  neoessitates  the  use  of 
firp,  they  should  not  on  principle,  in  the  absence  of  a  statute 
requiring  it,  be  held  liable  for  injuries  unavoidably  produced 
by  fire  kept  and  used  to  generate  steam.  And  tliat  view  is  in 
harmony  with  the  act  just  quoted.  For  persons  and  conipanif^s 
operating  railroads  are  not  required  by  that  act  to  provide  a])- 
pliances  that  will  effectual Iv  and  certainly,  under  every  condi- 
tion, j)revpnt  tlie  (^sca])(»  of  sparks  of  fire  from  the  chimney  of 
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their  locomotives  and  cars,  but  only  to  provide  and  use  the 
hestand  most  etTectual  preventive  known  to  science,  so  as  to 
prevent,  as  far  as  possible,  injury  being  done,  in  the  mode  de- 
scribed in  the  statute,  to  property  near  railroads. 

Therefore,  while  the  act  does  not,  nor  was  intended  by  the 
legislature  to,  preclude  a  person  injured  by  the  negligent  or 
careless  operation  of  a  railroad  in  other  respects  from  main- 
taining an  actioiT  for  damages,  it  was  obviously  not  the  purpose 
of  the  act  that  those  owning  and  operating  railroads  should  be 
liable  either  to  indictment  or  action  for  damages  for  injury 
done  by  the  escape  of  sparks  of  fire  from  locomotive  chimneys, 
except  when  they  failed  to  apply  and  use  the  appliances  for 
preventing  it  required  by  the  act. 

It  appears  that  the  fire  which  injured  and  destroyed  the 
property  of  appellee  occurred  September  5,  1881,  and  evidence 
was  introduced  on  the  trial  in  support  of  the  allegation  that  it 
was  caused  by  sparks  of  fire  that  escaped  from  the  chimney  of 
the  locomotive  that,  with  a  train  of  cars  attached,  passed  the 
farm  of  appellee  about  noon  of  that  day.  It,  therefore,  became 
a  material  question  of  fact  about  which  the  evidence,  though 
entirely  circumstantial,  was  contradictory,  w^hether  the  screen 
or  fender  attached  to  the  chimney  of  the  locomotive  was  open 
or  closed  when  that  train  passed.  For  it  wMnild  be  no  defense 
to  the  action  to  show  that  the  appliance  required  by  the  statute 
was  attached  to  the  locomotive  chimney  if  not  closed  while 
the  train  was  moving,  it  being  useless  as  a  preventive  if  kept 
oj)en. 

The  evidence  introduced  on  the  trial  of  which  appellant  com- 
plains was  substantially  that  trains  frequently  set  fire  to  fences 
and  grass  at  other  places  in  the  vicinity  of  appellee  along  the 
line  of  that  road,  and  at  different  times  during  the  fall  of  1881. 
It  was  also  stated  that  the  trains  usually  passed  with  the 
screen  or  fender  up  or  laid  })ack. 

The  question  before  the  jury  was  whether  the  fire  that  burned 
and    injured    ap])ellee\s   property  was  caused   by   sparks    that 
escaped   from  the  chimney  of  appellant's    locomotive,  for    no 
evidence  was  introduced  tending  to  show  it  originated   other- 
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wise,  and  as  it  was  necessary  to  resort  to  circumstantial  evi- 
dence to  show  the  origin  of  the  fire,  it  was  competent  to  intro- 
duce any  evidence  having  a  direct  hearing  upon  the  question- 
In  the  absence  of  direct  evidence  as  to  the  condition  of  that 
particular  locomotive  on  that  occasion  reference  to  evidence 
as  to  the  usual  condition  of  appellant's  engines  which  are  run 
on  that  road  is  competent. 

In  the  language  of  the  court,  in  the  case  of  Sheldon  v.  The 
Hudson  River  Railroad  Company,  14  New  York,  218,  "the 
business  of  running  the  trains  on  a  railroad  supposes  a  unity 
of  management,  and  a  general  similarity  in  the  fashion  of  the 
engines  and  the  character  of  the  operation.'' 

The  question  in  that  case  was  whether  sparks  and  burning 
coals  were  frequently  dropped  ])V  engines  passing  on  the  same 
road  and  upon  previous  occasions.  And  the  evidence  was  held 
competent  to  show  that  about  the  time  when  it  happened  the 
trains  which  the  company  was  running  past  the  location  of  the  ' 
fire  were  so  managed  in  respect  to  the  furnaces  as  to  be  likely 
to  set  on  fire  objects  not  more  remote  than  the  property  burned. 
The  same  doctrine  was  announced  in  the  subsequent  case  of 
Field  v.  N.  Y.  C.  R.  R.,  22  N.  Y.,  889.* 

In  our  opinion  the*  reasons  given  in  the  case  referred  to  in 
favor  of  the  competency  of  the  evidence  then  considered  apply 
to  this  case,  and  that  the  evidence  objected  to  was  properly  ad- 
mitted by  the  court. 

We  perceive  no  error  in  an}'  of  the  instructions  given  to  the 
jury  when  considered  together,  as  it  must  be  presumed  they 
were  eo  considered  })y  the  jury. 

Tne  jury  was  told  in  language  sufficiently  plain  and  intel- 
ligible that  they  could  find  only  compensatory  damages,  and 
were  also  told  that  they  were  not  authorized  to  find  for  the 
plaintiff  unless  they  believed  the  injury  to  appellee  w^as  caused 
by  fire  communicated  to  his  property  from  the  locomotive  of 
apiKjllant. 

The  judgment  must  be  affirmed. 
O'Hara  &  Bryan  for  appellant. 
Haggard  &  Jones  and  H.  L.  Stone  for  appellee. 
November,  1884—2 
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COMMONWEALTH  v.  MASON.     SAME  v.  SAME. 

(Filed  October  la,  1884.) 

1.  Warehouse  law— Indictment  under— A  was  indicted  under  the  ware- 
house law  for  fraudulently  selling  tobacco  in  violation  of  his  warehouse  re- 
ceipt previously  issued,  agreeing  to  deliver  it  to  the  bearer  of  the  receipt, 
Held— The  indictment  was  not  demurrable,  though  the  receipt  as  described 
made  the  tobacco  deliverable  to  bearer  and  not  to  order. 

2.  Same— He  was  also  indicted  under  the  same  law  for  fraudulently  sell- 
ing tobacco  belonging  to  B  for  which  he  had  previously  issued  a  receipt, 
agreeing  to  deliver  it  to  C,  Held— The  indictment  was  bad  because  a  ware- 
houseman has  no  authority  to  issue  a  receipt  to  one  for  the  property  of 
another.     The  indictment  is  bad  under  the  factor's  act  also. 

3.  Statutory  construction— General  Statutes  do  not  repeal  the  warehouse 
law.  General  Statutes,  chapter  29,  entitled  "Crimes  and  Punishments,"  is 
not  a  complete  statement  of  the  law. 

Appeal  from  Jeflferson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

In  this  record  there  are  two  indictments  against  appellee,  to 
which  demurrers  were  sustained.  The  Commonwealth  appeal8 
in  each  case.  As  many  of  the  questions  presented  are  appli- 
cable to  both  cases  we  will  consider  them  in  one  opinion,  but 
separately,  and  in  the  order  in  which  they  appear  in  the 
records. 

The  first  indictment  charges  that  a])pellee,  being  a  ware- 
houseman engaged  in  the  business  of  receiving  tobacco  in  store, 
and  having  in  store  certain  hogshcjads  of  to])acc()  designated  by 
numbers,  borrowed  of  the  Louisville  Banking  Co.  a  sum  of 
money,  to  secure  the  payment  of  which  he  executed  a  receipt 
to  the  com])any  for  this  tobacco,  and  susbequently  fraudulently  ! 
sold  the  tobacco  to  others  without  the  consent  of  the  banking  ' 
company,  and  without  the  return  of  the  certificate.  1 

The  indictment  charges  that  the  acts  complained  of  were  in 
violati(m  of  the  seventh  section  of  an  act  in  relation  to  ware-         i 
housemen,  a])proved  March  6,  1809.  , 

That  section  reads:  '*That  no  warehouseman  or  other  person 
shall  sell  or  encumber,  ship,  transfer,   or  in  any  manner  re-         ; 
move,   })eyond  his  immediate  control,  any  goods,  wares,  mer- 
chandise, produce,  commodity,  property  or  chattel,  for  which  a         \ 
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receipt  or  voucher  shall  have  been  given,  without  the  written 
consent  of  thej)er8on  or  persons  holding  such  receipt,  and  the 
production 5of  the  receipt." 

The  eighth  section  provides  that  any  persons  who  shall  vio- 
late, willfullyjand  knowingly,  any  one  of  the  provisions  of  the 
act,  or  any  part  of  any  one  of  its  provisions,  shall  l)e  fined  not 
exceeding  |5,(XX),  and  imprisoned  in  the  penitentiary  not  ex- 
ceeding five  years. 

The  first  question  we  will  consider  is  whether  the  act  of  1809,. 
upon  which  the  prosecution  is  bas'^d,  has  been  repealed  by  the 
General  Statutes  that  went  into  effect  on  the  first  of  Decem- 
})er,  1873. 

The  act]adopting  these  statutes  provides  that  all  statutes  of  a 
general  luiture  in  force  when  the  General  Statutes  go  into  effect, 
and  which  are  repugnant  thereto,  are  repealed.     This  general 
law  in'Vegard  to  warehousemen  was  in  force  at  the  time  of  the 
adoption  of  the  General  Statutes,  and  as  there  is  nothing  in 
those  statutes  in  reference  to  warehousemen  or  their  duties, 
and  no  express  re])eal  of  the  act  of  1869,  it  is  in  full  force  in  all 
its  features  unless    repealed  by  implication,    as   insisted   by 
counsel  for  appellee  on  the  authority  of  Broaddus  v.  Broaddus, 
10  Bush,  299.     That  case,  giving  it  the  broadest  construction, 
decides  only  that  where,  under  the  head  of  a  subject  is  grouped 
provisicms  in  reference  to  it  which  are  comprehensive  in  their 
character,  thejpresumption  arises  that  the  intention  of  the  leg- 
islature was  to  make  such  provisions,  so  grouped,  the  whole 
law  as  to  that  subject.     Such  implied  repeals  are  not  favored, 
and  although  the  fact  of  revision  raises  the  presumption  that 
it  was  the  intention  to  establish  a  complete  code  of  laws  to  be 
found  in  this  revision,  the  provision  of  the  adopting  clause 
that  laws  of  a  general  nature  not  repugnant  to  the  revision 
should  remain  in  force  shows  that  the  legislature  understood 
the  impossibility  of  making  the  revision  so  complete  as  to  em- 
brace all  general  legislation.     This  provision  of  the  adopting 
act  avoided  the  necessity  of  the  republication  of  general  laws 
then  in  force,  and  guarded  against  oversights  and  omissions 
necessarilyjncident  to  all  statute  revisions  and  codifications. 
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This  court,  in  Cochran  &  Fulton  v.  Ripy,  Hardie  &  Co.,  18 
Bush,  45,  involving  the  rights  of  parties  to  property  for  which 
a  warehouse  receipt  had  been  issued,  held  that  the  act  of  March 
6,  1809,  in  reference  to  warehousemen,  had  not  been  repealed 
by  the  General  statutes  because  this  was  a  general  law,  not 
repugnant  to  anything  in  the  General  Statutes,  no  provision 
having  been  made  therein  as  to  warehousemen,  their  duties  or 
liabilities.  But  it  is  insisted  for  appellee  that  the  only  ques* 
tion  raised,  and  necessarily  decided  in  that  case,  was  that  the 
civil  provisions  of  that  statute  were  not  repealed  liy  the  adop- 
tion of  the  General  Statutes,  and  that  by  reason  of  the  fact 
that  crimes  and  punishments  are  treated  of  in  the  General 
Statutes  under  a  common  head,  the  criminal  and  penal  pro- 
visions are,  by  implication,  repealed  according  to  the  rule  ap- 
plied in  the  case  of  Broaddus  v.  Broaddus,  supra. 

There  are  two  reasons  why  we  think  the  rule  in  that  case  can 
not  be  made  to  apply:  First,  under  the  head  of  '*Crimesand 
Punishments,"  in  the  General  Statutes,  chapter  29,is  not  found 
all  the  law  in   that  revision  on  this  general  subject.     For  in- 
stance, under  the  heads  of  *'Electi(ms, "  **Gaming, "  ''Husband 
and  Wife,"  ''Office  and  Officer,"  "Peddlers,"  "Penitentiary," 
"Public  Buildings,"  "Roads,"  "Small-pox,"  "Vagrants"  and 
"Weights  and  Measures,"  offenses  ar(>  defined  and  penalties 
are  denounced,  none  of  which   are  found  under  the   head   of 
"Crimes   and  Punishments."     So  that  the  reasoning  in    the 
Broaddus  case,  to  the  effect  that  under  a  general  head,  such  as 
"Wills,"  all  the  law  applicable  to  that  subject  must  be  found, 
does  not  apply  in  a  case  where  the  ])rovisions  as  to  a  common 
subject-matter,  and  properly  embraced  imder  a  com num  head, 
are  distributed  indiscriminately  throughout  the  statute. 

In  the  second  ])lace  the  ci^nstruction  contended  for  by  appel- 
lee's counsel  ought  not  to  be  adopted  because  the  act  of  1869 
was  evidently  intended  to  be,  and  must  necessarily  be,  consid- 
ered as  a  whole.  Witliout  the  penal  clause  in  the  act  it  M-ould 
))e  inoperative  for  the  main  purpose  C()ntem])lated  in  its  pas- 
sage.    The  commercial  character  intended  to  l^e  conferred   on 
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warehouse  receipts,  in  order  to  utilize  as  a  basis  of  credit  com- 
modities not  otherwise  available,  would  ])e  destroyed,  and 
thereby  the  whole  object  of  the  law  defeated.  As  it  has  been 
held  that  the  civil  provisioiis  of  the  law  are  in  force,  and  were 
not  intended  to  be  repealed  b}'  the  General  Statutes,  it  must 
be  presumed  that  its  penal  provisions,  which  are  necessary  to 
its  etfectiveness,  were  also  intended  to  be  adjudged  in  force, 
although  there  is  no  express  declaration  to  that  effect  in  the 
case  of  Cochran  &  Fulton  v.  Ripy,  Hardie  &  Co.,  supra.  The 
appropriateness  of  having  the  penal  clause  of  an  act  of  a  gen- 
eral character,  prescribing  duties  in  the  liody  of  such  an  act, 
appears  to  have  been  recognized  by  the  legislature  in  placing 
the  provisions  for  punishment  of  a  violation  of  a  law  in  regard 
to  any  specific  subject-matter  under  the  general  subject  desig- 
nated, instead  of  xnuler  the  comprehensive  and  general  head  of 
**Crimes  and  Punishments, "  as  illustrated  by  the  instance 
cited  from  the  General  Statutes. 

It  is  further  insisted  for  appellee  that  the  demurrer  was 
properly  sustained  because  the  instrument  declared  on  is  not 
a  warehouse  receipt  within  the  meaning  of  the  statute,  because 
the  property  is  made  deliverable  to  *' bearer"  instead  of  to 
*'order. "  This  seems  to  be  based  upon  the  third  section  of  the 
act  of  18()9,  which  provides  that  **all  receipts  issued  by  any 
warehouseman,  as  provided  l)y  this  act,  shall  be  negotiable  and 
*transferable  by  indorsement  in  blank,  or  liy  si>ecial  indorse- 
ment, and  with  like  liability,  as  bills  of  exchange  now  are,  and 
with  like  remedy  thereon.'  " 

The  second  section  of  the  act  prescribes  the  only  formality 
in  the  execution  of  a  receipt,  compliance  with  which,  it  seems 
to  us,  with  a  subsequent  fraudulent  disposition  of  the  pro])erty 
so  receipted  for,  would  render  the  warehousemen  subj<3ct  to  the 
penal  provisions  of  the  law.  That  section  is:  *'That  every 
warehouseman  receiving  anything  enumerated  in  section  1  of 
this  act  shall,  on  demand  of  the  owner  thereof  for  the  person 
from  whom  he  receives  the  same,  give  a  receipt  therefor,  set- 
ting forth  the  quality,  quantity,  kind  and  description  thereof, 
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which   shall  be  designated  by  some  mark,  and  which  receipt 
shall  be  evidenced  in  any  action  against  said  warehouseman.'^ 

The  receipt  in  this  case  complies  with  all  the  requirements 
of  the  last  quoted  section  as  to  * 'quantity,  quality  and  kind/' 
and  identifies  the  property  by  mark,  while  the  third  section 
says  that* 'all  receipts  issued  by  any  warehouseman  as  provided 
by  this  act  shall  be  negotiable."  The  negotiability  of  the  re- 
ceipt exists  when  there  is  a  substantial  compliance  with  the 
statute  as  to  description  for  identification,  and  it  is  negotiated 
by  indorsement  in  blank,  or  by  special  indorsement.  The  sec- 
ond section  describes  the  character  of  receipt  that  shall  be 
negotiable,  and  the  third  provides  the  manner  of  negotiation. 

The  second  indictment  states  that  the  appellee,  being  en- 
gaged in  receiving  tobacco  in  store  as  a  warehouseman  and  in 
selling  tobacco  as  a  factor,  had  in  store  a  certain  described 
hogshead  of  tobacco  which  he  pledged  to  the  Second  National 
Bank,  of  Louisville,  for  money  loaned  him,  which  tobacco  ap- 
pellee subsequently  fraudulently  sold  without  the  consent  of 
the  bank,  and  without  the  return  or  production  of  the  receipt 
issued  to  the  bank  by  the  appellee.  The  receipt  as  set  forth  in 
the  indictment  reads: 

*TEOPLE'S  TOBACCO  WAREHOUSE. 
**D.  K.  Mason  &  Co.,  Proprietors. 
' ; .  ^'Nos.  900,  908,  910,  912,  Main  Street. 

** Louisville,  Ky.,  December  19,  1888. 

^'Received  on  storage  and  for  sale,  from  Mr.  J.  D.  Ryan,  one- 
hogshead  of  tobacc(»,  marked  R.  &  M.,  No.  02,  gross,  1,370; 
tare,  180;  net,  1,190;  cost,  $0.50;  amount,  $77.85;  which  will 
be  delivered  to  the  order  of  Second  National  Bank  upon  pres- 
entation of  this  certificate. 

*' Parties  storing  cotton  with  us  must  effect  their  own  in- 
surance. D.  K.  MASON  &  CO." 

This  indictment  is  not  good  either  under  the  warehouse  act 
or  inider  the  factor's  act,  approved  May  5,  1880.  The  ware- 
house act  authorizes  a  warehou^:eman  to  issue  a  receipt  for 
commodities  to  the  owner  or  the  person  from  whom  such  com-^ 
modities  are  received,  and  to  issue  receipts  upon  his  own  proj)^ 
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erty  so  warehoused.  Under  the  act  the  warehouseman  has  no 
authority  to.issue  a  receipt  to  one  for  the  property  of  another 
in  store  with  him  as  a  warehouseman.  The  receipt  shows  the 
property  did  not  belong  to  appellee;  that  it  did  not  belong  to, 
nor  was  it  received  from,  the  Second  National  Bank,  biit  in  terms 
the  receipt  recites  that  it  was  *' received  on  storage  and  for  sale 
from  J.  D.  Ryan."  With  this  notice  to  the  bank  the  receipt 
or  certificate  was  not  an  instrument  that  could  be  used  to  per- 
petrate fraud,  and,  therefore,  not  within  the  evil  intended  to 
be  provided  against  by  the  warehouse  act. 

Is  the  indictment  good  luider  the  factor's  act?  We  think 
not.  The  first  section  of  that  act  provides  that  ** every  factor 
or  agent  instructed  with  the  possession  of  a  document  of  title 
to  merchandise,  or  with  the  possessicm  of  merchandise,  shall 
be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  valid- 
ity to  any  contract  made  by  such  factor  or  other  agent  with 
any  other  person  for  the  sale  or  disposition  of  the  whole  or  any 
part  of  such  merchandise  for  any  m<mey  paid  or  advanced,  or 
negotiable  instrument  given,  or  existing  security  surrendered 
by  such  other  person." 

The  seventh  secticm  of  that  act  provides  that  any  such  factor 
or  agent  who  shall  sell  any  merchandise  intrusted  to  him 
"with  the  intent  to  defraud  the  true  owner,"  shall  be  fined  not 
exceeding  $1,000  and  confined  in  the  penitentiary  not  exceed- 
ing five  years. 

The  indictment  is  defective  under  this  act  because  it  does 
not  allege  that  the  property  was  held  as  factor,  the  ownership, 
or  that  the  property  was  disposed  of  by  appellee  with  the  in- 
tent to  defraud  the  true  owner,  but,  on  the  contrary,  the  in- 
dictment charges  that  the  property  was  sold  by  appellee  with 
the  intent  to  defraud  the  Second  National  Bank,  besides^  upon 
the  face  of  the  receipt  there  was  notice  to  the  bank  that  appel- 
lee was  acting,  in  pledging  the  property,  beyond  the  scope  of 
his  authority,  and  there  was  no  evidence  on  the  receipt  that 
there  were  any  charges  or  advancement  which  would  have  au- 
thorized the  pledge. 
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Judgment  is  reversed  on  the  first  indictment  and  aflSrmed  ou 
the  second. 

W.  0.  Harris  and  H.  Clay  for  appellant. 
W.  Lindsay  for  appellee. 


BAGBY  Y.  CHAMP,  &c. 

(Filed  September  28,  1884.) 

3.  In  suit  against  A  and  wife  personal  judgment  was  rendered  against 
hiin  and  judgment  for  sale  of  her  land.  They  were  afterwards  divorced  and 
she  sued  to  vacate  the  judgment  of  sale  on  the  ground  that  she  was  a  mar- 
ried woman  when  it  was  rendered,  and  had  defenses  which  she  was  not 
allowed  to  set  up.  Held— Under  Civil  Code  of  1877,  section  518,  a  married 
woman  can  not  vacate  a  judgment.  The  rule  was  otherwise  under  Code  of 
1862. 

2.  Constitutional  law— Impairing  contracts— The  Code  of  1853  was  in  force 
when  the  judgment  of  sale  was  entered.  Held— Change  made  by  Code  of  1877 
altered  the  remedy  only,  and  did  not  impair  the  obligation  of  a  contract. 

(Compare  Price  v.  Kenney,  &c.,  5  Ky.  Law  Rep.,  706,  where  a  married 
woman  was  allowed  to  attack  collaterally  a  judgment  against  her.  Xo  refer- 
ence was  made  to  the  bearing  of  either  C«de  on  the  subject. — Ed. ) 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1866  J.  J.  Bagby,  appellant,  Nancy  Bagby,  his  wife,  and 
J.  W.  Bagby  executed  their  promissory  note  to  appellee 
Champ,  and  to  secure  its  payment  a  tract  of  land,  many  years 
before  that  time  conveyed  by  the  father  of  appellant  to  her 
and  her  husband,  was  mortgaged. 

An  action  in  equity  was  instituted  by  appellee  Champ  to 
recover  judgment  on  the  note,  and  to  subject  the  land  mort- 
gaged to  satisfj^  it.  And  in  May,  1872,  the  court,  where  the 
action  was  pending,  rendered  personal  judgment  for  the 
amount  of  the  note  against  J.  J.  and  J.  W.  Bagby,  and  also 
judgment  for  a  sale  of  the  land.  And  in  September,  1872,  it 
was  sold  in  .jnirsuance  of  the  judgment,  appellee  Champ  be- 
coming the  purchaser  and  receiving  a  commissioner's  deed 
therefor. 

This  action  was  instituted  by  appellant  January,  1879,  for 
the  purpose  of  vacating  the  judgment  rendered  in  favor  of  ap- 
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pellee  Champ  in  1872,  cancelling  the  mortgage  mentioned 
and  recovering  the  land  purchased  by  him  under  that  judgment. 
A  general  and  special  demurrer  was  filed  and  sustained  by 
the  court  ])elow  to  the  petition  and  amended  petition,  and  or- 
ders made  overruling  the  several  motions  to  file  the  second, 
third  and  fourth  amended  petitions. 

It  appears  from  the  pleadings  filed  liy  appellant  that  at  the 
date  of  the  judgment  of  1872  for  the  sale  of  the  land  she  was  a 
married  woman,  but  subsequently  became,  and  was  when  this 
action  was  c()mmenced,..discovert  by  reason  of  divorce  from  her 
husband. 

It  is  alleged  by  appellant  that  there  existed  valid  defenses  to 
the  action  of  Champ  against  J.  J.  Bagby,  Jno.  W.  Bagby  and 
herself,  which  she  sets  out,  but  that  J.  J.  Bagby,  who  was  then 
her  husband,  refused  and  she,  by  reason  of  ])eing  a  married 
woman,  could  not  present  them.  But  it  is  not  necessary  to 
consider  any  of  the  reasons  for  vacating  or  modifying  the  judg- 
ment of  1872  relied  on  by  her  unless  she  has  the  right  to  main- 
tain this  action.  The  first  and  controlling  question,  therefore, 
is  whether  she  can  do  so  upon  the  sole  ground  that  when  the 
judgment  was  rendered  she  was  imder  the  disability  of  c(;ver- 
ture  for  no  other  cause  is  set  forth  in  her  pleadings. 

By  section  579,  Civil  Code  of  1851,  it  is  provided  that  the 
court  in  which  a  judgment  or  final  order  has  been  rendered  or 
made  shall  have  power  after  the  expiration  of  the  term  to 
vacate  or  modify  such  judgment  or  order  for  any  of  the  causes 
there  enumerated,  the  causes  mentioned  in  subsection  5  being 
as  follows:  **For  erroneous  proceedings  against  an  infant, 
married  woman  or  person  of  unsound  mind,  when  the  condi- 
tion of  such  defendant  does  not  appear  in  the  record,  nor  the 
error  in  the  proceedings. " 

There  can  be  no  question  as  to  the  right  of  appellant  to 
maintain  this  action  under  the  Civil  Code  as  it  J^tood  at  the 
date  of  the  judgment,  all  the  other  conditions  therein  men- 
ticjned  existing  and  being  complied  with  ])V  her.  But  subsec- 
tion 5,  section  518  of  the  present  Code,  which  went  into  opera- 
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tion  before  this  action  was  commenced,  is  essentially  different 
from  the  corresponding  subsection  of  the  Code  of  1851  just 
quoted.  It  is  as  follows:  ** For  erroneous  proceedings  against 
a  person  under  disabilit3%  except  coverture,  if  the  condition  of 
such  defendant  do  not  appear  in  the  record,  nor  the  error  in 
the  proceedings." 

It  thus  clearly  appears  that  the  power,  existing  under  the 
Code  of  1851,  of  courts  in- which  judgments  had  been  rendered 
to  vacate  or  modify  them  after  the  expiraticm  of  the  term, 
upon  the  ground  that  the  defendant  against  whom  the  erroneous 
proceedings  were  had  was  a  married  woman,  has  been  taken 
away  by  the  present  Code.  And  now  a  defendant  who  may 
labor  under  the  disability  of  coverture  is  restricted  to  the  same 
remedies  under  section  518  that  persons  not  under  disability 
have. 

It,  therefore,  follows  that  unless  subsection  5  of  section  518  is 
to  be  held  invalid  in  its  application  to  this  case  that  the  action 
can  not  be  maintained  by  appellant. 

It  is  laid  down  and  approved  by  tliis  court  that  the  right  to 
a  particular  remedy  is  not  a  vested  right.  As  a  general  rule 
every  State  has  complete  control  over  the  remedies  which  it 
offers  to  suitors  in  its  courts  (McArther  v.  Goddin,  &c.,  12 
Bush,  274).  **  Whatever  })elongs  merely  to  the  remedy  ma^''  be 
altered  according  to  the  will  of  the  State,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract,  and  it  does 
not  impair  it,  provided  it  leaves  the  parties  a  substantial  rem- 
edy, according  to  the  course  of  justice  as  it  existed  at  the  time 
the  contract  was  made.  *"  (Cooley's  Constitutional  Limitations, 
4th  edition,  page  850. ) 

In  this  case  the  change  made  in  the  law  as  it  existed  at  the 
date  of  the  judgment  in  1872  and  imtil  1877  affects  the  remedy 
merely,  and  does  not  at  all  impair  the  obligation  of  a  contract 
in  the  meaning  of  Constituti<m,  nor  take  from  appellant  a 
vested  right. 

By  subsection  5,  section  579  of  the  Code  of  1851  an  excep- 
tioiuil  remedy  for  vacating  or  modifying  judgments  was  given 
to  persons  laboring  under  disabilities,  which  were  withheld 
from  all  others.  The  effect  of  the  corresponding  subsection  of 
the  presf^nt  Code  has  been  simply  after  five  years  from  the  date 
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of  that  judgment  to  take  from  appellant  the  right  to  maintain 
an  action  to  vacate  or  modify  it  upon  the  sole  grounds  she  was, 
when  it  was  rendered,  a  married  woman.  But  for  any  other 
cause  mentioned  in  section  579  she  may  still  maintain  the 
action  to  vacate  or  modify,  and  her  right  to  appeal  was  left  un- 
(listurhed. 

In  our  opinion  subsection  5,  section  518  of  the  i)resent  Code 
is  valid  in  its  apx^lication  and  governs  this  case,  and  conse- 
quently appellant  can  not,  for  the  cause  set  out  in  her  petition 
and  amended  petitions,  maintain  the  action. 

The  judgment  is  affirmed. 

Stevenson,  O'Hara  &  Bryan  foy  appellant. 

J.  M.  Collins  for  appellees. 


BRIZZALARO  v.  SENOUR  &  NOONAN.  - 
(Filed  October  18,  1884.) 

I.  Estoppel — Recital  in  deed — Privies— A  conveyed  to  B  a  city  lot  by  metes 
aod  bounds  as  running  to  a  10  foot  alley.  A  subsequently  conveyed  the  ad- 
jacent lot,  including  the  10  teet  described  as  an  alley,  to  G.  The  10  feet  had 
never  been  actually  laid  off  or  dedicated  as  an  alley.  Held — The  recitals  of  the 
deed  are  sufficient  to  estop  A  from  denying  the  use  of  the  10  feet  to  B  or  his. 
grantee,  but  pass  no  right  as  against  B  or  his  grantee. 

Aj^pej^l  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Brizzalaro,  instituted  this  action  obtaining 
an  injimction  and  seeking  to  recover  damages  of  the  appellee 
for  obstructing  an  alley  by  building  upon  it,  which  is  alleged 
was  granted  to  his  vendors  by  one  Arnold,  the  original  owner 
of  the  estate,  and  under  whom  it  is  alleged  both  the  appellant 
and  aj)pellees  claim. 

The  law  and  facts  were  submitted  to  the  court  and  a  judg- 
ment rendered  for  the  defendants. 

Arnold,  the  original  owner  of  the  ground  in  controversy,  on 
the  15th  of  January,  18G7,  executed  to  one  Barbaro  a  convey- 
ance to  a  certain  lot  of  ground  in  the  city  of  Covington,  defined 
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by  metes  and  bounds,  and  designating  one  of  tbe  lines  in  the 
following  manner:  '*Thence  northwardly  with  the  east  line  uf 
said  bridge  company  65  feet  to  a  ten  foot  alley  (which  extends 
from  the  east  line  of  the  said  bridge  property  to  Greenup 
street,  running  parallel  with  said  Second  street);  thence  east- 
wardly,  etc.'' 

The  ground  described  in  this  conveyance  was  subsequently 
sold  for  the  purchase  money  and  purchased  by  the  appellant, 
Brizzalaro,  and  a  conveyance  containing  the  same  boundary 
made  to  him  by  the  commissioner  of  the  Kenton  Chancery 
Court.  He  is  now  claiming  under  Barbaro's  deed.  The  testi- 
mony shows  that  at  the  date  of  the  conversances  no  such  alley 
had  been  actually  laid  out  on  the  ground,  nor  was  it  indicated 
by  any  ])lat  or  map.  Arnold  conveyed  the  adjoining  property 
to  Mrs.  Boyd,  including  the  alley,  and  she  conveyed  it  to  the 
appellees.  The  conveyance  to  Mrs.  Boyd  was  made  aub sequent 
to  the  conveyance  to  Barbaro.  The  jjremises  of  Barbaro  have 
a  front  and  side  entrance,  and  the  decided  weight  of  the  testi- 
mony is  that  no  such  alley  had  been  laid  out  in  fact  or  on  any 
map  or  survey  by  Arnqld,  who  owned  the  entire  property  be- 
fore he  executed  the  conveyances  to  these  i)arties.  After  Bar- 
baro purchased  and  erected  his  buildings  the  rear  of  the 
premises  w^as  not  used  as  an  entrance  until  a  year  or  two  before 
this  suit  was  instituted.  The  alleged  alley  divides  the  prem- 
ises of  apjDellee  and  renders  the  ground  useless  for  the  purposes 
for  which  the  purchase  was  made.  There  is  but  little  if  any 
testimony  establishing  the  right  of  the  appellant  to  the  use  of 
thp  ground  as  a  passway,  and  the  entire  case  must  depend  upon 
the  construction  given  the  conveyance  by  Arnold  to  Barbaro. 
If  by  the  terms  of  that  instrument  the  easement  is  conveyed  it 
settles  the  question. 

It  does  not  appear  from  whom  Arnold  derived  title,  and, 
therefore,  the  right  to  tlie  use  of  the  alley  by  the  appellant  is 
derived  alone  from  Arnold's  conveyance  to  him. 

It  is  clear  that  this  ground  in  controversy  was  never  dedi- 
cated to  pu])lic  use.    The  recitals  in  the  conveyance  to  Barlmro 
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did  not  amount  to  a  dedication,  nor  is  it  pretended  that  there 
wai;  any  such  iiee  as  gave  to  the  citizens  the  right  of  way.  The 
plaintiff  (the  appellant)  alleges  in  his  petition  that  the  exist- 
ence and  convenience  of  this  alley  formed  a  part  of  the  consid- 
eration for  the  purchase,  and  it  may  ])e  that  the  recitals  in  the 
conveyance  would  estop  Arnold,  his  heirs  and  privies  from 
controverting  appellee's  right  to  the  way.  The  question,  how- 
ever, presented  in  this  case  is,  in  what  manner  is  the  ax>pellee, 
who  purchased  other  land  from  Arnold  not  embraced  in  the 
grant  to  Barbaro,  affected  by  this  estoppel  on  Arnold,  conced- 
ing for  the  jmrpose  of  this  case  that  such  a  recital  works  an 
estoppel?  The  ay)pellee  does  not  claim  to  hold  under  the  deed 
to  Barbaro,  nor  was  there  any  deed  made  to  Arnold,  the  vendor 
of  both  these  parties,  containing  such  a  recital. 

Appellee   is,  therefore,  a  stranger  to  the  conveyance,   and, 
although  purchasing  from  the  same  vendor,  can  only  be  affected 
by  the  terms  of  the  grant  to  Barbaro,  if  that  granted  the  right 
of  way  over  this  ten  feet  of  ground,  the  deed  to  Barbaro,  having 
been  first  executed  and  recorded,  is  notice  to  the  appellee  of  the 
existence  of  the  right.     In  Thomas  v.  Poole,  7  Gray,  38,  the 
boundary  described  was  '*by  a  new  way  or  street  now  staked 
out,  and  to  be  opened  by  the  grantor  thirty  feet  wide,  "was 
conrftrued  to  be  a  covenant  that  the  way  should  be  opened  as 
staked  out,  and  that  the  deed  duly  recorded  was  notice  to  sub- 
sequent purchasers  from   the  grantor.     There  was  at  least  a 
covenant  on  the  part  of  the  vendor  to  open  this  street,  the  lan- 
guage of  the  conveyance  plainly  importing  an  obligation  upon 
him  to  do  so.     It  was  also  held  in  the  case  of  Tufts  v.  The  City 
of  Charlestown,  2  Gray,  271,  that  a  conveyance  of  land  bound- 
ing *'on  a  passage  way  of  two  rods  wide  which  is  to  be  laid  out 
between  the  premises  and  land  of   A,  the  grantor  to  make  and 
maintiiin  all  the  fence  between  the  i)assway  and  the  premises, 
estops  the  grantor  and  those  claiming  under  him  to  deny  the 
existence  of  the  passway. "     In  the  case  of  Parker  v.  Smith,  17 
Mass.,  418,  there  was  an  express  grant  of  the  privilege  in  all 
thf^  ways  or  streets  to  be  laid  out  in  the  new  settlement,  to  be 
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xiBed  in  common  with  the  other  owners  of  the  lots  in  this  new 
settlement,  and  some  of  the  ways  described.  It  was  held  in 
that  case  that  an  implied  covenant  existed  that  there  was  a 
way  as  described  in  the  deed,  although   not  then  in  existence. 

In  all  of  these  cases  there  is  something  more  in  the  convey- 
ance than  the  mere  recital  as  to  the  boundary. 

Here  the  extent  of  the  calls  of  the  appellant's  deed  is  *'to  a 
ten  foot  alley  (which  extends  from  the  east  line  of  said  bridge 
property  to  Greenup  street,  running  parallel  with  said  Second 
street);  thence  eastwardly  with  south  line  of  said  alley  forty- 
eight  feet;  thence  at  right  angles  southwardl}'  sixty-five  feet  to 
Second  street,  the  place  of  beginning." 

It  is  a  mere  recital  in  the  conveyance  that  an  alley  exists  at 
a  particular  place,  when  such  is  not  the  fact,  and  may  operate 
to  prevent  the  grantor  from  ccmtradicting  the  fact  that  such  an 
alley  is  in  existence.  It  amounts  to  nothing  more  than  an  es- 
toi>pel,  and  is  not  a  grant  of  the  alley  or  the  easement  as  ap- 
purtenant to  the  premises.  Such  an  alley  appears  on  no  plan 
or  map,  was  never  laid  out  on  the  premises  by  any  survey, 
and  the  language  used  can  not  be  tortured  into  an  express  or 
implied  grant.  The  grantor  may  have  designed  to  open  this 
alley  and  nothing  more,  or  the  intention  on  his  part  may  have 
constituted  a  part  of  the  consideration  of  the  purchase  as  l^e- 
tween  the  parties  to  the  conveyance,  yet  if  there  is  not  a  grant 
of  the  land  constituting  the  alley  it  can  not  affect  an  innocent 
purchaser,  although  recorded. 

When  parties  enter  into  a  written  agreement  respecting  the 
title  to  realty  it  is  easy  for  them  to  express  its  terms  in  language 
so  j)lain  as  not  to  mislead  others,  and  a  court  ought  not,  as 
against  a  third  party,  imply  a  grant  unless  such  must  be  the 
necessary  conclusion  from  the  language  used. 

The  grantor,  Arnold,  may  not  be  permitted  to  deny  what  he 
has  stated  in  his  deed,  although  untrue,  but  this  does  not 
amount  to  a  grant.  The  issue  as  between  the  grantor  and  the 
grantee  in  this  case,  if  there  were   no  parties  before  the  court 
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but  Barbaro  and  Arnold,  would  ])e  not  as  to  whether  the  way 
in  fact  exists,  but  is  the  grantor  estopped  to  deny  that  fact? 
The  recital  in  the  deed  is  simply  an  admission  that  certain 
fact?  exist,  and  whether  true  or  false  is  not  material  or  the 
subject  of  inquiry  as  between  the  parties.  If  Arnold  has  con- 
veyed his  interest  to  Barbaro  and  the  latter's  deed  of  record, 
this  would  affect  any  subsequent  purchase  from  Arnold.  A 
mere  recital,  while  it  nmy  work  an  estoppel,  neither  vests  or 
divests  the  title,  but  does  preclude  the  part}"  making  it  from 
denying  what  he  has  stated.  The  appellee  was  neither  a  party 
or  privy  to  the  conveyance  from  Arnold  to  Barbaro.  Wash- 
burn says  that  '*a  deed  duly  recorded  is  constructive  notice  of 
its  existence  and  its  contents  to  all  pers(ms  claiming  what  is 
thereby  conveyed  imder  the  same  grantor  by  subsequent  pur- 
chase or  mortgage,  but  not  to  other  persons." 

Appellee  is  claiming  to  have  purchased  his  land  of  Arnold, 
but  he  is  not  claiming  imder  the  deed  in  which  these  recitals 
appear.  If  Arnold,  the  common  grantor,  when  purchasing  this 
entire  property  had  inserted  in  his  conveyance  recitals  that 
would  work  an  estoppel,  then  it  would  affect  all  who  purchased 
from  him.  An  estoppel  affects  parties  and  privies  but  not 
strangers.  The  original  grantor  owning  in  fee  this  entire 
block,  having  sold  a  part  to  A,  another  to  C  and  another  to 
B,  the  latter  purchasers  would  not  be  affected  by  a  recital  in 
the  deed  to  A  unless  it  amounted  to  a  grant.  All  are  not 
I  privies  when  purchasing  different  tracts  of  land  because  they 
!  happen  to  claim  under  the  same  grantor.  Parties  and  privies 
!  means  the  parties  and  persons  to  the  particular  conveyance. 
The  grantees  of  Barbaro  are  not  privies  to  Mrs.  Boyd's  deed, 
nor  Mrs.  Boj'd's  grantee  s  privies  to  Barbaro's  deed.  They  are 
privies  to  Arnold,  but  only  as  to  the  property  conveyed  by  their 
respective  grants. 

In  Harding  v.  Wilson,  reported  in  2  Bar.  &  Cres.,  96,  Eng- 
lish Common  Law,  the  lease  of  the  premises  described  them 
as  abutting  on  an  ''intended  way  of  thirty  feet  wide,"  it  was 
held  not  to  constitute  a  grant,  but  a  mere  intention  to  open  a 
street  of  that  width.     All  the  judges  so  agreed,  but  said  that 
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the  lessee  was  entitled  to  a  paasway  as  matter  of  necessity,  but 
the  language  used  did  not  control  the  action  of  the  lessor,  so  a 
convenient  way  was  left.  In  Hopkinson  v.  McKnight,  31  New 
Jersey,  422,  the  description  in  the  deed  bounded  the  lot  "a 
certain  length  in  an  eight  foot  alley,  and  a  certain  additional 
length  along  said  alley  and  street,  said  street  being  thirty  foet 
wide,  Jieither  were  open  or  used."  It  was  held  that  this  lan- 
guage did  not  amount  to  a  grant  of  a  way  or  a  covenant  to  that 
effect.  Whether  this  case  has  gone  too  far  in  denying  the  rem- 
edy sought  is  not  necessary  to  be  decided.  '*A  mere  reference 
in  the  deed  to  an  intended  way,  without  an  express  grant,  will 
not  pass  such  way."  (Washburn  on  Easements,  2d  edition, 
page  825). 

The  only  question,  it  seems  to  us,  in  this  case  is,  are  the  ap- 
pellants affected  by  the  constructive  notice,  viz.,  the  recording 
of  the  conveyance?  If  privies  to  the  deed,  it  might  be  argued 
that  they  are  purchasers  with  notice,  but  being  strangers  to 
the  conveyance,  under  which  appellee  claims,  the  recitals  in  the 
deed  do  not  conclude  them,  although  they  have  purchased 
from  the  same  grantor.  As  to  the  dedication  of  this  property 
for  pu])lic  use  there  is  no  proof  of  that  fact  or  of  its  acceptance 
))y  the  city,  nor  does  the  appellant  by  his  petition  place  his 
right  of  recovery  on  that  ground,  but  for  the  reason,  as  he 
maintains  in  his  pleading,  if  not  in  his  brief,  that  the  right  to 
the  easement  passed  by  the  deed  from  Arnold  to  Barbaro, 
through  whom  appellant  claims. 

The  judgment  below  must  be  affirmed. 

Fisk  &  Fisk  for  appelhmt. 

Benton  &  Benton  for  appellees. 


BAMBERGER,  BLOOM    &    CO.  v.  CITY  OF  LOUISVILLE. 

(Filed  October  11,  1884.) 

1.  Taxation— License— Exemption— A  merchant  residing  in  the  city  of 
Louisville,  who  pays  a  license  tax  on  his  merchandise,  is  liable  for  further 
taxation  under  the  act  of  April  8,  1880,  in  aid  of  common  schools,  under  act 
of  March  30,  1880,  in  aid  of  certain  railroads,  but  he  is  not  liable  to  taxation 
for  improvement  of  the  city's  streets  or  for  other  strictly  municipal  purposes- 
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Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  question  presented  in  this  case  arises  from  an  agreedt 
state  of  facts,  and  on  the  hearing  below  the  judgment  was  ad- 
verse to  the  appellants,  and  from  which  they  appeal. 

The  appellants,  Bamberger,  Bloom  &  Co.,  are  wholesale 
merchants  in  the  city  of  Louisville,  doing  a  large  and  extensive 
business  in  the  sale  of  dry  goods,  and  having  paid  a  license,  or 
what  is  denominated  a  license  tax,  as  required  by  the  city, 
they  claim  that  they  are  not  liable  to  pay  any  tax  on  their 
merchandise  other  than  this  license  tax. 

They  claim  this  exemption  by  reason  of  a  legislative  enact- 
ment approved  the  8th  of  April,  1882.  That  act  is  entitled  an 
act  to  amend  the  charter  of  the  city  of  Louisville,  the  object 
of  its  provisions  being  to  determine  the  kind  of  property  to  be 
assessed  and  to  regulate  the  mode  of  its  assessment  for  the 
municipal  wants  of  that  city. 

The  second  section  of  that  act  fixes  the  time  at  which  the 
property  is  to  be  assessed,  and  the  kind  of  property  to  be  listed, 
embracing  all  property  liable  to  taxation  under  the  revenue 
laws  of  the  State,  with  this  proviso:  First.  **That  merchandise 
on  which  a  license  tax  is  charged  and  paid  shall  not  be  liable 
to  be  assessed  under  the  provisions  of  this  act." 

Under  an  act  of  the  legislature  passed  on  the  8th  of  April, 
1880,  the  city  of  Louisville  was  constituted  into  a  school  dis- 
trict, section  1  of  the  act  providing  as  follows:  ** The  city  of 
Louisville  is  hereby  constituted  a  school  district,  which  shall 
be  under  the  management  and  control  of  the  board  of  trustees, 
etc.,  of  the  city  of  Louisville,  and  all  the  property  therein, 
both  real,  personal  and  mixed,  including  money,  choses  in 
action,  except  such  things  as  are  exempt  from  taxation  by  the 
laws  of  the  United  States  and  Kentucky,  shall  be  assessed  and 
taxed  for  school  purposes  in  said  district,  provided  that  such 
assessments  shall  only  be  made  on  personal  estate,  money  and 
November,  1884—3 
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choses  in  action,  so  far  as  the  same  shall  be  in  excess  of  the 
owner's  debts,  etc." 

By  an  act  passed  on  the  30th  of  March,  1880,  with  reference 
to  the  charter  of  certain  railroads  and  the  f?iibscription  made 
thereto  by  the  city,  it  was  enacted  *'that  the  general  council  of 
said  city  shall,  for  the  purpose  of  providing  for  the  payment 
of  the  principal  and  interest  of  the  bond,  issued  by  said  city 
for  the  ))ayment  of  the  Elizabethtown  &  Paducah  Co.,  and  the 
bonds  issued  to  the  Louisville,  New  Albany  A:  St.  Louis  Air 
Line  Railroad  Co.,  continue  to  lev}^  annually,  and  cause  to  be 
collected,a  tax  of  thirty  cents,  etc.,  on  property  subject  to  tax- 
ation under  the  revenue  laws  of  the  State  of  Kentucky,  and 
said  levy  shall  continue  to  be  made  so  long  as  it  may  be  neces- 
sary to  ])ay  the  principal  and  interest  of  said  bonds." 

Neither  the  act  of  April  8th,  1882,  nor  the  repealing  clause 
of  that  enactment  can  be  regarded  as  conflicting  with  these 
special  enactments  or  inconsistent  with  the  right  to  coerce  pay- 
ment in   the  way  of  taxes  for  school  and  railroad   purposes. 
When  adopting  the  act  of   1882  it  was  never  contemplated  by 
the  law  making  power  or  those  in  charge  of  the  city  govern- 
ment that  they  were  affecting  the  special   taxation  for  school 
purposes,  or  relieving  that  portion  of  its  population  known  as 
merchants  from  assuming  their  proportion  of  the   burden  as- 
sessed by  the  corporation  for  the  continuation  of  railways  lead- 
ing to  and  from  the  city.     That  act  was  to  regulate  and  fix  the 
mode  of  assessing  city  property  for  municipal  j)urposes,  and 
had  no  reference  to  the  common  school  system  or  to  taxation 
imi)0sed  by  reason  of  railroad  charters  to  aid  in  the  construc- 
tion of  such  roads.     The  act  of  April  8,  1880,  was  but  creating 
a  common  school  district  out  of  the  city  of  Louisville,  and  in 
such  a  case  it  was  held,  in  Courtney  v.  The  City  of  Louisville*, 
12  Bush,  419,  that  while  proi)erty,   by  reason   of  its  peculiar 
location,  was  not  liable  to  taxation  for  strictly  municipal  pur* 
poses,  the  legislature  might  constitute  the  city  into  a  school 
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district  and  levy  a  tax  on  all  the  property  ^*ithin  its  limits,  re- 
gardless of  the  benefits  to  be  derived  from  the  city  government. 

This  the  legislature  has  done  in  express  language  by  the  act 
of  the  8  of  April,  1880,  and  we  see  no  reason  for  making  this 
special  enactment  fail  by  reason  of  the  act  of  April  8,  1882. 

In  the  case  of  the  City  of  Henderson  v.  Lambert,  reported 
in  8th  Bush,  607,  the  act  of  incorporation  made  certain  realty 
of  Lambert  exempt  from  taxation,  and  while  this  exemption 
existed  the  corporate  boundary  was  made  a  school  district  and 
taxes  levied  for  common  school  purposes  by  the  city  council. 
It  was  held  that  the  tax  being  a  special  common  school  tax 
and  not  a  municipal  assessment  the  property  was  liable  to  tax- 
ation for  school  purposes. 

So  in  this  case,  when  legislating  with  reference  to  taxation 
for  strictly  municipal  purposes,  it  was  not  intended  to  affect 
special  enactments  with  reference  to  the  common  or  public 
schools,  and  to  hold  otherwise  would  not  only  amount  to  a  re- 
peal by  implication  of  this  special  law,  but  relieve  the  appel- 
lant from  a  burden  that  he  should,  as  a  matter  of  right  and 
justice,  contribute  to  discharge. 

The  same  reason  applies  to  the  tax  imposed  in  aid  of  rail- 
roads by  virtue  of  the  charters  under  which  these  roads  are 
constructed.  These  provisions  of  the  railroad  charter  are 
sought  to  be  repealed  by  implication,  when  forming  no  part  of 
the  city  charter  or  necessary  to  the  existence  of  the  city  govern- 
ment. It  is  true  the  city  will  have  to  levy  a  tax  to  pay  its 
subscription  to  these  roads,  but  this  is  not  within  the  range  of 
taxation  required  or  essential  to  the  existence  of  the  corpora- 
tion, and  can  not,  therefore,  be  said  to  be  a  tax  for  a  strictly 
municipal  purpose,  such  as  is  contemplated  by  the  act  of  the 
8th  of  April,  1882. 

This  court,  in  Courtney  v.  The  City,  supra,  said:  *' Taxes  to 
meet  railroad  supscriptions  are  not  levied  under  the  authority 
of  the  charter  of  the  city,  but  under  the  authority  given  in  the 
charters  of  railroad  companies,  and  while  one's  property  may 
he  so  situated  with  reference  to  the  population  of  the  city  as 
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not  tc   be  taxable  for  strictly  municipal  puqwaee,  we  i)erceiYe 

no  reason  why  it  may  not  authorize  proi^erty  within  the  cor*        i 

porate  limits  to  be  taxed  for  railroad  purposes.  ! 

A  special  enactment  applicable  to  a  particular  locality  or 
for  a  special  purpose  may  be  in  conflict  with  a  general  law  and 
still  enforced  in  the  absence  of  its  Repeal,  either  in  express 
terms  or  by  necessary  implication.  (Commonwealth  v.  Wal- 
ler, 14  Bush,  218. )  I 

We  perceive  no  reason  for  exempting  the  appellant  from  the  | 
payment  of  the  school  tax,  and  the  tax  in  aid  of  the  railroads,  j 
and  to  that  extent  the  judgment  must  be  affirmed. 

Having  concurred  with  the  court  below  in. many  of  the  rea- 
sons assigned  for  affirming  this  much  of  the  judgment,  we  are 
not  disposed  to  hold  that  the  appellant  is  liable  to  be  taxed  for 
the  reconstruction  of  the  streets  and  ways  of  the  city. 

The  liability  for  the  school  and  railroad  tax  is  based  prin- 
cipally on  the  idea  that  the  act  of  April,  1882,  regulating  as- 
sessments of  property  within  the  city  for  muncipal  purposes 
did  not  take  from  the  council  the  power  to  cause  aesessmentB 
to  be  made  under  special  enactments  for  purposes  not  strictly 
municipal.  When  brought  to  consider  the  enactment  in  re- 
gard to  the  reconstruction  of  the  streets  and  ways  of  the  city 
the  purpose  is  purely  municipal,  and  the  act  of  April  8,  1882, 
must  exempt  merchandise  from  this  character  of  taxation  un- 
less the  mandatory  clause  of  the  enactment  controls  the  effect 
to  be  given  that  act.  *'The  general  council  shall  annually 
assess  the  property  subject  to  taxation  under  the  revenue  laws 
of  the  State,  not  exceeding  thirty  cents. "  This  is  for  there- 
construction  of  streets  and  public  ways. 

It  must  be  conceded  that  this  is  but  an  amendment  to  the 
charter  of  the  city  conferring  upon  the  council  the  power  to 
impose  a  tax  for  a  purely  municipal  use.  It  is  discretionary 
whether  they  will  impose  such  a  tax  or  not,  although  the  lan- 
guage is  imperative.  The  tax  may  not  be  required  or  the  coun- 
cil may  decline  to  make  the  improvements,  but  if  mandatory 
in  its  provisions  it  is  not  more  so  than  any  other  power  con- 
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ierred  on  the  city  legislature  for  raising  revenue  to  pay  the  ex- 
penses of  the  city  government. 

Besides,  with  this  amendment  to  the  charter,  the  act  of  April 
8,  1882,  susbequently  enacted,  provides  **that  merchandise  on 
irhich  a  license  tax  is  charged  and  paid  shall  not  be  liable  to 
1)8  assessed  under  the  provisions  of  this  act — that  is,  the  license 
irhen  paid  on  merchandise  is  deemed  by  the  legislature  as  its 
fair  proporticm  of  the  burden  necessary  to  be  raised  for  mu- 
nicipal purposes.  The  legislature  in  that  act  is  providing  not 
only  the  mode  of  assessment,  but  the  kind  of  property  to  be 
Assessed,  and  with  this  provision  in  regard  to  the  reconstruc- 
tion of  streets  and  public  ways  before  it,  and  then  a  part  of  the 
law  of  the  municipal  government,  it  provides  by  the  act  of 
1882  that  no  assessment  of  merchandise  shall  be  made,  in 
«flfect  saying  that  it  shall  not  be  taxed  if  the  owner  has  paid 
the  license  tax.  If  this  construction  is  not  given  the  provisioij 
in  question  it  necessarily  follows  that  there  is  no  exemption, 
And  that  all  the  taxes  imposed  for  a  municipal  purpose  must 
be  paid  by  merchandise  in  addition  to  the  license.  In  this 
regard  we  think  the  court  below  erred. 

The  judgment  is,  therefore,  reversed  to  the  extent  that  it 
imposes  this  burden  on  the  merchandise  of  the  city  when  the 
regular  license  tax  has  been  paid.    Cause  remanded  for  proceed- 
ings consistent  w^ith  this  opinion. 
Brown  &  Davie  and  A.  F.  Humphrey  for  appellants. 
H.  H.  Blain  for  appellee. 


BUFORD  V.  L.  &.  N.  R.  R.  CO. 
(Filed  October  21,  1884.) 

1.  Diiress^ConflrmatioD— A  was  injured  in  a  railroad  accident,  and  agreed^ 
to  aooept  $100  and  a  pass  to  his  home  in  another  State,  and  release  the  road 
from  all  liability  to  him ;  be  was  then  under  the  influence  of  opiates  and 
partially  insensible.  But  after  he  had  recovered  and  was  in  full  possession 
of  his  facalties  he  applied  for  and  accepted  the  money  and  pass,  but  subse- 
quently brought  this  action  against  the  road  for  damages.     The  road  claims 
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that  if  he  was  non  compos  when  be  made  the  agreement,  bis  subsequent  act 
in  accepting  the  ticket  and  money  was  a  satisfaction  ;  he  objects  that  he  was 
then  under  duress  arising  from  his  pecuniary  distress  and  absence  from 
home.  The  lower  court  held  that  pecuniary  distress  does  not  constitute 
duress.    That  ruling  is  reversed.    - 

2.  Peremptory  instructions— It  is  improper  to  instruct  the  jury  peremp- 
torily where  there  is  any  evidence,  even  the  slightest,  to  establish  the  matter 
in  issue,  although  the  trial  judge  should  be  of  the  opinion  that  he  ought  to 
set  aside  a  contrary  verdict. 

(For  opinion  of  lower  court  in  this  case  see  5  Ky.  Law  Rep.,  503  and  595.  \ 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

This  is  an  action  by  appellant  against  appellee,  claiming 
damages  for  personal  injury  alleged  to  have  been  caused  by  the 
gross  negligence  of  appellee  while  appellant  was  a  passenger  on 
one  of  its  trains.  Appellee  denied  negligence,  alleged  contrib- 
utory negligence,  pleaded  a  compromise  and  ratification  of  the 
compromise. 

On  the  trial  the  court  below,  after  the  evidence  on  each  side 
had  been  heard,  instructed  the  jury  to  find  for  appellee.  The 
only  question  we  need  consider  is  whether  there  was  error  in 
granting  this  instruction. 

The  rule  in  this  State  as  to  peremptory  instructions,  after 
issue  formed  and  evidence  heard,  is  that  when  there  is  evidence 
tending  to  establish  a  matter  in  issue  the  court  should  not 
grant  such  an  instruction,  although  the  presiding  judge  should 
be  of  the  opinion  that  if  the  jury  should  find  adversely  to  the 
request  for  such  instruction  he  would  be  compelled  to  sustain 
a  motion  for  a  new  trial.  This  is  expressly  adjudged  in  Thomp- 
son v.  Thompson,  17  B.  M.,  22,  has  been  followed  ever  since  in 
numerous  cases,  and  we  are  not  disposed,  after  so  long  follow- 
ing it,  to  disturb  it. 

To  api)ly  this  rule  to  the  facts  which  the  evidence  in  this 
case  tends  to  establish:  The  injury  to  appellant  occurred  be- 
cause of  an  insufficient  number  of  brakes  on  the  train, and  from 
a  defect  in  the  road  bed  at  the  point  where  the  accident  oc- 
curred. The  day  following  the  injury,  which  ultimately  re- 
sulted in  the  necessity  of  amputating  a  leg,  appellant,  while 
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under  the  influence  of  opiates  to  such  an  extent  that  he  was 
not  conscious  of  what  he  was  doing,  signed  a  contract  by  which 
he  agreed  to  release  appellee  of  any  liability  in  consideration 
of  the  payment  of  appellant's  board  bill,  medical  attendance, 
$100  in  money,  and  transportation  to  his  home  in  Denver, 
Colorado.  The  $100  agreed  to  be  ijaid  was  dej^osited  with  the 
agent  of  appellee  at  its  nearest  station,  and  when  appellant 
had  fully  recovered  his  mental  faculties  he  applied  to  the 
agent  for  transportation  to  Louisville,  Ky.,  which  place  was 
en  route  to  his  home,  but  the  agent  refused  to  give  the  trans- 
portation unless  appellant  would  receive  the  $100  under  the 
contract.  Appellant  alleges  and  testifies  th(it  he  was,  by  rea- 
son of  the  wrong  of  appellee,  among  strangers,  moneyless  and 
homeless,  and,  therefore,  was  compelled  to  accept  the  money 
in  order  to  get  transportation.  Appellant  also  testifies  that 
he  had  never  seen,  nor  did  he  understand  the  terms  of  the 
alleged  agreement  at  or  befor»^  the  time  he  received  the  $100 
and  the  pass  to  Louisville. 

We  must  assume  then,  for  the  purpose  only  of  determining 
the  correctness  of  the  ruling  of  the  lower  court  in  granting  the 
peremptory  instruction  to  find  for  api)ellee,  that  appellant,  by 
reason  of  the  gross  negligence  of  appellee,  was  injured,  and 
thereby  compelled  to  accept  the  money  under  a  contract  that 
he  was  fraudulently  induced  to  enter  into  and  the  terms  of 
which  he  did  not  understand  at  the  time  he  accepted  the  money 
and  the  transportation  to  Louisville. 

The  court  below  assumed  that,  conceding  that  the  contract 
of  compromise  was  o})tained  by  fraud  on  the  part  of  ap])ellee 
and  the  necessitous  condition  of  appellant  was  the  result  of  the 
gross  negligence  of  appellee,  the  evidence  showed  a  confirma- 
tion. The  necessary  ingredients  of  a  confirmation  of  a  con- 
tract obtained  by  fraud  are  thus  stated  by  Kerr  on  Fraud,  269: 
"In  order  that  an  act  may  have  any  effect  or  validity  as  a 
confirmation  it  must  clearly  appear  that  the  party  confirming 
was  fully  apprised  of  his  right  to  impeach  the  transaction,  and 
acted  freely,  deliberately,  and  advisedly,  with  the  intention  of 
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confirming  a  transaction  which  he  knew,  or  might,  or  ought, 
with  reasonable  or  proper  diligence,  to  have  known  to  be  im- 
peachable. If  his  right  to  impeach  the  transaction  be  con- 
cealed from  him,  or  a  free  disclosure  be  not  made  to  him  of 
every  circumstance  which  is  material  for  him  to  know,  or  if 
the  act  takes  place  under  pressure  or  constraint,  or  by  the  ex- 
ercise of  undue  influence,  or  under  the  delusive  opinion  that 
the  original  transaction  is  binding  on  him,  or  if  it  be  merely  a 
continuation  of  the  original  transaction,  the  confirmation 
operates  as  nothing." 

There  was  evidence  tending  to  show  that  appellant  did  not 
understand  the  terms  of  the  contract  of  compromise  at  the 
time  it  was  entered  into;  that  he  had  never  seen  it  and  was  not 
fully  and  correctly  informed  of  its  contents  at  the  time  of  the 
alleged  act  of  confirmation.  The  decided  preponderance  of  the 
evidence  is  to  the  effect  that  appellant  did  understand  its 
terms,  and  that  he  freely,  voluntarily,  and  with  the  intention 
to  confirm  the  original  contract  accepted  the  pass  and  the 
money,  but  it  was  not  for  the  court  to  weigh  the  evidence  upon 
these  matters,  as  was  done  by  giving  the  peremptory  instruc- 
tion. 

It  is  insisted  that  nothing  short  of  duress  at  common  law 
will  vitiate  or  annul  a  contract,  and  upon  this  idea  the  court 
below  held  that  pecuniary  distress  was  not  duress.  But  it  is 
not  necessary  that  there  should  be  technical  duress  to  avoid  a 
contract. 

**  Whenever  one  person  is  in  the  power  of  another,  so  that  a 
free  exercise  of  his  judgment  and  will  would  be  impossiVjle,  or 
even  diflScult,  and  whenever  a  person  is  in  pecuniary  necessity 
and  distress,  so  that  he  would  be  likely  to  make  any  undue 
sacrifice,  and  advantage  is  taken  of  such  condition  to  obtain 
from  him  a  conveyance  or  contract  which  is  unfair,  made  upon 
an  inadequate  consideration,  and  the  like,  even  though  there 
be  no  actual  duress  or  threats,  equity  may  relieve  defensively 
or  affirmatively."     (Pomeroy  on  Equity,  section  948. ) 

This  rule  is  the  more  appropriate  when  the  pecuniary  neces- 
sity is  the  result  of  the  person  relying  upon  and  seeking  an  en- 
forcement of  the  contract. 
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But  it  is  said  that  is  an  equitable  doctrine  not  applicable  in 
a  common  law  action  like  this.  Independent  of  other  author- 
ity, we  are  of  the  opinion  that  the  Civil  Code  which  authorizes 
equitable  defenses  in  common  law  actions  necessarily  carries 
with  it  the  rules  of  equity  applicable  to  the  disposition  of  such 
issues. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  re- 
manded for  further  proceedings. 

Emmet  Field  and  J.  T.  O'Neal  for  appellant. 

Wm.  Lindsay,  H.  W.  3ruce  and  Helm  Bruce  for  appellee. 


ENGLISH  V.  THOMASSON. 
(Filed  October  16,  1884.) 

1.  Warranty— Defect  of  title — Rescission — ^A  sold  land  to  B,  representing 
that  he  had  a  good  title,  which  he  at  the  time  believed,  and  made  a  deed  with 
general  warranty.  He  afterwards  sued  on  the  notes  for  the  purchase  price, 
and  B  set  up  a  defect  in  the  title  and  asked  a  rescission.  Held— Rescission 
refused.  In  the  absence  of  fraud,  nonresidence  or  Insolvency  of  vendor,  ven- 
dee (to  whom  a  deed  has  been  made)  must  look  to  the  warranty  for  any  de- 
fect in  the  title.  Innocent  misrepresentation  of  title  is  no  ground  for 
rescission. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

On  April  6,  1874,  the  appellee,  Thomasson,  sold  to  the  ai>- 
pellant,  English,  a  lot  of  land  in  the  city  of  Louisville  for  $700, 
payable  in  four  equal  payment*  and  in  one,  two,  three  and  four 
years  from  the  date  of  the  sale. 

The  deed,  which  was  then  made  and  accepted  by  English,  re- 
tained a  lien  for  the  payment  of  the  purchase  money,  and  also 
contained  a  covenant  of  general  warranty  as  to  the  title. 

The  vendee  has  been  in  the  undisturbed  possession  of  the  lot 
since  his  purchase,  and,  having  failed  to  pay  for  it,  Thomasson 
brought  this  action  against  him,  seeking  to  recover  a  personal 
judgment,  and  to  enforce  the  lien. 

The  defense  is  that  the  appellee  at  the  time  of  the  purchase 
fraudulently  and  falsely  represented  to  the  appellant   that  he 
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had  a  perfect  title  to  the  land,  when  in  fact  it  was  defective  as 
to  a  part  of  the  lot;  that  a  considerable  portion  of  it  is  and  was 
at  the  time  of  appellant's  purchase  a  part  of  one  of  the  streets 
of  the  city  of  Louisville,  and  did  not  belong  to  the  appellee. 

The  relief  asked  by  the  defendant  is  a  judgment  for  the  value 
of  his  imx^rovements,  which  he  pleads  as  a  counterclaim,  and 
a  rescission  of  the  contract  of  purchase. 

The  testimony  shows  clearly  that  when  the  sale  was  made 
the  appellee  did  represent  to  the  appellant  that  he  had  a  good 
title  to  the  land,  but  it  also  clearly  appears  from  it  that  he 
did  so  innocently,  and  believing  that  the  statement  was  true. 

The  question  presented,  therefore,  is  whether  a  representa- 
tion as  to  the  title  made  by  the  vendor  to  the  vendee  at  the 
time  of  the  sale,  which  the  former  believes  to  be  true,  but 
which  is  in  fact  untrue,  will  authorize  the  rescission  of  the 
contract,  if  it  has  been  executed  by  the  acceptance  by  the  ven- 
dee of  a  recorded  conve3'ance  containing  a  covenant  of  general 
warranty  as  to  the  title,  and  where  there  has  been  no  eviction 
and  no  ground  for  equitable  interference,  such  as  insolvency  or 
nonresidence  of  the  grantor,  exists? 

We  think  not,  and  our  conclusion  renders  it  unnecessary  to 
consider  any  other  question  in  the  CAse.  We  do  not  mean  to 
give  any  opinion  by  what  is  above  stated  or  to  intimate  whether 
the  title  of  Thomasson  was  or  was  not  in  fact  defective;  but 
admitting  for  argument  sake  that  it  was,  yet  the  defendant  is 
not  entitled  to  the  relief  asked  by  him  upon  the  mere  ground 
that  this  was  so,  and  that  the  appellee  represented  differently. 

It  is  insisted  by  the  counsel  for  the  appellant  that  this  is  an 
unsettled  question  in  this  State;  and  that  the  general  rule  else- 
where is  that  the  falsity  of  the  representation  is  sufficient, 
altliough  innocently  made. 

A  careful  review,  however,  of  the  authorities  has  satisfied  ua 
that  in  this  State  the  question  is  not  an  open  or  doubtful  one. 

It  has  been  repeatedly  held  by  this  court  that  in  the  absence 
of  fraud  or  insolvency,  or  nonresidence  of  the  vendor,  that  a 

Digitized  by  CjOOQ IC 


ENGLISH  V.  THOMASSON.  269 

vendee  in  the  peaceable  poseession  of  the  granted  premises,  by 
virtue  of  a  conveyance  containing  a  covenant  of  general  war- 
ranty, is  not  entitled  to  a  rescission  of  the  contract  when  sued 
for  the  purchase  money,  although  the  vendor  may,  at  the  time 
of  the  sale,  have  represented  his  title  as  perfect  when  in  fact  it 
was  not;  and  that  in  such  a  cape  the  vendee  must  pay  the 
money,  and  rely  upon  the  covenant  of  warranty  in  case  of  an 
eviction.  (Miller  v.  Long,  S  A.  K.  Marshall,  1178;  Gale  v.* 
Commonwealth,  3  J.  J.  Marshall,  538;  Campbell  v.  Whitting- 
ham,  5  J.  J.  Marshall,  90;  Simpson,  &c.  v.  Hawkins,  &c.,  1 
Dana,  808;  Taylor  v.  Lyon,  2  Dana,  27(3;  Duvall  v.  Parker,  2 
Duvall,  182;  Trumbo  v.  Lockridge,  4  Bush,  415;  Upshaw,  &c. 
V.  Debow,  7  Bush,  442. ) 

In  the  case  of  Simpson,  &c.  V.  Hawkins,  <&c.,  supra,  the 
court  said:  ** Indeed  where  contracts  are  executed  by  convey- 
anceja  we  are  of  opinion  that  there  can  be  no  rescission  of  a 
contract  in  any  case  unless  it  has  Ijeen  tainted  by  actual  fraud. 
If  the  warranty  of  title  has  been  broken  so  as  to  entitle  the 
vendee  to  damages,  or  if  the  vendee  be  entiltnd  to  damage* 
upon  a  covenant  of  seizing,  he  may  apply  to  the  chancellor^ 
where  the  vendor  is  insolvent,  to  set-off  those  damages  against 
the  unpaid  portion  of  the  purchase  money.  The  ground  upon 
which  the  chancellor  interferes  in  such  cases  is  the  prevention 
of  the  irreparaljle  mischief  which  might  result  from  the  insol- 
vency. He  ought  not  to  act  upon  the  principle  of  rescinding 
the  contract.  On  the  contrary  he  should  affirm  the  contract 
and  secure  to  the  party  such  damages  as  he  mi^ht  be  entitled 
to  for  a  partial  or  total  violation  thereof  by  the  obligor.  If  a 
deed  of  conveyance  be  excuted  for  any  quantity  of  land,  and 
the  vendee  is  put  into  possession  thereafter,  in  case  he  loses 
half  or  three-fourths  of  the  land,  the  law  only  authorizes  a  re- 
covery upon  the  warranty  of  damages  commensurate  with  the 
loss.  The  chancellor  must  follow  the  law  and  not  lay  hold  of 
such  a  partial  loss,  and  require  the  vendor  to  take  back  the 
portion  of  the  land  saved,  and  return  the  purchase  money  for 
that  under  the  idea  of  rescinding  contracts." 
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The  case  of  Buford's  Adm'r  v.  Guthrie,  &c.,  when  properly 
considered, is  to  the  same  effect.  In  its  opinion  the  court  said: 
**  Where  contracts  have  been  fully  executed  there  can  be  no  re- 
scission unless  there  has  been  actual  fraud ;  and  an  innocent 
misrepresentation  as  to  the  state  of  the  title  is  not  such  fraud 
as  will  warrant  a  rescission." 

Citation  from  other  decisions  of  this  court  are  needless  be- 
cause, aside  from  the  dicta  found  in  some  of  them,  they  all 
point  the  same  way. 

It  is  true  that  Justice  Story  says:  ''Whether  the  party  thus 
misrepresenting  a  material  fact  knew  it  to  be  false,  or  made 
the  assertion  without  knowing  whether  it  were  true  or  false, 
is  wholly  immaterial ;  for  the  affirmation  of  what  one  does  not 
know  or  believe  to  be  true  is  equally  in  morals  and  law  as  un- 
justifiable as  the  affirmation  of  what  is  known  to  be  false. 
And  even  if  the  party  innocently  misrepresents  a  material  fact 
by  mistake  it  is  equally  conclusive,  for  it  operates  as  a  sur- 
prise and  imposition  upon  the  other  party."  (1  Story's  Eq. 
Juris.,  section  198.) 

The  distinguished  author  doubtless  did  not  intend  to,  nor 
does  his  statement  in  our  opinion,  apply  to  a  case  of  innocent 
misrepresentation  by  a  party  as  to  the  state  of  his  title,  where 
the  vendor  is  not  insolvent  or  a  nonresident  and  the  vendee  is 
in  quiet  possession  and  has  chosen  to  provide  for  his  protection 
by  a  warranty  of  the  title;  and  in  the  light  of  the  nuraeroufl 
decisions  cited  we  could  not  so  hold  even  if  supported  by  such 
eminent  authority. 

In  this  case  it  is  not  shown,  even  inferentially  by  the  testi- 
mony, that  the  appellee  believed  his  title  was  defective.  He 
had  paid  for  the  land  and  held  it  under  a  deed  from  one  Hen- 
derson; and  if  he  believed  that  his  representation  as  to  the 
title  was  true,  then  there  was  no  actual  fraud  as  the  malua 
animus,  essential  to  it,  did  not  exist. 

A  mere  mistake  or  error  of  opinion  as  to  the  validity  of  his 
title  would  not  constitute  fraud.  The  warranty,  which  the  ajv 
pellant  chose  to  accept,  was  designed  to  protect  him  against 
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8iich  a  representation  and  is  effective  for  that  purpose;  and  he 
must  await  an  eviction,  if  it  should  ever  occur,  and  then  look 
to  his  remedy  at  law  upon  the  covenant  in  his  deed. 

The  appellant  has  now  been  in  quiet  possession  of  the  prop- 
erty  f or  years  under  an  executed  deed  containing  a  covenant 
of  warranty  as  to  the  title.  The  appellee  is  neither  a  non- 
resident nor  insolvent;  the  appellant  is  not  even  threatened 
with  a  disturbance  of  his  possession;  no  fraud  was  connected 
with  the  sale  to  him;  and  no  covenant  of  the  contract  has 
been  broken. 

Under  such  circumstances  it  would  open  too  wide  a  door, 
and  be  dangerous  in  principle,  if  this  court  should  undertake 
to  pass  upon  any  outstanding  claims  or  titles,  which  the  claim- 
ants are  not  even  asserting,  and  grant  to  the  vendee,  who  is 
now  in  repose  and  even  ultimately  secure  perhaps  in  his  pur- 
chase, a  rescission  of  the  contract. 

Judgment  affirmed. 

Temple  Bodley  and  J.  T.  O'Neal  for  appellant. 

Mix  &  Rogers  for  appellee. 


NORTHWESTERN    MUTUAL    LIFE    INSURANCE    CO.  v. 
•     FORT'S  ADM'R. 

(Filed  October  14,  1884.) 

1.  Id  sura  nee — Forfeiture  clause— A  poUcy  contained  a  provision  that  if  the 
insured  failed  to  pay  the  interest  in  cash  on  his  premium  notes  the  policy 
should  be  forfeitable,  Held — The  forfeiture  was  not  valid  or  enforceable. 

9,  Application  of  paymenta— The  policy  agreeing  that  the  insured  should  be 
entitled  to  a  share  of  the  company's  profits,  Held — The  company  should  have 
itself  applied  his  share  to  pay  the  interest,  though  the  policy  also  provided 
that  such  share  should  go  to  pay  the  principal  of  the  notes. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

On  the  17th  of  January,  1868,  in  consideration  of  the  annual 
premium  in  advance,  consisting  of  an  annual  premium  note  of 
$194,  the  interest  on  which  was  to  be  paid  annually  in  cash  at 
the  date  of  the  maturity  of  the  annual  premium,  and  of  the 
quarterly  cash  premium  of  $72. 10  to  be  paid  at  or  before  the 
17th  of  January,  April,  July  and  October  in  every  year  during 
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the  first  ten  years  of  the  continuance  of  the  policy  then  issued, 
the  Northwestern  Mutual  Life  Insurance  Co.  insured  the  life 
of  Sugg  Fort,  for  the  use  and  benefit  of  Virginia  C.  Fort,  his 
Avife,  in  the  amount  of  $10,000  for  the  term  of  his  natural  life. 

The  annual  premium  notes  were  executed  according  to  the 
contract  in  January  of  the  years  1868,  1869,  1870  and  1871, 
and  the  interest  on  each  of  them,  except  the  last  mentioned, 
was  paid  up  to  the  date  of  the  maturity  of  the  third  annual 
premium,  and  the  quarterly  cash  premiums  were  also  paid  up 
to  April  17,  1871.  But  no  other  notes  were  given,  nor  interest 
or  ca^h  premiums  paid  thereafter. 

Sugg  Fort  died  in  1882,  and  this  action  was  instituted  in 
February,  1888,  by  the  administrator  of  Virginia  C.  Fort,  who 
died  after  her  husband,  to  recover  the  sum  of  $3,500,  being 
three  and  one-half  tenths  of  the  amount  of  the  policy.  And 
in  an  amended  petition  judgment  was  also  asked  for  a  due  pro- 
portion of  the  surplus  dividends  accruing  after  the  assured 
ceased  to  keep  up  the  policy. 

The  chancellor  rendered  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $8,000,  and  interest  thereon  from  the  time  the 
action  was  commenced,  subject  to  a  credit  of  $598.60,  and  in- 
terest thereon  at  the  rate  of  seven  per  cent,  per  annum  from 
January  17,  1871,  to  the  date  of  the  judgment,  being  the 
amount  of  the  four  premium  notes  left  after  deducting  $77.40, 
the  proportion  of  the  ** surplus"  on  the  business  of  the  com- 
pany for  the  years  1868,  1869  and  1870,  to  w^hich  the  assured 
was  adjiulged  to  be  entitled  according  to  the  terms  of  the  policy. 

From  that  judgment  the  defendant  has  appealed,  and  the 
plaintiff  prosecutes  a  cross  appeal,  the  former  contending  the 
court  erred  in  rendering  judgment  for  any  amount,  and  the 
latter  that  the  judgment  should  have  been  for  $8,500;  that  he 
should  have  been  charged  with  only  three  of  the  premium 
notes;  and  that  the  defendant  should  have  been  charged  with 
a  due  proportion  of  the  surplus  on  the  business  of  each  year 
since  January,  1871. 
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The  following  are  the  provisions  contained  in  the  policy  that 
have  a  bearing  on  the  questions  presented: 

''The  said  company  doth  hereby  promise  and  agree  to  pay 
said  sum  assured  *  *  in  sixty  days  after  due  notice  and  proof 
of  the  death  of  the  said  person  whose  life  is  hereby  assured,  the 
balance  of  the  year's  premium  and  all  notes  given  for  pre- 
miums, if  any,  being  first  deducted  therefrom. 

*'At  each  distribution  of  the  surplus  after  three  years  from 
the  date  hereof,  a  due  proportion  of  such  surplus  on  each  and 
every  year's  business  during  the  continuance  of  this  policy 
will  be  returned  to  the  said  assured. 

"And  the  said  company  further  promises  and  agrees  that  if 
default  shall  be  made  in  the  payment  of  any  premium,  it  will 
pay,  as  above  agreed,  as  many  tenth  parts  of  the  original  sum 
assured  as  there  shall  have  l)een  complete  annual  premiums 
paid  at  the  time  of  such  default.  But  in  order  to  secure  such 
proportion  of  the  policy  all  premium  notes  must  be  taken  up, 
or  the  interest  thereon  be  paid  annually  in  cash  on  the  date  of 
the  annual  maturity  of  the  premium  until  the  notes  are  can- 
celed by  returns  of  the  surplus,  (U*  the  whole  policy  will  be  for- 
feited. 

'*This  policy  is  issued  and  accepted  by  th^  parties  in  interest 
on  the  following  express  ccmditions :  *     * 

'*8d.  If  the  said  premiums,  or  the  interest  upon  any  note 
given  for  premiums,  shall  not  be  paid  on  or  ])efore  the  days 
above  mentioned  for  the  payment  thereof.  *  *  then,  and  in 
every  such  case,  the  company  shall  not  be  liable  for  the  pay- 
ment of  the  whole  sum  assured,  but  only  for  such  part  thereof 
as  is  expressly  stipulated  above,  and  the  remainder  shall  cease 
and  determine. 

**4th.  In  every  case  where  this  policy  shall  cease  or  become 
null  and  void,  all  payments  thereon  shall  be  forfeited  to  the 
company.     *     * 

'*7th.  This  policy  shall  not  take  effect  and  l)ecome  binding 
on  the  company  until  the  premium  shall  be  actually  paid,  dur- 
ing the  lifetime  of  the  person  whose  life  is  assured,  to  the  com- 
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pany,  or  to  some  person  jiuthorized  to  receive  it,  who  shall 
countersign  the  policy  on  receipt  of  the  premium." 

The  defendant  filed  with  its  answer  as  an  exhibit  the  four 
premium  notes,  which  were  retained  by  it  from  the  dates  they 
were  respectively  given.  The  first  one  of  them,  the  others 
differing  from  it  only  as  to  date,  is  as  follows: 

*' Milwaukee,  January  27,  1868. 
'*For  value  received,  I  promise  to  pay  the  Northwestern 
Mutual  Life  Insurance  Co.  $194,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum,  which  interest  shall  be  paid  an- 
nually, or  the  policy  be  forfeited ;  this  note  being  given  for 
part  of  the  premium  on  policy  No.  30,880  is  to  remain  a  lien 
upon  said  policy  until  it  becomes  due  by  limitation,  or  by  the 
death  of  Sugg  Fort,  when  the  note  shall  be  deducted  from  said 
policy  unless  sooner  paid,  the  dividends  on  the  policy  are  to  l)e 
applied  to  the  payment  of  the  notes.  ' 

"V.  C.  FORT,  by  Sugg  Fort." 

Neither  in  the  policy,  nor  in  the  premium  notes,  is  it  stip- 
ulated that  they  are  to  be  paid  at  any  fixed  time,  or  at  all 
events  before  the  death  of  the  person  whose  life  is  assured.  On 
the  contrary,  it  is  provided  that  whatever  amount  of  the  notes 
may  be  due  after  his  death  is  to  be  deducted  from  the  sum  as- 
sured, the  only  provision  for  the  payment  of  them  or  any  part 
of  them  during  his  life  being  contained  in  the  notes,  where  it 
is  agreed  that  the  dividends  on  the  policy  are  to  be  so  applied, 
which  it  is  manifest  are  insufficient  to  liquidate  them  during 
an  ordinary  lifetime.  It  is,  therefore,  clear  that  the  failure  to 
pay  off  the  notes  during  his  life  was  not  intended  to  work  a 
forfeiture  of  the  policy. 

Nor  is  the  failure  to  pay  any  cash  premium  made  a  cause  of 
forfeiture,  it  being  expressly  provided  otherwise.  The  only 
ground  upon  which  it  can  be  contended  that  the  contract  in 
terms  or  by  implication  provides  for  a  forfeiture  of  the  whole 
policy  is  the  failure  to  pay  annually  the  interest  on  the  pre- 
mium notes.  And  whether  such  failure  has  worked  a  forfeit- 
ure in  this  case  is  the  principal  question. 
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The  law  does  not  favor  forfeitures,  and  in  order  to  justify 
the  court  in  enforcing  it  in  this  case  it  should  be  clearly  and 
unambiguously  so  expressed  in  the  contract,  and  the  payment 
of  the  interest  annually  should  be  of  the  substance  of  the  con- 
tract, and  not  then  if  the  company  has  waived  the  forfeiture. 
We  are  not  prepared  to  say  that  by  the  terms  of  this  con- 
tract, construed  and  enforced  according  to  the  principles  ap- 
plicable to  contracts  generally,  a  forfeiture  has  occurred. 

The  company  in  one  clause  of  the  policy  binds  itself  to  re- 
turn to  the  assured  at  each  distribution  of  the  **surplu8"  after 
three  years  from  its  date  a  due  pro}>ortion  of  such  surplus  on 
each  and  every  year's  business  during  the  continuance  of  the 
policy.     No  condition  is  annexed  to  this  undertaking,  and  we 
do  not,  therefore,  see  how  it  is  possible  to  avoid  the  conclusion 
that  the  right  of  the  assured  to  such  surplus  became  vested 
immediately  after  the  i)ayment  of  the  three  annual  cash  pre- 
miums, and  the  execution  of  the  three  first  premium  notes, 
which  was  done  before  any  default  in  the  i)ayment  of  the  in- 
terest occurred,  or  a  cause  of  forfeiture  on  any  account  existed. 
It  is  also  in  another  clause  agreed  in  case  of  default  in  the 
payment  of  any  j)remium  the  company  will  pay  as  many  tenth 
parts  of  the  original  sum  as  there  shall  have  been  complete 
annual  premiums  paid  at  the  time  of  such  default.     It  is  true 
it  is  in  the  same  clause  j)rovided  that  in  order  to  secure  such 
proportion  all  premium    notes  must  be    taken  up,  or  the  in- 
terest thereon  paid  annually  in  cash,  on  the  date  of  the  ma- 
turity of  the  premium  until  the  not-es  are  canceled  by  return 
of  the  surplus,  or  the  whole  policy  will  be  forfeited.     But  it  is 
difficult  to  reconcile  the  forfeiting  part  of  this  clause  with  a 
subsequent  one  in  which  it  is  stipulated  that  in  case  of  default 
in  the  payment  of  a  premium  or  interest  iiix)n  any  notes  **the 
company  shall  not  be  liable  for  the  payment  of  the  whole  sum 
assured,  but  only  for  such  part  thereof  as  is  expressly  stipu- 
lated above,  and  the  remainder  shall  cease  and  determine." 
And  it  is  still  more  difficult  to  reconcile  it  with  the  preceding 
clause  in  which  the  return  of  the  surpliv^  to  the  assured  is  pro- 
vided for. 

November,  1884—4 
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If  the  rule  to  construe  the  language  of  a  contract  most 
strongly  against  the  party  employing  it  be  applied  in  this  case, 
it  would  not  be  unreasonable  to  conclude  that  it  was  not  the 
intention  to  forfeit  the  entire  policy  after  there  had  been  three 
complete  annual  cash  premiums  paid,  and  three  premium 
notes  executed  and  interest  paid  thereon. 

But  waiving  that  question  we  are  clearly  of  the  opinion  that 
the  stipulation  for  the  cash  payment  of  the  annual  interest  on 
the  notes  on  the  date  of  the  annual  maturity  of  the  premium 
should  not  be  held  as  of  the  substance  of  the  contract. 

The  right  of  the  assured  to  a  due  proportion  of  the  surplus 
dividend  shaving,  after  three  years  from  the  date  of  the  policy, 
become  vested,  as  in  our  opinion  was  the  case,  there  was  in  the 
possession  of  the  company  belonging  to  her  an  amount  more 
than  sufficient  to  pay  the  annual  interest  on  the  notes  executed 
by  her.  This  fund  she  was  entitled  to  have  returned  to  her, 
or  applied  to  the  payment  of  the  interest  accruing  on  the  notes. 
It  is  true  there  is  a  stipulation  contained  in  each  note  that 
**the  dividends  on  the  policy  are  to  V)e  applied  to  the  payment 
of  the  notes."  But  it  would  not  be  inconsistent  with  that 
stipulation,  nor  with  the  right  accorded  to  obligors  of  notes 
generally,  for  the  assured  to  have  the  election  to  apply  the  sur- 
plus dividends  belonging  to  her  to  the  payment  first  of  the  in- 
terest. Nor  would  the  company  hiave  a  right  to  complain  or 
be  injured  by  such  an  application  of  the  dividends;  for  by  this 
process  interest  at  the  unusual  and  excessive  rate  of  seven  per 
cent,  would  be  annually  compounded,  while  the  interest  bear- 
ing principal  of  the  note  would  remain  intact. 

But  whatever  may  have  been  the  rights  of  the  assured  in  re- 
spect to  the  application  of  the  suri)lu8  dividends  belonging  to 
her,  the  company  has  neither  returned  to  her  any  part  of  them, 
nor  credited  the  notes  thereby.  Having  then  appropriated  and 
used  for  its  own  benefit  the  fund,  which  was  more  than  suffi- 
cient to  pay  the  interest  on  the  notes,  the  company  should-not 
})e  now  permitted  to  claim  a  forfeiture  upon  the  ground  of  the 
nonpayment  ])y  the  assured  of  that  interest. 
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Ttf oreover,  by  the  terms  of  the  contract  the  annual  payment 
of  the  interest  as  well  as  the  ultimate  payment  of  the  notes 
was  secured ;  for  the  lien  retained  on  the  policy  comprehended 
the  interest  as  well  as  the  principal,  and  the  company  was 
fully  indemnified  against  the  loss  of  either. 

There  are,  therefore,  two  reasons  why  the  forfeiture  of  the 
entire  policy  should  not  be  enforced.  In  the  first  place,  hav- 
ing funds  of  the  insured  in  its  possession  more  than  sufficient 
to  pay  the  annual  interest,  which  it  has  not  accounted  for 
-otherwise,  the  company  should  be  held  to  have  applied  it  to 
the  payment  of  the  interest,  and  consequently  there  has  been 
in  legal  contemplation  no  default  on  the  part  of  the  assured  in 
respect  to  the  annual  payment  of  the  interest. 

In  the  second  place,  inasmuch  as  the  company  was  fully 
secured  against  loss  of  either  principal  or  interest,  and  in  fact 
had  in  its  possession  the  means  with  which  to  meet  the  inter- 
est, the  forfeiture  provided  for  in  case  of  default  in  payment 
of  the  interest  must  be  regarded  **as  a  penalty  to  secure  not 
the  ultimate,  but  the  prompt  payment  of  such  interest,"  and, 
therefore,  not  enforceable. 

This  question  has  been  already  passed  upon  by  this  court  in 
the.  case  of  St.  Louis  Mut.  Life  Ins.  Co.  v.  Grigsby,  10  Bush, 
817,  and  as  we  think  the  ruling  was  correct  it  must  be  adhered 
to. 

It  is  true  in  that  case,  after  a  default  in  the  payment  of  cash 
premiums,  the  policy  was  commuted,  and  a  new  certificate 
issued.  But  the  question  whether  default  in  the  payment  of 
the  annual  interest  worked  a  forfeiture  of  the  policy  was  pre- 
sented, considered  and  decided  by  the  court. 

There  it  was  held  that  as  the  default  was  only  in  time,  and 
as  the  company  could  be  given  all  that  it  stipulated  to  receive, 
a  ease  was  presented  in  which  relief  against  a  forfeiture  could 
and  ought  to  be  afforded. 

Here  the  default,  if  any  has  occurred,  is  not  of  the  subsjance 
of  the  contract,  but  in  time  of  the  payment  of  interest,  and 
the  company  can  be  given  all  that  it  stipulated  to  receive.    On 
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the  other  hand,  to  forfeit  the  whole  policy  on  account  of  de- 
fault in  time  of  payment  of  the  interest,  which  formed  but  a 
small  part  of  the  consideration,  and  which  the  company  is 
fully  secured  in  the  ultimate  payment  of,  if  not  already  paid, 
would  impose  upon  the  assured  the  entire  loss  of  the  jjreniiums 
actually  paid. 

A  forfeiture  under  such  circumstances  would  be  extremely 
oppressive,  and  if  provided  for  in  a  contract  between  indi- 
viduals concerning  any  ordinary  })usiness  transaction  be  held 
as  in  the  nature  of  a  penalty.  And  as  we  are  unable  to  per- 
ceive any  reason  for  changing  or  relaxing  the  rule  in  respect  to 
contracts  about  the  business  of  life  insurance,  the  forfeiture 
provided  for  in  this  case  must  be  likewise  so  held. 

It  is,  therefore,  not  necessary  to  decide  whether  there  has 
been  any  waiver  of  the  forfeiture  by  the  company. 

We  do  not,  however,  agree  with  counsel  for  appellee  that  he 
is  entitled  to  recover  more  than  three-tenths  of  the  sum  as- 
sured. For  the  language  of  the  i)olicy  is  that  if  default  be 
made  in  the  payment  of  any  premium  the  company  will  pay 
(mly  *'as  many  tenth  parts  of  the  original  sum  assured  as 
there  shall  have  l)een  complete  annual  premiums  paid  at  the 
time  of  such  default." 

It  is  not  pretended  that  more  than  three  complete  annual 
premiums  have  ever  been  paid,  and  hence  only  three-tenths  of 
tlie  sum  assured  can,  according  to  the  contract,  be  recovered. 
To  render  judgment  for  more  would  be  to  disregard  the  lan- 
guage and  pervert  the  obvious  meaning  of  the  contract. 

There  is  no  provision  for  canceling  any  of  the  notes.  And 
as  the  one  executed  in  January,  1871,  was  voluntarily  given  by 
the  assured,  appellee  should  not  be  permitted  to  repudiate  it, 
but  it  must  be  regarded,  like  the  other  three,  as  forming  part  of 
the  consideration  for  what  he  is  seeking  to  recover  from  the 
company. 

Nor  do  we  think  that  after  the  assured*  refused  to  pay  any 
other  cash  premiums,  to  execute  any  other  notes,  or  to  make 
cash  payment  of  the  annual  interest  she  was  entitled  to  a  full 
participation  in  the  profits;  certainly  no  more  than  necessary 
to  offset  the  interest  accruing  on  the  notes  given. 
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Wherefore,  the  judgment  is*  affirmed  on   the   original   and 
cross  appeal. 
Baraett,  Noble  &  Barnett  for  appellants. 
Temple  Bodley  and  C.  S.  Grubbs  for  appellee. 


SUPERIOR  COURT  OF  KENTUCKY. 


PULMAN  PALACE  CAR  CO.  v.  GAYLORD. 

(Filed  October  29,  1884.) 

1.  Sleeping  car  company— Liability  of—A,  while  occupying  a  berth  on  a  sleep- 
ing car,  had  his  dianioud  pin  stolen  from  the  berth,  as  he  alleged,  without  neg- 
ligence on  his  own  part.  Held — A  sleeping  car  company  is  not  liable  in  such 
cases  unless  negligence  is  shown  on  Its  part  or  on  the  part  of  its  servants. 
The  common  carrier's  or  inn-keeper's  liability  does  not  apply. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Richards. 

T.  G.  Gaylord  sued  the  Pullman  Palace  Car  Co.  to  recover 
^300,  the  value  of  a  diamond  scarf  pin  stolen  from  him  while 
a  passenger  on  one  of  the  defendant's  cars.  A  demurrer  hav- 
ing been  overruled  to  the  petition,  and  the  company  declining 
to  plead  further,  a  judgment  was  rendered  for  the  plaintiff, 
proof  us  to  the  value  of*  the  pin  having  been  waived. 

The  material  facts  admitted  by  the  demurrer  are  that  plain- 
tiff, being  the  holder  of  a  first-class  ticket  from  Chicago  to 
Loiii.sville  by  way  of  the  Louisville,   New  Albany  &  Chicago 
Railroad,  purchased  from  the  defendant,  for  the  price  of  $2,  a 
ticket  entitling  him  to  a  berth  on  its  car  attached  to  the  train 
on  said  road;  that  he  entered  said  car  at  night,  and  was  as- 
signed   a  berth  by  the  officer  in  charge;  he  disrobed  himself, 
placing  the  scarf,  which  was  worn  by  him  and  contained  said 
pin,  in    the  receptacle  at  or  near  the  end  of  the  berth  within 
the  walls  of  the  subappartment   called  the  section;  that  said 
receptacle,  at  or  near  the  head  of  plaintiff's  bed,  had  been  pre- 
;gared  by  the  company  for  such  articles;  that  thereafter,  while 
he  was    asleep,  said  pin,  without  the  fault  of  the  plaintiff,  was 
«toIen  from  said  receptacle,  and  has  not  been  returned,  though 
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demanded  of  the  defendant;  and  that  said  pin  was  such  as 
persons  in  plaintiff's  social  and  pecuniary  condition  in  life 
ordinarily  wear  as  a  proper  article  of  dress.  There  was  no  alle- 
gation that  the  loss  was  occasioned  by  the  negligence  of  the 
defendant,  or  that  its  agents  in  charge  of  the  car  had  not  ex- 
ercised reasonable  care  in  watching  over  the  sleeper 

It  is  conceded  by  the  learned  counsel  for  the  appellee  that  as 
to  this  loss  the  defendant  can  neither  be  regarded  a  common 
carrier,  nor  an  inn-keeper;  but  he  insists  that  the  reasons 
which  underlie  the  principles  of  the  common  law  making  the 
carrier  an  inn-keeper,  liable  to  the  owner  for  the  loss  of  goods^ 
extend  to  this  case,  and  that,  therefore,  the  same  rules  should 
be  applied  in  determining  the  defendant's  responsibilities. 

The  common  law  made  the  carrier  of  goods  received  for 
transportation  an  insurer  for  their  safe  delivery,  and  he  could 
only  excuse  himself  for  the  loss  by  showing  that  it  had  been 
occasioned  by  the  act  of  God,  or  of  the  king's  enemies.  It  im- 
posed on  inn-keepers  **a  responsibility  nearly  commensurable 
with  that  of  common  carriers;"  they  were  made  prima  facie 
liable  for  all  articles** confided,  expressly  or  impliedly,  to  their 
custody  and  care,  "but  the  grounds  upon  which  they  might 
defend  were  not  so  limited  as  in  the  case  of  the  carrier.  (Weis- 
enger  v.  Taylor,  1  Bush,  276. ) 

But  in  dealing  with  carriers  of  passengers  these  rigid  rules 
have  never  been  extended   beyond  the  baggage  expressly  in- 
trusted to  their  custody.     The  rights^  duties  and  liabilities  of 
the  passenger  and  carrier  by  land  were  well  settled  before  the 
introduction  of  sleeping  cars.     The  carrier  became  the  insurer 
of  all  baggage  received  by  him,  and  was  bound  to  deliver   it 
safely  at  its  destination  imless  prevented  by  the  act  of  God  or 
the  public  enemy.     But  as  to  such  articles  as  the  passenger 
retained  about  his  person    or  in  his  possession,  if  they  were 
lost  or  injured,  the  carrier  was  not  responsible  therefor  unless 
occasioned  by  his  negligence;  and  this  rule  was  even  extended 
to  such  paraphernalia  as  the  passenger  could  not  reasonably  be 
expected  to  part  with  during  his  journey.     Whether  the  pas«^ 
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senger  remained  awake  or  slept  in  his  seat  the  carrier  was 
under  no  obligation  to  guard  him  against  theft  from  his  fellow 
travelers. 

But  as  to  carriers  of  passengers  by  water,  where  they  had 
paid  for  the  privilege  of  occupying  state-roomsj  in  which  they 
were  invited  to  sleep,  the  duties  and  liabilities  of  the  respective 
parties  do  not  seem  to  have  been  so  definitely  determined.     In 
some  courts  it  has  been  held  that  a  steamboat  company  was 
liable  to  the  occupant  of  a  state-room,  in  the  absence  of  negli- 
•  g&nce  or  fraud  on  his  part,  for  the  value  of  articles#)roperly 
worn  about  his  person,  if  stolen  while  he  was  asleep  at  night. 
But  the  opinion  expressed  by  Chief  Justice  Gray,  in  Clark  v. 
Burns,  118  Mass.,  275,  seems  to  accord  with  the  weight  of  au- 
thority.    The  court  there  say:  **The  defendants,  as  owners  of 
steamboats  carrying  passengers  and  goods  for  hire,  were  not 
inn-keepers.     They  would  be  subject  to  the  liability  of  com- 
men  carriers  for  the  baggage  of  passengers  in  their  custody,, 
and  might  x>erhap8  be  so  liable  for  the  watch  of  a  passenger 
locked  up  in  his  trunk  with  other  baggage.    But  a  watch,  worn 
by  a  passenger  on  his  person  by  day  and  kept  by  him  within 
reach  for  use  at  night,  whether  retained  upon  his  person,  or 
placed  under  his  pillow,  or  in  a  pocket  of  his  clothing  hanging 
near  him,  is  not  so  intrusted  to  their  custody  and  control  as  to 
make   them  liable  for  it  as  common  carriers."     The  distin- 
guished jurist  cites  a  number  of  authorities  in  support  of  this 
position,   among  them    Steamboat  Crystal   Palace  v.  Vander- 
pool,  16  B.  M.,   802.     In  that  case   Vanderpool,  having  been 
robbed  of  a  watch,  diamond  pin  and  a  sum  of  money,  sued  the 
owners  of  the  boat  for  their  value.     On  the  night  of  the  lar- 
ceny he  communicated  to  a  servant  of  the  boat  the  fact  that 
the  lock  on  the  door  of  his  state-room  was  out  of  order,  and 
could  not  be  fastened.     The  servant  instructed  him  to  place  a 
chair  and  his  baggage  against  the  door,  which  he  did.     The 
articles  in  question  were  worn  and  carried  on  the  person  of  the 
plaintiff,  and  on  retiring  they  were  placed  on  a  chair  and  a 
shirt  thrown  over  them.     On  the  following  morning  they  were 
discovered  to  have  been  stolen  during  the  night.     The  court 
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say:  *' Steamboats  are  in  some  respects  analogous  to  inns,  and 
it  would  greatly  promote  the  ease,  comfort  and  safety  of  the 
traveling  community  if  their  owners  were  held  responsible  to 
the  same  extent  that  inn-keepers  are;  but,  so  far  as  we  know, 
they  have  never  been  held  accountable  ui)on  the  principles  ap- 
plicable to  inn-keepers,  and  we  suppose  that  thousands  of  in- 
stances have  occurred  on  steamboats  of  depredations  like  the 
one  perpetrated  on  the  plaintiff,  and  yet  we  have  heard  of  no 
case  in  which  the  principles  of  law  governing  inn-keepers  have 
been  exifcnded  to  steamboat  owners.  *  ♦  *  Steamboat 
owners  are  regarded  as  common  carriers,  and  are  subject  to  the 
well  established  principles  governing  their  responsibilities;  and 
we  are  not  aware  of  any  principles  by  which  common  carriers 
can  be  held  responsible  for  the  wearing  apparel  of  the  passen- 
ger or  his  money  which  he  carries  upon  his  person,  and  which 
is  under  his  own  immediate  care  and  control.  When  such 
things  are  made  baggage,  and  delivered  to  the  owners  or  their 
agents,  the  rule  is  different,  and  their  responsibility  is  regulated 
by  the  established  rules  in  reference  to  the  baggage  of  jnxssen- 
gers. " 

It  would  be  difficult  to  give  any  valid  reason  why  a  sleeping 
car  company  should  be  held  to  anymore  rigid  liability  in  such 
cases  than  a  steamboat  company.  It  could  no  more  be  said 
that  a  sleeping  car  was  an  **inn  on  wheels"  than  that  a  steam- 
boat was  an  inn  on  water.  They  both  provide  sleeping  apart- 
ments for  passengers,  who  ])ay  for  the  privilege,  and  are  ex- 
pected to  occupy  them.  Slee])  is  as  essential  to  the  health  and 
comfort  of  the  traveler  in  the  one  case  as  in  the  other.  The 
servants  of  the  steam))oat  c(mipany  certainly  have  the  implied 
custody  of  the  passenger's  wearing  apparrel  to  as  great  an  ex- 
tent as  tlie  servants  of  the  sleeping  car  company.  The  resem- 
blance of  a  steamboat  to  an  inn  is  even  greater  than  that  of 
the  sleeping  car,  since  it  is  customary  for  the  former  to  provide 
meals  for  its  passengers.  If,  then,  the  rigid  liability  of  inn- 
keei)ers  is  not  to  be  extended  to  the  owners  of  steamboats, 
common  justice  demands  that  it  he  not  applied  to  the  owners 
of  sleex)ing  cars.     And  we  find  this  rule  has  been  followed  so 
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far  as  the  responsibilites  of  the  latter  have  been  the  subject  of 
judicial  inquiry.  While  these  adjudications  are  not  placed 
upon  the  same  ground,  their  conclusions  are  substantially  the 
same.  We  can  not  concur  in  some  of  the  reasons  assigned  in 
the  various  opinions,  but  we  think  their  decisions  are  in  the 
main  correct. 

In  Plum  V.  Pullman  Sleeping  Car  Co.,  8  Cen.  Law  Journal, 
592,  the  United  States  Circuit  Court  in  Tennessee,  Judge 
Brown  presiding,  held  that  the  company  was  not  liable,  either 
as  an  inn-keeper  or  a  common  carrier,  for  money  stolen  from 
a  passenger's  pocket;  but  at  the  same  time  the  court  discussed 
what  was  considered  the  true  relations  between  the  company 
Und  its  passengers,  and  held  that  the  former  was  bound  to  keep 
a  watch  during  the  i^ight  to  exclude  unauthorized  persons  from 
the  car,  and  '*must  take  reasonable  care  of  their  guests  and 
property,  especially  while  said  guests  are  asleep." 

In  Palmeter  v.  Wagner,  discussed  in  11  Albany  Law  Journal, 
149,  the  Marine  Court  of  New  York  held  that  sleeping  car  com- 
panies were  not  insurers,  inn-keepers,  nor  transporters,  never- 
theless they  must,  by  a  reasonable  watch,  protect  a  passenger 
dnd  the  property  aloout  hi«  person  during  sleep. 

In  Welsh  v.  Piillman  Palace  Car  Co.,  16  Abb.  Pr.  N.  S.,  252, 
it  was  held  that  the  defendant  was  not  responsible  for  an  over- 
coat which  the  plaintiff,  upon  going  to  sleep,  had  hung  in  the 
berth  above  him.     The  court  say:  '*The  traveler  voluntarily, 
and  not  of  necessity,  availed  himself  of  what  was  placed  before 
him  for  his  comfort,  and  he  can  not  cast  the  burden  of  care 
and  diligence  upon  the  deff*ndant,  neither  is  it  right  or  just 
that  the  law  should  do  so."     We  think  the  learned  court  has 
gone  too  far  in  this  case  in  exonerating  such  companies.    They 
assunne  that  *'the  most  discreet  and  vigilant  officers  of  a  car 
can   not  prevent   depredations, "  and  conclude   that   no   duty 
attaches  to  the  company  in  respect  to  the  articles  taken  into 
the  car  by  the  passenger.     They  place  the  passenger  upon  the 
sleeping  car  upon    precisely  the  same  footing  as  a  passenger 
upon  any  other  coach  attached  to  the  train.     In  this  we  think 
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the  court  has  gone  too  far;  nor  did  the  facte  of  that  case  re- 
quire this  extreme  view. 

The  Sux)reme  Court  of  Illinois,  in  Pullman  Palace  Car  Co. 
V.  Smith,  78  Ills.,  860,  has  considered  this  question.  There 
Smith  sued  the  company  to  recover  $1,180.  The  court  in- 
structed the  jury  that  if  they  believed  from  the  evidence  that 
the  plaintiff  had  been  robbed  while  traveling  on  the  defend- 
ant's car  they  should  find  for  him  the  amount  lost,  provided  it 
did  not  exceed  what  would  be  a  reasonable  sum  for  him  to 
carry  on  the  journey  he  was  taking.  The  verdict  was  for  $277 
in  plaintiff 's  favor.  The  court  say:  **The  instruction  which 
the  court  gave  to  the  jury  made  the  company  responsible  as 
insurer  for  the  safety  of  the  money,  imposing  upon  it  the 
severe  liability  of  an  inn-keeper  or  common  carrier.  •  *  It 
would  be  unreasonable  to  make  the  company  responsible  for 
the  loss  of  money  which  was  never  intrusted  to  its  custody  at 
all,  of  which  it  had  no  information,  and  which  the  owner  had 
concealed  upon  his  person.  The  exposure  to  the  hazard  of  lia- 
bility for  losses  through  collision,  for  pretended  claims  of  loss 
where  there  would  be  no  means  of  disproof,  would  make  the 
responsibility  claimed  a  fearful  one.  Appellee  assumed  the 
exclusive  custody  of  his  money,  adopted  his  own  measures  for 
its  safe  keeping  by  himself,  and  we  think  his  must  be  the  re- 
sponsibility of  its  loss. "  Here  again  the  court,  finding  that 
the  defendant  did  not  come  within  the  ancient  definition  of  a 
common  carrier  of  goods,  nor  the  Blackstonian  definition  of  an 
inn-keeper,  reversed  the  judgment  against  the  company,  and 
in  doing  so  used  language  that  would  indicate  the  company 
was  not  to  be  held  liable  for  such  losses  under  any  circum- 
stances. As  to  whether  the  defendant,  although  not  in  fact 
an  inn-keeper  or  common  carrier  of  goods,  undertook  the  per- 
formance of  any  duty  in  assuming  its  peculiar  relations  with 
the  plaintiff,  which  would  require  it  to  watch  over  the  plaintiff 
and  his  goods,  was  not  discussed. 

But  it  seems  to  us  that  the  Supreme  Court  of  Indiana,  in  the 
case  of  Woodruff,  S.  &  P.  C.  Co.  v.  Diehl,  84  Ind.,  474,  haa 
more  accurately  defined  the  duties  and  liabilities  of  the  parties 
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under  such  'circumstances.  There  the  plaintiff  had  lost  his 
pocket  money,  watch,  chain  and  locket.  The  petition  alleged 
that  '*the  appellant  and  its  servants  so  carelessly  and  negli- 
gently conducted  and  behaved  themselves  in  not  keeping  proper 
care  and  watch,  and  in  not  furnishing  sleeping  places  which 
could  bo  securely  fastened,  and  in  being  otherwise  careless  and 
negligent,  that  by  and  through  the  said  carelessness,  negligence 
and  default  of  the  appellant  and  its  servants  in  that  behalf 
the  said  property  was  lost.  The  special  finding  of  the  lower 
court  was  *'that  the  plaintiff's  loss  was  occasioned  by  the- 
negligence  of  the  defendant  in  failing  to  keep  a  sufficient  watch 
during  the  night,  and  to  take  reasonable  care  to  prevent  thefts, 
and  that  the  plaintiff  was  without  fault.  tJpon  this  ground  a 
judgment  in  the  plaintiff's  favor  for  the  value  of  the  articles 
was  affirmed. 

While,  therefore,  the  stringent  liability  of  an  inn-keeper,, 
which  the  distinguished  Chief  Justice  Coleridge  has  said  does 
not  "stand  on  mere  reason,  but  on  custom,  growing  out  of  a 
state  of  society  no  longer  existing,"  is  not  to  be  applied  to  the 
owners  of  sleeping  cars,  it  does  not  follow  that  they  assume  no 
duties  or  liabilities.  These  cars  are  in  themselves  an  invita- 
tion to  the  traveling  public  to  enter  and  protect  themselves 
against  the  weariness  of  a  long  journey  by  disrobing  and. 
sleeping. 

The  passenger  in  buying  and  the  company  in  selling  the 
ticket  contemplate  that  this  privilege  will  be  improved.  The 
company  accepting  compensation  under  these  circumstances 
impliedly  undertakes  to  keep  a  reasonable  watch  over  the  pas- 
senger and  his  property.  The  faithful  performance  of  this. 
undertaking  is  the  limit  of  its  duty  in  this  respect.  Its  breach 
must  be  the  formulation  of  every  action  seeking  to  charge  the 
company  with  the  loss  of  articles  the  passenger  has  taken  with 
him  upon  the  car. 

In  the  case  at  bar  the  defendant  was  held  liable  without  re- 
gard to  the  faithfulness  of  its  servants.  If  they  exercise 
proper  care  by  keeping  a  reasofiable  watch  over  the  plaintiff's 
property,  there  was  no  breach  of  any  undertaking  on  the  part 
of  the  company,  and  hence  no  liability. 
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For  this  reason  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer. 
Sterling  B.  Toney  for  appellant. 
Temple  Bodley  for  appellee. 


NEW  BOOKS. 


Desty  on  Taxation — The  American  Law  of  Taxation  as  deter- 
mined in  the  courts  of  last  resort  in  the  U.  S.  By  Robert 
Desty.     Vol.  II,  St.  Paul,  West  Publishing  Co.,  1884. 

This  volume  completes  the  work.  Mr.  Desty 's  idea  of  a  law 
book  is  an  excellent  one — to  state  the  law  just  as  he  finds  it 
without  discussing  it  or  filling  up  the  text  with  his  individual 
opinion.  This  is  the  only  kind  of  book  now  useful  to  the 
practitioner.  There  are  10,000  cases  treated  of  in  these  vol- 
umes. The  index  is  full,  but  we  think  it  had  better  have  been 
placed  all  at  the  end  of  the  last  volume  instead  of  divided  be- 
tween the  two. 


NOTES. 


It  is  proposed  in  Chicago  to  change  the  hour  for  jury  trials 
so  as  to  have  them  commenced  at  1  o'clock  instead  of  9  as 
heretofore.  By  this  arrangement  the  juror  would  not  be  taken 
away  from  his  })usiness  during  the  best  part  of  the  day.  The 
court  might  occui)y  the  interim  from  9  to  1  in  hearing  equity 
cases,  motions,  arguments  on  instructions  and  such  matters. 

In  Loog  V.  Bean,  20  Ch.  Div.,  80(5,  the  English  Court  of  Ap- 
peal was  asked  to  issue  an  injunction  to  compel  defendant  to 
hold  his  tongue.  The  compliant  set  out  that  he  had  been  in 
the  employ  of  plaintiffs,  and,  having  ))een  discharged  by  them, 
was  circulating  slanders  among  plaintiff's  customers.  The 
writ  was  granted. 
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Some  people  are  hot  endowed  with  the  faculty  of  seeing  a 
joke.  Lord  Morpeth  used  to  tell  of  a  Scotch  friend  of  his  who, 
to  the  remark  that  some  people  could  not  feel  a  jest  unless  it 
was  fired  at  them  with  a  cannon,  replied:  '*Weel,  but  hoo  can 
ye  fire  a  jest  out  of  a  cannon,  moni" 
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ABSTRACTS  OF  CASES 


COURTOF  APPEALS  ANDSUPERIORCOURT 

Not  to  be  reported  in  full— Alphabetically  arranged 
according  to  their  subject-matters. 


Alimony— 
1.  Main tenaDce— Pendente  lite— Before  fixing  the  amount  the  court  should 
hear  such  proof  as  will  best  aid  in  determining  the  allowance  unless 
the  admissions  contained  in  the  pleadings  will  obviate  this  necessity. 
The  mere  fact  that  the  wife's  personalty  of  a  certain  value  came  into 
the  husband's  possession  during  the  period  they  were  living  together  is 
not  a  sufficient  basis  upon  which  to  enable  the  court  to  make  the  allow- 
ance. The  pecuniary,  social  and  physicial  condition  of  the  parties  at  the 
time  must  control  the  action  of  the  chancellor.  Barrett  v.  Barrett 
October  1,  1884.  Martin  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev. 
John  W.  Hampton  for  appellant;  J.  S.  Patton  for  appellee. 

Appeals— 

1.  Limitation— Death— The  death  of  a  party  in  whose  favor  judgment  has 
been  rendered  does  not  serve  to  extend  the  time  within  which  an  appeal 
may  1:e  granted,  as  the  statute  which  limits  the  tiiye  to  two  years 
within  which  an  appeal  may  be  granted  contains  no  exception  extending 
the  time  on  that  account.  Moreover,  the  death  of  th&  plaintiff  in  the 
judgment  does  not  prevent  or  obstruct  the  granting  of  an  appeal,  al> 
though  no  personal  representative  has  qualified.  Reevesv.Davis'Adm*r. 
October  1,1884.  Fleming  Clr.  Ct.  Opln.  by  Ward,  P.  J.,  Sup.  Ct., 
dis.  W.  H.  Cord  and  Hargis  &  Caldwell  for  appellant;  J.  S.  &  J.  H. 
Power  and  E.  W.  Hines  for  appellee. 

3.  Affirmance  as  delay  case— If  the  appellee  wishes  to  file  the  transcript  in 
order  to  move  for  an  affirmance  as  a  delay  case  he  must  file  all  of  it;  he 
can  not  select  part  of  it,  and  thereby  preclude  the  appellant  from  having 
it  all  considered.  Tracey  v.  Symmes.  October  8,  1884.  Jeff.  Ct.  Com. 
Pleas.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  overruling  mo.  to  aff.  as  delay 
case.    Chenault  &  Colston  for  appellant;  F.  T.  Fox,  jr.,  for  appellee. 

8.  Final  order— An  order  sustaining  a  demurrer  to  an  indictment  and 
again  referring  the  charges  to  the  grand  jury  is  not  such  a  final  order  as 
will  support  an  appeal.  To  entitle  the  Commonwealth  to  an  appeal 
there  must  have  been  a  final  disposition  of  the  prosecution  in  the  circuit 
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I  tjonrt.    Commonwealth  v.   Tbomason.    October   15,   1884.    Fulton   Cir. 

Ct.    Opin.  by  Richards,  Ji.  Sup.  Gt.,  die.    C.  H.  Thomas  for  appellant; 

Tyler  &  Tyler  for  appellee. 
I  4.  Misdemeanors — A  judgment  on  a  verdict  of  acquittal  in  a  misdemeanor 

I  case,  where  the  offense  is  punishable  by  imprisonment,  can  not  be  re- 

i  Tersad,  and  there  is  no   statute,  as  in  r^^gard  to  felony  cases,  authorizing 

!  the  Commonwealth's  attorney  to  prosecute  an  appeal  for  the  purpose  of 

I  settling  questions  of  law.    Commonwealth  v.  Woodall.    October  15,  1884. 

Fulton  Cir.  Ct.    Opin.  by  Richards,  J.,  Sup.   Ct.,  dis.     C.    H.  Thomas 

for  appellant ;  Tylei*  &  Tyler  for  appellee. 

5.  The  assignee  in  bankruptcy  of  the  defendant,  although  not  made  a 
I                  party  to  th^  action  until  after  the  judgment  of  sale,  is  entitled  to  appeal 

for  creditors  and  to  complain  of  errors  in  the  sale.  Bristow  v.  Peters, 
I  &c.    October  4,  1884.    Montgomery   Cir.    Ct.    Opin.   by  Pryor,   ,7.,  Ct. 

I  Ap.,  rev.    Holt,  J.,   not  sitting.    J.  J.  Comelison  for  appellant;  B.  J. 

Peters  and  John  Blliott  for  appellees. 

6.  An  appeal  lies  from  an  order  of  the  circulft  court  refusing  to  allow  a 
claim  against  the  Commonwealth.  Sparks  v.  Commonwealth.  October 
1,  1884.  Johnson  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  afl.  J.  F. 
Stewart  for  appellant. 

Assignment  of  Error— See  Exceptions,  2. 

Assignor  and  Assignee— 
i  1.  Mortgage  to  secure  guaranty  of  assignor.     The  assignor  of  a  note  con- 

temporaneous with  its  assignment  executed  to  the  assignee  a  mortgage 
"the  better  to  secure  the  payment  of  said  note." 

Held— That  the  language  of  the  mortgage  imports  a  contract  of  guar- 
anty that  the  note  will  be  paid  by  the  maker,  and  the  mortgage  was 
given  to  secure  this  guaranty  and  not  the  implied  liability  of  the  as- 
signor. The  contract  of  guarranty  was  assignable  so  as  to  vest  the 
equitable  right  thereto  in  the  assignees,  and  the  assignment  thereof  car- 
ried with  it  the  mortgage  lien.  Therefore,  the  failure,  of  the  assignee  to 
.  use  such  diligence  against  the  maker  as  was  required  to  enable  him  to 
recover  upon  the  implied  liability  of  the  assignor  does  not  prevent  a  re- 
covery upon  the  contract  of  guaranty  or  the  enforcement  of  the  mortgage 
lien. 

2.  The  rights  of  the  parties  are  to  be  determined  as  if  the  stipulations  of 
the  mortgage  had  been  written  over  the  signature  of  the  assignor  c>n  the 
back  of  the  note,  as  the  contract,  though  evidenced  by  different  papers, 
is  one  contract,  and  must  all  be  considered  together. 

3.  Parties  to  action— The  appellee  having  joined  as  co-plaintiff's  the  prior 
assignees,  and  being  compelled,  on  motion  of  appellants,  to  strike  their 
names  from  the  petition,  appellants  can  not  complain  that  the  prior 
assignees  were  not  parties. 

4.  Interest — Appellee's  cause  of  action  accrued  upon  the  failure  of  the 
payer  to  pay  the  note  at  maturity,  and  he  was  entitled  to  interest  on  the 
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sum  then  due  at  6  per  cent.  For  the  error  in  allowing  Interest  after 
that  date  at  8  percent.,  the  rate  contracted  for  in  the  note  and  then  law- 
ful, the  judgment  is  reversed.  Wheeler,  &o.  v.  Glenn.  October  15,  1884. 
Lou.  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Elliott  &  Hemin- 
gray  for  appellants ;  Russell  &  Hehn  and  Helm  Bruce  for  appellee. 
6.  Where  an  assignee  holds  notes  maturing  at  different  times  he  must,  in 
order  to  pi-eserve  his  recourse  on  the  assignor,  pursue  his  remedies  on 
each  not-e  as  it  matures.  If  all  are  secured  by  lien,  and  he  has  the  prop- 
erty sold  which  was  in  lien  and  it  does  not  sell  for  enough  to  pay  the 
debts  in  full,  he  can  not  appropriate  the  money  arising  from  the  sale  to 
satisfy  any  of  the  debts  as  to  which  the  recourse  may  be  lost,  but  must 
first  apply  it  to  the  debts  as  to  which  there  is  recourse,  and  he  can  only 
recover  from  his  assignor  such  part  of  the  consideration  paid  for  the 
assignment  as  is  left  after  such  application.  Towsend  &  Massie  v. 
Dittoe.  October  22,  1884.  Ohio  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup. 
Ct.,  rev.  Towsend  &  Massie  and  W.  N.  Sweeney  &  Sons  for  appellants; 
G.  W.  Ray  and  A.  Duvall  for  appellee. 

Attorneys— See  Pleadings,  &o.,  in  Criminal  Cases.  4— 
1.  An  attorney  who  accepts  for  collection  an  assigned  note  is  liable  to  his 
client  for  failing  to  use  the  diligence  necessary  to  preserve  the  assignee's 
recourse  upon  the  assignor.  Towsend  &  MaFsie  v.  Dittoe.  October  22, 
1884.  Ohio  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Towsend  & 
Massie  and  W.  N.  Sweeney  &  Sons  for  appellants;  G.  W.  Ray  and  A. 
Duvall  for  appellee. 

Champerty— 
1.  Although  a  vendee  in  possession,  who  has  performed  his  part  of  the 
contract,  holds  a  perfect  equitable  title,  leaving  in  his  vendor  no  right 
whatever  as  against  him  but  only  the  naked  legal  title  and  the  duty  to  j 

convey  it,  a  deed  by  the  vendor  to  a  third  party  is  not  champertous,  and 
an  action  may  be  maintained  on  the  warranty  therein.     The  tendency  '  i 

of  adjudged  cases  is  to  restrict,  rather  than  to  enlarge,  the  operation   of  | 

the  champerty  law.     Akers  v.  Peroifull's  Adm'r.    October  1,  1884.    Harr  ' 

din   Cir.  Ct.     Opin.  by   Bowden,  J.,    Sup.  Ct.,  rev.     Wilson  &  Hobson  | 

for  appellant;  Montgomery  &  Poston  for  appellee. 

! 
Churches—  ] 

1.  Property  rights— Under  the  General  Statutes  when  there  is  a  schisua  in  a 
church,  the  excommunication  of  one  party  by  the  other  does  not  impair 
the  right  of  the  former  to  the  use  of  the  church  and  appurtenances  fop 
divine  worship,  unless  the  excommunication  be  "on  the  ground  of  im- 
morality," the  mere  refusal  of  a  minority  to  obey  the  wishes  of  the  ma- 
jority, or  to  subscribe  to  every  vipw  the  majority  may  express  as  to  their 
religious  convictions,  does  not  amount  to  "immorality."  To  have  that 
effect  the  conduct  must  be  such  as  "amounts  to  dishonesty,  wickedness^ 
injustice— such  action  as  contravenes  the  moral  or  divine  law." 

There  was  a  division  in  a  Baptist  church,  growing  out  of  the  refusal 
of  a  majority  of  The  members  to  allow  a  certain  minister  to  preach   oc- 
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casionally  in  the  church  and  administered  baptism,  and  a  council  wt^s 
called  from  other  churches  to  determine  the  matters  at  issue.  The  re- 
fusal of  the  minority  to  abide  by  the  decision  of  the  council  resulted  In 
their  expulsion,  and  the  expelled  members  insisting  on  their  right  to 
use  the  church,  the  majority  brought  this  action,  asking  that  their  title 
be  quieted  and  the  defendants  enjoined  from  the  use  of  the  church  prop- 
erty. 

Held — That  these  facts  bring  the  case  within  the  statute,  and  that  the 
expulsion  of  the  defendants  does  not  impair  their  right  to  the  use  of  the 
church  property  for  such  a  part  of  the  time  as  the  statute  provides. 

2.  Although  the  church  was  organized  and  its  property  conveyed  to  it 
while  the  act  of  1814,  det^ennining  the  right  to  the  use  of  church  prop- 
erty in  such  cases,  was  in  forc«,  yet  as  the  trustt-es  who  then  held  the 
title  for  the  church  died,  and  it  was  without  any  organization  until  it 
was  finally  re-organized  by  the  appointment  of  new  trustees  long  after 
the  adoption  of  the  llevised  Statutes,  the  provisions  of  which  were  the 
same  as  those  of  the  General  Stiitutes,  the  General  Statutes,  and  not  the 
act  of  1814,  must  govern. 

3.  The  courts  will  not  assume  to  det-ermine  w.hether  there  has  been  a  valid 
expulsion  of  members  of  a  church  in  accordance  with  the  rules  governing 
the  church.  The  organic  law  of  th*^  church  must  control  in  all  such 
matters.  It  is  only  Vhen  the  church  undertakes  to  invade  the  property 
j-ights  of  its  members,  and  to  exclude  them  from  the  use  of  the  church 
property,  that  the  courts  will  interfere.  Hansom,  &c.  v.  Rogers,  &o. 
October  3,  1884.  Boone  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  A. 
G.  Winston  and  O'Hara  &  Bryan  for  appellants;  Pryor  &  Chambers  for 
api)ellee8. 

Common  Carriers— 
1.  Special  contract— Common  carriers  may  limit  their  common  law  liabil- 
ity by  special  contracts,  but  can  not,  by  such  contracts,  protect  them, 
selves  against  the  consequences  of  their  own  negligence. 
9.  Liability  to  consignee— Ordinarily  the  carrier's  liability  is  to  the  con- 
signee, yet  the  shipper  is  his  agent  in  making  the  contract,  and  it  is 
sufficient  for  the  carrier  to  prove  a  special  contract  with  the  shipper. 
This  may  be  done  by  showing  that  the  shipper  has  voluntarily  accepted 
a  bill  of  lading  containing  the  stipulation  in  question.  Adams  Express 
Co.  V.  Marshall.  October  23,  1884.  Bracken  Cir.  Ct.  Opin.  by  Rich- 
ards, J.,  Sup.  Ct.,  aflf.  M.  F.  Wilson,  K.  H.  Kilpatrick  and  Hallam  & 
Myers  for  appellant;  A.  Duvall  for  appellee. 

Constitutional  Law— 
1.  Peddler's  license— The  legislature  has  no  power  to  impose  burdens  upon 
citizens  of  other  States  that  are  not  imposed  upon  citizens  of  its  own 
State,  or  upon  goods  manufactured  in  other  States  that  are  not  laid  upon 
goods  manufaotiu^d  in  its  own  State. 

The  legislature  having,  by  an  act  approved  February  21,  1874,  provided 
"that  itinerant  persons  who  are  citizens  of  this  State  and  who  vend  ex- 

November,  1884 — 5 
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clusively  goods,  wares  and  merchandise  which  are  the  growth,  prodnot 
or  manufacture  of  this  State,  shall  not  be  deemed  peddlers,  nor  required 
to  take  out  license,"  and  to  that  extent  modified  the  General  Statutes, 
which  declared  all^  Itinerant  persons  vending  goods,  wares,  etc.,  to  he 
Xieddlers,  and  required  them  to  procure  a  license,  that  act  must  be  con- 
strued as  repealing  in  toto  the  provisions  of  the  General  Statutes  re- 
quiring peddlers  to  procure  a  license,  as  to  exempt  the  citizens  and 
products  of  this  State  operates  as  an  exemption  of  the  citizens  and 
products  of  all  States.  Kash  v.  Holloway.  October  22,  1884.  Henderson 
Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  Thomas  E.  &  E.  C. 
Ward  for  appellant;  R.  H.  Cunningham  for  appellee. 

Corporations— 

1.  Organizations  under  General  Statutes— In  order  to  organize  a  corpora- 
tion under  chapter  66  of  the  General  Statutes,  the  notice  required  by  sec- 
tion 5  of  that  chapter  must  be  published  at  least  four  weeks,  a  publication 
for  a  shorter  time  will  not  suflSce,  and  a  compliance  with  this  provision 
of  the  statute  is  a  condition  precedent  to  the  validity  of  the  acts  of  such 
a  corporation. 

2.  Where  the  attempt  to  organize  the  corporation  is  abortive  by  reason  of 
the  failure  to  make  the  publication,  the  members  of  the  association  are 
individually  liable  to  the  creditors.  Bamberger,  Bloom  &  Co.  v.  White 
&c.  Carter  Bros.  &  Co.  v.  Same.  McClung,  Day  &  Riley  v.  Same.  Oc- 
tober 29,  1884.  Caldwell  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev. 
F.  W.  Darby  for  appellants;  Geo.  W.  Duvall  and  Wm.  Marble  for  ap- 
pellees. 

8.  Liability  to  indictment— A  corporation  can  be  indicted  or  punished  for 
causing  a  public  nuisance,  for  not  performing  a  duty  cast  upon  it  by 
law,  or  for  the  doing  of  an  unlawful  act  where  the  intention  is  not  an 
ingredient  necessary  to  constitute  the  offense. 

4.  Failure  of  city  to  abate  nuisance— A  municipal  corporation  can  not  be 
held  liable  for  nonfeasance  unless  it  has  power,  and  it  is  its  duty,  to 
prevent  the  act  through  its  ministerial  officers. 

The  appellee  can  not  be  punished  for  permitting  a  nuisance,  in  that  it 
did  not  prevent  a  ** bawdy  house"  from  being  kept  and  did  not  punish 
the  keeper  and  those  who  assembled  there,  as  it  is  not  made  the  duty  of 
appellee  to  abate  nuisances,  except  such  as  are  defined  by  it,  and  it  does 
not  appear  that  the  acts  permitted  by  appellee  have  been  defined  by  it  to 
be  a  nuisance.  Commonwealth  v.  City  of  Paducah.  October  29,  1884. 
McCracken  Ct.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aflf.  C.  H.  Thomas 
and  P.  W.  Hardin  for  appellant ;  E.  W.  Bagby  for  appellee. 

Costs— 

1.  Appellant  and  appellees  were  both  claiming  to  be  lien  holders  as  to  a 
fund  in  court,  and  the  court  having  held  that  the  lien  of  appellees  vras 
prior  to  that  of  appellant,  appellant  appealed,  and  pending  the  appeal  an 
agreement  was  entered  of  record  that  the  cost  of  two  copies  of  the  reocnrd, 
for  the  use  of  the  court  and  counsel  upon  the  appeal,  should  be  paM  out 
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«f  the  fund  in  controversy,  it  being  agreed  "that  the  unsuccessful  liti" 
^anta  pay  for  both  records  in  like  manner  as  they  would  be  bound  to  do 
for  a  single  copy. '  *  The  judgment  was  affirmed  as  to  the  appellees  to  this 
Appeal  in  all  respects,  and  reversed  as  to  the  appellant,  because  of  the 
failure  of  the  lower  court  to  allow  him  a  certain  claim  against  the  fund  in 
controversy,  which  did  not  affect  these  appellees,  their  lien  being  prior. 
Held,  That  appellant  was  the  unsuccessful  litigant  within  the  meaning 
of  the  agreement,  and  must  pay  for  both  copies  of  the  record.  Miller  v. 
Mount  Savage  Furnace  Co.,  &c.  October  18,  1884.  Lou.  Ch.  Ct.  Opin. 
by  Holt.  J.,  Ct.  Ap.,  aff.  John  R.  M.  Polk  for  appellant;  R.  H.  Blain 
and  Barret  &>  Brown  for  appellees. 
^.  Unless  the  s.uccesful  party  to  an  appeal  has  paid  the  clerk  for  a  copy  of 
the  records,  or  is  liable  for  the  cost  of  a  copy,  the  cost  of  the  copy  can 
not  be  taxed  as  a  part  of  the  cost  and  included  in  the  execution  against 
the  unsuccessful  party.  A  mere  agreement  by  a  party  that  the  cost  of  a 
copy  may  be  taxed  as  a  part  of  the  cost  in  the  event  he  is  successful  is 
not  sufficient  to  authorize  the  clerk  to  tax  it.  McCormiok  Harvesting 
Machine  Co.  v.  Ripley.  October  29,  1884.  Jeff.  Ct.  Com.  Pleas.  Opin. 
by  Richards,  J.,  Sup.  Ct.  Sust.  Mo.  by  appellant  to  quash  execution. 
N.  T.  Crutchfleld  for  appellant;  John  Stlt«s  for  appellee. 

I>Bvlse— 

1.  Defeasible  fee — A  testator,  after  devising  land  to  each  of  his  children, 
provided  that  "if  any  of  my  children  should  die  without  heirs  the  prop, 
erty  received  by  him  or  her  shall  be  equally  divided  with  the  remaining 
children." 

Held,  That  the  first  takers  took  each  a  defeasible  fee,  but  upon  the 
death  of  one  of  them  without  children  the  survivors  took  an  absolute 
estate  in  the  interest  of  the  deceased  brother  or  sister. 

•2.  A  defeasible  fee  ought  not  to  be  created  by  implication.  Bryant  v. 
Bryant's  Ex'or.  October  80,  1884.  Fayettt?  Clr.  Ct.  Opin.  by  Pryor' 
J.,  Ct.  Ap.,  rev.    Tanner  &  Sharp  for  appellant. 

Dower— 

1.  Laches  of  doweres.s— Appellant  having  stood  by  and  allowed  judgment 
to  be  rendered  for  the  sale  of  the  property  In  which  she  now  asserts  her 
claim  to  dower,  and  allowed  the  property  to  be  sold,  can  not  disturb  the 
purchasers  for  no  other  reason  than  that  the  chancellor  has  sold  the  pro- 
ductive property  and  left  her  with  that  which  is  unproductive,  she  having 
received  one-third  in  value  of  the  entire  real  estate.  Keegan  v.  McAtee. 
October  9,  1884.  Lou.  Ch.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  Rod- 
man &  Brown  for  appellant ;  Muir  &  Heyman  for  appellee. 

2.  Sale  under  execution— The  fact  that  dower  has  not  been  assigned  does 
not,  under  the  statute,  protect  it  from  sale  under  execution.  Funk  v. 
Walter.  October  9„  1884.  Lou.  Ch.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap..  rev. 
Thomas  B.  Falrleigh  for  appellant ;  Kohn  &  Barker  for  appellee. 
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Evidence— See  Pleading,  &c.,  in  Crim.  Cases,  4;  Wills— 
1.  Res  Gestae— While  the  statements  or  conduct  of  an  agent  during  the- 
performance  of  &  tort  are  imputable  to  the  principal  as  part  of  the  res 
gestae,  whenever  the  tort  itself  is  so  imputable,  upon  the  trial  of  an 
action  by  appellant  against  appellee  for  willful  negligence  resulting  in 
the  death  of  appellant's  intestate,  who  was  at  the  time  a  passenger  upon 
one  of  appellee's  boats,  the  statements  of  the  mate  and  second  clerk  of 
the  boat,  made  many  days  after  the  accident,  as  to  how  it  occurred,  were 
properly  excluded,  and  the  fact  that  the  statements  were  made  in  re- 
sponse to  inquiries  by  the  plaintiff  as  to  the  whereabouts  of  her  husband 
does  not  alter  the  rule.  Hank's  Adm'r  v.  Louisville  &  Cincinnati  Mail 
Line  Co.  October  11,  1884.  Jeff.  Ct.  Com.  Pleas.  Opin.  by  Pryor,  J., 
Ct.  Ap.,  aff.    Marc  Mundy  for  appellant;  Hamilton  Poikj  for  appellee. 

Exceptions— 

1.  To  commissioner's  report— When  an  amount  reported  by  a  commissioner 
is  made  up  of  numerous  smaller  sums,  an  exception  should  x>oint  out  the 
I)articular  sum  which  it  is  supposed  the  commissioner  should  not  have 
allowed. 

2.  Assignments  of  error  complaining^of  the  action  of  the  cqmmissioner,  and 
not  of  the  court,  can  not  be  considered.  Eubanks,  &c.  v.  Vance.  Octo- 
ber 29,1884.  Simpson  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff* 
Milliken  &  Bush  for  appellants;  Geo.  C.  Harris  and  J.  T.  Montgomery 
for  appellee. 

Executions— 
J.  Sufficiency  of  levy— An  execution  levy  upon  land  is  sufficient  although 
it  fails  to  state  that  the  land  lies  in  the  county  to  the  sheriff  of  which 
the  execution  is  directed ;  that  is  to  be  presumed. 

2.  A  levy  upon  90  acres  of  land  as  part  of  a  tract  of  419  acres  conveyed  by 
G  to  the  defendant,  giving  the  book  and  page  where  the  deed  is  recorded, 
is  held  in  this  case  to  be  sufficient. 

3.  Liability  of  sheriff— The  appellee  being  the  plaintiff  in  certain  execu- 
tions which  had  been  levied  upon  the  land  of  the  execution  defendant, 
who,  subsequent  to  the  levies,  had  been  adjudged  a  bankrupt,  filed  his 
petition  in  the  bankrupt  court  asking  that  court  to  sell,  by  its  decide, 
the  land  on  which  he  held  his  lien,  and  to  order  the  proceeds  to  be  first 
applied  to  the  payment  of  his  execution  debts.  The  levies  were  adjudged 
by  tne  bankrupt  court  to  be  void  because  of  uncertainty,  and  the  appel- 
lee was  permitted  to  share  in  the  proceeds  of  the  land  as  a  general  cred- 
itor only.  The  appellee  then  brought  this  suit  against  api>ellant8,  sureties 
on  the  sheriff's  official  bond,  to  recover  the  amount  of  the  exeontions,  on 
account  of  the  sheriff's  failure  to  properly  levy  them. 

Held — That  as  the  levies  were  in  fact  valid,  although  the  bankrupt 
court  erroneously  decided  otherwise,  and  the  property  was  sufficient  in 
value,  the  sheriff,  by  reason  of  his  statutory  right  to  have  the  judgments 
assigned  to  him,  stood  secured  against  any  liability  he  might  have  in- 
curred by  reason   of  any  default  of  his  concerning  the  executions,  an^ 
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appellee  having  taken  the  matter  out  of  his  hands  by  invoking  the 
Jndicial  power  of  the  bankrupt  court  to  have  the  land  sold,  and  thus  de- 
prived him  of  his  statutory  security,  can  not  now  be  permitted  to  visit 
on  appellants  the  disastrous  consequence  of  an  erroneous  decision  which 
he  procured  to  be  rendered.  Galloway,  &c.  v.  Soaper.  October  8,  1884. 
Henderson  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  Teaman  & 
Lockett  for  appellants ;  Montgomery  Merritt  for  appellee. 

4\  Suit  in  equity  to  sell  land  levied  on— Where  an  execution  has  been 
levied  upon  land  subject  to  a  prior  lien,  the  plaintiff  is  not  obliged  to 
enforce  his  levy  by  an  execution  sale,  but  may  resort  to  a  suit  in  equity, 
as  only  a  lien  would  be  acquired  by  the  execution  sale,  and  a  resort  to 
a  court  of  equity  would  finally  be  necessary. 

5.  Where  there  are  confiicting  claims  to  land  upon  which  an  execution  has 
been  levied,  the  plaintiff  may,  before  sale,  bring  a  suit  in  equity  to  settle 
the  rights  of  the  claimants.  Crume,  &c.  v.  Spaulding,  Carothers  &  Co., 
&c.  September  30.  1884.  Nelson  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap., 
aff.  Lewis,  J.,  dissenting.  J.  C.  Wickliffe  for  appellants;  Mulr  & 
Wickliffe  for  appellees. 

Franchises— 

1.  A  privilege  in  which  the  public  have  an  interest,  and  which  can  not  be 
exercised  without  authority  from  the  sovereign  power,  is  a  franchise. 
Cumberland  River  Lumber  Co.  v.  Commonwealth.  October  8,  1884* 
Whitley  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  trans,  to  Ct.  of  Ap. 
Wm.  Lindsay  for  appellant. 

Fraud— 
1.  Inadequacy  of  consideration— The  fact  that  the  price  paid  for  an  interest 
in  certain  claims  was  far  below  the  amount  of  the  interest  sold  does  not 
prove  unfairness,  as  their  value  rested  very  much  on  opinion,  litigation 
being  anticipated  and  the  claims  having  been  offered  at  a  heavy  dis- 
count and  not  sold.  Cain  v.  Hahn.  October  15,  1884.  Lou.  Ch.  Ct. 
Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  Clay  &  Jackson  for  appellant; 
Samuel  B.  Richardson  for  appellee. 

Fraudulent  Conveyances— 

1.  A  judgment  for  the  defendants  in  an  action  to  have  a  conveyance  de- 
clared to  operate  as  an  assignment  under  the  act  of  1856  is  not  a  bar  to 
an  action  to  set  aside  the  same  conveyance  as  fraudulent.  Cline  v. 
Smith,  &c.  October  30,  1884.  Pike  Cir.  Ct.  Opin.  by  Pryor.  J.,  Ct. 
Ap.,  rev.    R.  T.  Burns  for  appellant;  L.  T.  Moore  for  appellees. 

Cruardian  and  Ward— See  Judgment,  2— 

1.  Suit  by  guardian — Limitation— The  guardian  id  only  authorized  to  sue 
in  his  own  name  when  a  recovery  is  sought  upon  a  contract  made  with 
him  as  guardian.  When  he  sues  to  recover  the  property  of  his  ward  the 
suit  must  be  in  the  name  of  the  infant  by  the  guardian  or  next  friend; 
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the  statute,  therefore,  does  not  begin  to  run  in  4avor  of  the  surety  of  an 
executor  or  administrator  against  the  devisee  or  distributee  when  thfr 
guardian  is  appointed,  but  when  the  devisee  or  distributee  arrives  at  full 
age.  Wilson,  &o.  v.  fiodges'  Gd'n.  October  16,  1884.  Bath  Cir.  Ct. 
Opin.  by  Ward,  P.  J.,  Sup.  Gt.,  aff.  Beld  &  Stone  for  appellants;  J. 
A.  Turner  and  J.  J.  Nesbitt  for  appellee. 
2.  Maintenance  of  ward— Wliere  the  ward  lived  with  his  mother  on  a  small 
farm,  which  he  cultivated  for  her,  and  his  services  were  worth  more  than 
his  board  and  clothes,  it  was  not  proper  for  the  guardian  to  pay  hi» 
board,  and  the  guardian  is  not  entitled  to  credit  therefor.  Dawson  y. 
Mann.  October  15,  1884.  Hart  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sap. 
Ct.,  afl.    Julian  &  Martin  for  appellant;  D.  W.  Lindsey  for  appellee. 

Heirs— 

1.  Suit  by  heir— The  heir  can  not  sue  to  recover  the  nnadministered  per- 
sonal estate  of  his  ancestor  unless  the  administrator  has  failed  or  refused 
to  sue ;  in  that  event  the  heir  may  sue  the  debtor  and  the  administrator, 
showing  the  neglect  and  refusal  of  the  latter  to  sue. 

2.  Suit  against  heir— It  is  generally  improper  to  sue  the  heir  for  the  debt 
of  the  decedent  without  joining  the  administrator;  but  there  are  excep- 
tions to  the  rule,  as  where  there  has  been  no  administrator,  or  where 
the  administrator,  having  been  sued,  has  died  pending  the  action,  and» 
there  being  no  administrator  de  bonis  non,  the  action  is  revived  against 
the  heir  at  law.  Wilson,  &c.  v.  Hodges'  Gd'n.  October  15.  1884.  Bath 
Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aflf.  Reid  &  Stone  for  appel- 
lants; J.  A.  Turner  and  J.  J.  Nesbitt  for  appellee. 

Homestead— See  Judicial  Sale,  1— 

1.  Renewal  of  note  given  prior  to  homestead  act — The  renewal,  of  a  noto> 
given  before  the  passage  of  the  homestead  exemption  act  of  June.  1866^ 
is  not  a  satisfaction  of  the  original  debt,  but  only  a  change  of  the  evi- 
dence of  it,  and  no  homestead  is  exempted  as  against  the  renewal  note. 
The  fact  that  the  original  note  was  executed  by  a  firm,  and  the  renewal 
executed  by  a  single  member  of  that  firm  originally  bound  for  the  debts, 
does  not  lessen  the  liability  of  the  obligor  in  the  renewal  note,  or  exempt 
his  homestead  before  subject.  Miller  v.  Clemmons.  October  9,  1884. 
Nelson  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  aff.  J.  W.  Thomas, 
Wathen,  Wickliffe  &  Wickliffe  for  appellant;  Nat  W.  Halstead  for  ap- 
pellee. 

2.  The  waiver  by  a  debtor  of  his  right  to  a  homestead  as  to  one  creditor 
does  not  amount  to  a  waiver  as  to  any  other  creditor,  and  the  property- 
embracing  the  homestead  having  been  sold  by  reason  of  its  being  in> 
divisible,  the  debtor  is  entitled  to  the  surplus,  not  exceeding  $1,000,  after 
satisfying  the]  lien,  to  enable  him  to  purchase  another  homestead.  Thia 
fund  can  not  be  seized  by  a  creditor  before  it  reaches  the  hand  of  the 
debtor,  and  an  assignment  or  tiansfer  of  the  fund  by  the  debtor  in  good 
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faith  for  value  will  pass  the  right  to  the  assignee  as  against  a  creditor 
whose  attachment  may  be  prior  in  date. 

3.  Neither  the  homestead  nor  its  proceeds  is  an  estate  for  life,  nor  can 
either  be  encumbered  by  liens  unless  those  liens  have  been  created  by 
the  debtor  in  the  mode  pointed  out  by  the  statute.  It  is  only  where  the 
owner  of  the  homestead  dies  and  it  passes  to  his  wife  and  children  that 
the  creditor  of  the  debtor  may  subject  it,  subject  to  its  occupancy  by  th» 
family.  Schmidt  v.  Oliges,  &c.  October^,  1884.  Lou.  Ch.  Ct.  Opin.  by 
Pryor,  J.,  Ct.  Ap.,  aff.  Richards  &  Baskin  for  appellant :  P.  A.  Gaertner 
for  appellees. 

4.  Where  a  widow  and  infant  children  were  living  together  and  oooupying 
the  home  place  of  the  deceased  husband  and  father  at  the  date  of  th& 
passage  of  the  homstead  law,  dower  not  having  been  assigned,  the  widow 
became  entitled  to  the  homestead  for  herself  and  children  just  as  if  the 
descent  had  been  cast  after  the  passage  of  the  homestead  law. 

5.  The  widow  has  the  right  to  elect  whether  she  will  claim  homestead  or 
dower,  but  she  can  not  claim  both.  Funk  v.  Walters.  October  9,  1884» 
Lou.  Ch.  Ct.  Opinion  by  Pryor,  J.,  Ct.  Ap.,  rev.  Thomas  B.  Fairleigh 
for  appellant ;  Kohn  &  Barker  for  appellee. 

Husband  and  Wife— 

1.  The  wife  of  the  plaintiff  having  filed  an  amended  petition  in  her  name, 
alleging  that  her  husband  had  deserted  her,  and  asking  that  she  might 
be  allowed  to  prosecute  the  action  in  her  name  for  her  husband,  an  order 
simply  providing  that  she  might  prosecute  the  action  for  him  was  a  sub- 
stantial compliance  with  subsnction  4  of  section  S4  of  the  Civil  Code, 
although  the  order  did  not  provide  that  the  prosecution  should  be  in  the 
wife's  name.  Harris  v.  Lavin,  &o.  October  21,  1884.  Floyd  Cir.  Ct. 
Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  H.  H.  WedcUngton  and  James  Gobel 
lor  appellant;  W.  C.  Ireland  and  W.  S.  Haskins  for  appellees. 

2.  Wife's  equity  to  settlement— In  an  action  by  husband  and  wife  upon  a 
note  for  1200  executed  to  the  wife  for  borrowed  money,  the  defendant 
attempting  to  set  off  a  debt  due  him  from  the  husband,  the  lower  court 
properly  recognized  the  wife's  equity  to  a  settlement  of  the  whole  amount, 
it  appearing  that  the  husband  had  not  had  any  sort  of  possession  of  the 
money  loaned,  which  was  the  proceeds  of  land  owned  by  the  wife;  that 
the  note  was  held  by  the  husband  for  her  and  not  as  his  own ;  that  he 
had  very  little  property,  the  evidence  tending  to  show  that  he  was  insol- 
vent; that  the  wife  had  no  estate  except  the  note  in  controversy,  and 
that  of  her  five  children  the  oldest  was  not  over  nine  years  of  age.  Meyler 
V.  Maraman,  &c.  October  15,  1884.  Bullitt  Cir.  Ct.  Opin.  by  Bowden, 
J.,  Sup.  Ct.,  aff.  R.  G.  Meyler  for  appellant;  W.  R.  Thompson  for 
appellee. 

3.  Release  by  husband  of  mortgage  executed  to  wife— In  an  action  brought 
by  husband  and  wife  to  foreclose  a  mortgage  executed  to  the  wife,  there 
being  nothing  to  show  that  the  mortgaged  debt  was  the  separate  estate 
of  the  wife,  the  husband  had  a  right  to  release  the  mortgage  and  dismiss 
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the  suit.  Graves  v.  King,  &c.  October  28,  1884.  Henderson  Cir.  Ct. 
Opin.  by'  Holt,  J.,  Ct.  Ap.,  afl.  Montgomery  l&i  Merritt  for  appellant; 
H.  F.  Turner  for  appellees. 
4.  Proceeds  of  wife's  land— A  note  executed  to  husband  and  wife  for  the 
purchase  price  of  the  wife's  land  can  not  be  reached  by  an  attaching 
creditor  of  the  husband  unless  it  was  provided  In  the  conveyance  or  the 
obligation  of  purchase  that  the  proceeds  of  the  land  should  not  belong 
to  the  wife.  The  fact  that  the  note  was  made  payable  to  the  husband 
and  wife  does  not  show  a  provision  that  it  was  to  be  the  husband's. 
Rousseau,  &c.  v.  Flower's  Adm'r.  October  8,  1884.  Bussell  Cir.  Ct. 
Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.    J.  E.  Hays  for  appellant. 

Injunctions— 

1.  Jurisdiction— An  action  to  enjoin  an  officer  from  selling  under  execu- 
tion prox)erty  claimed  to  be  exempt  is  not  an  action  to  stay  proceedings 
on  a  judgment,  and  nee^not,  therefore,  be  brought  In  the  court  in  which 
the  judgment  was  rendered.  (Ward,  P.  J.,  and  Bowden.  J., 'concur  in 
this  proposition.) 

2.  To  prevent  sale  under  execution—An  officer  can  not  be  enjoined  from 
selling  under  execution  property  claimed  to  be  exempt  unless  the  rem- 
edy at  law  is  inadequate. 

8.  Trespass — An  injunction  will  not  be  granted  to  restrain  a  trespass  unless 
the  trespasser  is  insolvent  or  the  injury  irreparable.  C. ,  O.  &  S.  W.  R. 
R.  Co.  V.  Reasor,  &c.  October  15,  1884.  Meade  Cir.  Ct.  Resp.  by 
Ward,  P.  J.,  to  pet.  for  reh'g,  Bowden,  J.,  dissenting.  (See  opinion,  5 
Ky.  Law  Rep.,  931.) 
Dissenting  opinion  by  Bowden,  J. 

1.  The  allegation  of  the  plaintiff's  petition  that  the  property  levied  on  is 
necessary  for  the  prosecution  of  its  business  as  a  common  carrier,  and 
that  a  sale  of  the  property  would  close  the  station  where  it  is  used  '*and 
stop  the  transaction  of  plaintiff's  business  with  the  public  as  a  common 
carrier  at  said  station,"  is  sufficient  to  authorize  an  injunction  to  pre- 
vent a  sale  of  the  property. 

2.  The  fact  that  the  property  levied  on  had  been  mortgaged  to  trust^^es  for 
creditors  before  the  levy  was  made  was  sufficient  to  authorize  the  in- 
junction, as  it  left  the  defendant  in  the  execution  with  only  an  equitable 
interest.  When  asked  to  protect  a  legal  interest  the  chancellor  will  in- 
quire if  the  redress  at  law  is  adequate,  but  when  asked  to  protect  a 
purely  equitable  interest  the  question  can  not  arise.  H.  Cummins  and 
P.  H.  Darby  for  appellant;  C.  C.  Fairleigh  for  appellee. 

Inn -keepers— 

1.  The  liability  of  inn-keepers  is  now  just  as  it  was  at  the  common  la-w, 

except  to  the  extent  they  are  relieved  from  responsibility  by  a  compliance 

with  the  act  of  February  5,  1874;  the  guest,  therefore,  is   not  guilty  of 

contributory  negligence  in  failing  to  deposit  his  valuables  with  the  Inn- 
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keeper  unless  the  latter  has  complied  with  that  act  and  given  the  notice 
therein  required.  McClay  ▼.  Nash.  October  8,  1884.  Jeff.  Gt.  Com. 
Pleas.  Opin.  by  Ward,  P.  J.,  Sup.  Ct..  aff.  Elliott  &  Hemlngray  for 
appellant ;  Kohn  &  Barker  for  appellee. 

Insurance— See  Purchasers,  2. 

Interest— 

1.  Under  the  conventional  interest  law.  after  the  death  of  the  obligor  in  a 
contract  for  the  loan  of  money  at  a  higher  rate  of  interest  than  six  per 
cent.,  the  contract,  after  maturity  bears  only  six  per  cent.,  and  when, 
after  the  death  of  one  of  several  obligors  in  such  contract,  a  payment  is 
made,  no  matter  by  whom,  in  so  far  as  it  affects  the  estate  of  the  deced- 
ent, it  first  satisfies  the  interest  his  estate  is  bound  to  pay,  to  wit,  six 
per  cent. ,  and  the  balance  goes  co  extinguish  the  principal ;  in  so  far  as 
it  affects  the  other  obligors  it  first  satisfies  the  interest  they  are  bound 
to  pay,  to  wit,  ten  per  cent.,  and  then  goes  to  the  extinguishment  of  the 
princii)al.  The  law  appropriating  partial  payments  appropriates  them 
so  as  to  satisfy  the  obligations  of  all  parties  to  the  paper.  Snelling's 
Adm'r  v.  Atchison.  October  22,  1884.  Bath  Cir.  Ct.  Opin.  by  Ward, 
P.  J.,  Sup.  Ct.,  rev.  R.  Gudgell  &  Son  and  A.  Duvall  for  appellant; 
H.  L.  Stone  for  appellee. 

Judgment— See  Pleading,  &c.,  in  Crim.  Cases,  2— 

1.  Restitution  of  money  paid  on  judgment  subsequently  reversed— Money 
paid  upon  an  erroneous  judgment  may.  after  the  reversal  of  the  judg- 
ment, be  collected  by  rule  upon  the  party  to  whom  it  was  paid.  To  this 
rule  any  legal  or  equitable  defenses  occurring  after  judgment  may  be 
made,  and  where  one  received  the  money  in  a  fiduciary  capacity  he  may 
show  that  he  has  paid  it  to  the  persons  designated. 

2.  Where  a  guardian  has  collected  a  judgment  in  his  favor  as  guardian 
and  the  judgment  is  subsequently  reversed,  in  order  to  escape  payment* 
he  must  show  that  he  has  expended  tl^  money  in  good  faith  for  the  ben- 
efit of  his  ward,  and  in  a  way  in  which  he  had  the  right  and  in  which  it 
was  his  duty  to  expend  it.  A  response  to  a  rule  against  him  that  he. 
**in  good  faith,"  expended  the  money  for  the  lieneflt  of  his  ward  is  not 
sufficient,  being  merely  a  conclusion  of  law.  He  must  allege  facts  show- 
ing that  he  has  expended  the  money  in  good  faith.  If  the  guardian  has 
In  his  hands  or  under  his  control  other  estate  of  the  Infant,  he  must  use 
that  before  using  the  money  wrongfully  collected  on  the  judgment. 
Humphrey  v.  Hughes'  Gd'n.  October  22,  1884.  Nelson  Cir.  Ct.  Opin- 
ion by  Ward,  P.  J.,  Sup  Ct.,  rev.  Muir  &  Wickliffe  for  appellant;  J. 
C.  &  J.  A.  Wickliffe  for  appellee. 

8.  Appellant  having  executed  a  bond  to  perform  the  judgment  of  the  court, 
and  thereby  discharge  the  attachment  of  the  fund  in  the  hands  of  the 
railroad  company  and  created  a  personal  liability  upon  himself,  a  per- 
sonal judgment  against  him  for  the  pro  rata  sum  allowed  the  appellee 
out  of  the  attached   fund  was  properly  rendered.    Gvaham   v.  Sheets. 
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October  3,  1884.  Kenton  Ch.  Ct.  Opin.  by  Holt,  J..  Ct.  Ap.,  aff.  T. 
F.  Hallam  for  appellant;  James  O'Hara  and  G.  D.  Foote  for  appellee. 
4.  Where  a  Judgment  in  regular  form  is  admitted  in  evidenoe,  It  can  not 
be  attacked  by  shoeing  that  the  proceedings  In  the  action  in  wbioh  it 
was  rendered  were  irregular.  Harris  v.  Lavin,  &o.  October  81,  1884. 
Floyd  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap..  aff.  R.  H.  Weddington  and 
James  Gobel  for  appellant ;  W.  C.  Ireland  and  W.  S.  Haskins  for  ap- 
pellees. 

Judicial  Sales— 

1.  Premature  sale— Where  the  property  of  a  debtor  is  indiyisible,  and  a  sale 
has  to  be  made  to  pay  his  indebtedness,  a  sale  is  not  premature  because 
made  before  the  amount  of  the  indebtedness  has  been  ascertained  or  the 
debtor's  right  to  a  homestead  determined. 

2.  Test  of  value  of  property— The  value  of  property  sold  at  judicial  sale  is 
not  only  determined  by  those  appraising  the  property,  but  by  the  aotua[ 
and  active  competition  on  the  part  of  bidders  who  were  wanting  the 
property  and  able  to  make  their  bids  good.  Such  circumstances  in  this 
case  conducing  to  the  conclusion  that  the  property  sold  for  more  than 
two- thirds  of  its  value,  the  court  properly  disregarded  merely  specnlatWe 
opinions  as  to  the  value  of  the  property  on  the  motion  to  set  aside  the 
sale.  Bristow  v.  Peters,  &c.  October  4,  1884.  Montgomery  Cir.  Ct* 
Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Holt,  J.,  not  sitting.  J.  J.  Comeli- 
son  for  appellant;  B.  J.  Peters  and  John  Elliott  for  appellees. 

8.  Title  relates  to  day  of  sale— While  the  title  does  not  pass  under  a  decretal 
sale  of  realty  until  it  has  been  confirmed  and  the  deed  exe<mted,  the  pro- 
ceedings relate  back  to  the  date  of  sale,  and  the  title  passes  to  the  prop- 
erty as  it  existed  at  the  time.  Neal,  &c.  v.  City  of  Louisville.  October 
8,1884.  Jeff.  Ct.  Com.  Pleas.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff. 
Dupuy  &  Twyman  for  appellants;  T.  L.  Burnett  for  appellee. 

Jurisdiction — 
1.  Waiver  of  right  to  object— A  ^ause  having  been  tried  and  judgment  ren- 
dered in  the  District  Court  of  the  United  States,  it  is  too  lat«  to  object 
that  court  had  no  jurisdiction  because  the  jurisdiction  of  the  State  court 
had  attached,  the  State  court  having  consented  to  relinquish  its  juris- 
diction without  objection  on  the  part  of  any  of  the  parties  in  interest, 
and  no  objection  being  made  in  the  United  States  Court  to  its  jurisdic- 
tion. The  judgment  of  that  court  is,  therefore,  conclusive  aR  to  the 
matters  there  litigated.  Barney  &  Smith  Mfg  Co.  v.  Hart,  Rec'r.  Oc- 
tober 20,  1P84.  Fleming  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff. 
O'Hara  &  Bryan  for  appellants;  W.  J.  Hendrick  for  appellee. 

Justices  of  Peace— 
1.  Jurisdiction  of  justices — A  justice  of  the  peace  has  jurisdiction  of  the 
offense  of  keeping  a  tippling  house,  and  the  offense  may  be  prosecuted 
by  warrant. 
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S.  "Conolnsion"  of  warrant— The  prorislon  of  the  Gonstitntioo  that  all 
proeeeutions  shall  coDolude  "against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky, "  was  not  intended  to  apply  to  prosecutions  by 
warrant  before  a  justice,  but  only  to  prosecutitms  by  indictment. 

8.  Jurisdiction  of  county  judge— Judges  of  county  courts  have  the  same 
jurisdiction  in  criminal  cases  as  justices  of  the  peace.  Commonwealth 
V.  Clark;  Same  ▼.  Womicutt.  October  82,  1884.  Rockcastle  Cir.  Ct. 
Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  P.  W.  Hardin  for  appellant;  F. 
H.  Reppert  for  appellees. 

Limitations— 
1.  Disabilities— Adverse  possession— Two  of  three  joint  devisees  and  the 
infant  heirs  of  the  third  instituted  this  action  in  1878  against  appellants 
for  the  recovery  of  the  land  devised  to  them,  of  which  appellant  had  had 
the  actual  adverse  and  continuous  possession  since  1868.  All  the  devisees 
had  for  several  years  prior  to  1858  been  married  women,  and,  except  the 
one  whose  heirs  are  suing,  who  was  still  a  married  woman  at  the  time 
of  her  death  in  1873,  are  yet  married  women.  Held— That  the  recovery 
by  the  plaintiffs  is  not  barred.  (Moore  v.  Calvert.  &c.,  6  Bush,  856.) 
Parker,  &c.  v.  Smith,  &o.  October  11,  1884.  Franklin  Cir.  Ct.  Opin. 
by  Lewis,  J.,  Ct.  Ap.,  aff.  on  original  and  rev.  on  cross  apimal.  Preston 
&  Brown,  John  L.  Scott  and  W.  H.  Sneed  for  appellants;  Hord  &  Tra- 
bue  for  appellees. 
3.  Action  by  mortgagee  to  recover  mortgaged  property— An  action  by  the 
mortgagee  of  i>ersonal  property  to  recover  the  property,  or  its  value,  from 
one  who  purchased  it  from  the  mortgagor,  is  barred  by  the  lapse  of  five 
years  from  the  date  at  which  the  purchaser  tooli  possession  of  the  prop  - 
erty  and  converted  it  to  his  own  use.  Walker  v.  Chenning,  Ex 'or.  Oc- 
tober 8,  1884.  Pendleton  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct..  rev. 
Carlisle,  Goebel  &  Carlisle  for  appellant;  Clark  &  Applegate  for  appellee. 

Local  Option  Law— See  Pleading,  &c.,  in  Crim.  Cases,  10,  14. 

Married  Woman— 

1.  A  married  woman  may  mortgage  her  general  estate  to  secure  the  debt  of 
the  husband. 

2.  The  acknowledgment  of  a  married  woman  to  a  deed  or  mortgage  can 
not  be  invalidated  by  proving  an  alibi  on  her  part.  Blrkhead  v.  Kyle, 
&c,  October  25,  1884.  Lou.  Ch.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff. 
£.  S.  Watts  and  Mix  &  Rogers  for  appellant ;  John  Barret  for  appellees. 

Mechanics'  Lien — 

1.  Under  the  mechanics'  lien  law  applicable  to  the  city  of  Louisville  the 
mechanic  can  assign  his  lien,  but  the  assignee  takes  it  subject  to  the 
same  conditions  upon  which  the  original  contractor  held  it,  and  a  sub- 
contractor, therefore,  still  has  the  right,  at  any  time  before  the  employer 
has  paid  the  debt,  to  acquire  a  lien  for  himself  by  notice  to  the  employer. 

2.  Neither  the  contractor  nor  subcontractor  can  acquire  an  enforceable  lien 
for  a  less  sum  than  $10. 
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8.  No  lien  attaches  in  favor  of  the  subcontractor  until  he  has  given  the  re- 
quired notice,  and  in  an  action  by  him  to  enforce  his  lien  he  must  allege 
facts  showinf;  that  the  statute  has  been  complied  with  in  this  respect 
Mulliken  v.  Seiber,  &c.  October  8,  1884.  Lou.  Gh.  Ct.  Opin.  by  Rich- 
ards, J.,  Sup.  Ct.,  rev.  Ward,  P.  J.,  dissenting.  Bland  Ballard  and 
Alex.  P.  Humphrey  for  appellant;  Elliott  &  Hemingray  for  appellees. 

Negligence— 
1.  Willful  neglect— While  the  rapid  speed  of  a  train  at  an  ordinary  crossing 
where  the  usual  signal  is  given  in  time  for  travelers  to  have  notice  of  its 
approach  is  not  of  itself  willful  neglect,  yet  as  it  appears  in  this  case  the 
train  was  approaching  a  dangerous  crossing  at  the  rate  of  thirty-five  or 
forty  miles  an  hour  in  the  face  of  a  storm  of  wind  and  rain  that  ob- 
structed the  vision  as  well  as  the  hearing  of  those  on  or  near  the  road, 
without  any  precaution  other  than  a  signal  at  the  usual  time  and  place, 
it  can  not  be  said  that  there  is  an  entire  absence  of  evidence  showing 
willful  neglect. 
"2.  Evidence— The  court  properly  refused  to  allow  the  defendant  to  prove 
that  no  one  other  than  the  plaintiff's  intestate  had  been  killed  at  the 
crossing  where  he  lost  his  life,  as  this  fact  did  not  tend  to  refut«  the 
proof  of  willful  neglect  or  contradict  the  testimony  as  to  the  dangerous 
condition  of  the  crossing.  L.  &  N.  R.  R.  Co.  v.  Wallace's  Adm'r.  Oc- 
tober 16.  1884.  Simpson  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aflf.  W. 
Lindsay  for  appellant;  J.  A.  Mitchell  and  E.  W.  Hines  for  appellee. 

New  Trial— See  Practice  in  Civ.  Cases,  4— 

1.  Time  for  motion— The  time  within  which  a  motion  for  a  new  trial  may 
be  made  begins  to  run  when  the  verdict  or  decision  of  fact  is  made,  al- 
though no  judgment  upon  the  verdict  has  been  entered.  Special  verdict 
returned  January  30th,  and  judgment  rendered  thereon  May  7th,  a  motion 
for  a  new  trial  entered  May  8th  was  too  late.  Imperial  Fire  Ins.  Co.  v. 
Kiernan.  Northern  Ins.  Co.  v.  Same.  October  1,  1884.  Jeff.  Ct.  Com. 
Pleas.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  P.  T.  Fox,  jr.,  for  appel- 
lants; W.  Lindsay  and  S.  F.  J.  Trabue  for  appellee.  Also  Dear,  &c.  v. 
Warman.     October  8,  1884. 

"2.  New  trial  upon  payment  of  cost— An  order  granting  a  new  trial  is  void 
in  so  far  as  it  requires  the  payment  of  all  costs  as  a  condition  precedent, 
but  is  a  valid  order  to  the  extent  that  under  it  the  costs  of  the  former 
trial  may  be  required  to  be  paid  as  a  condition  precedent  to  a  new  tarial. 

3.  The  court  in  granting  a  new  trial,  upon  payment  of  costs,  has  no  right 
to  require  the  costs  to  be  paid  within  a  shorter  time  than  forty  days,  the 
time  allowed  by  the  statute  and  the  party  to  whom  the  new  trial  is 
granted  still  has  forty  days  within  which  to  pay  the  costs  of  the  former 
trial,  notwithstanding  the  fact  that  the  order  of  the  court  may  require 
the  payment  to  be  made  within  a  shorter  time.  McClary  v.  Nash.  Oct. 
8,  1884.  Jeff.  Ct.  Com.  Pleas.  Opin.  by  Ward,  P.  J.,  aff.  Blliott  & 
Hemingray  for  appellant ;  Kohn  &  Barker  for  appellee. 
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6.  Where  x)arties  against  whom  a  judgment  has  been  rendered  commence 
proceedings  for  a  new  trial,  whether  by  petition  or  by  motion  in  the 
original  action,  and  a  new  trial  is  awarded  them,  they  thereby  become 
parties  to  the  original  action,  and  the  court  has  jurisdiction  over  their 
X)ersons  to  enter  such  orders  as  the  ends  of  justice  may  require. 

6.  A  decree  in  an  action  for  a  new  trial  vacating  such  orders  in  the  orig- 
inal action  as  were  "prejudicial"  to  the  petitioners  for  a  new  trial  left 
in  full  force  and  effect  all  orders  favorable  to  them,  among  which  was  a 
judgment  dismissing  the  original  action  for  want  of  prosecution.  There- 
fore, after  the  decree  vacating  all  "prejudicial"  orders,  the  original 
action  stood  as  if  no  steps  had  been  taken  therein  after  the  judgment 
dismissing  it,  and  without  in  some  way  abrogating  that  judgment  the 
court  had  no  authority  to  grant  any  relief  to  the  plaintiff  in  that  action. 
Sewell,  &c.  V.  Combs.  October  15,  1884.  Breathitt  Cir.  Ct.  Opin.  by 
Richards,  J.,  Sup.  Ct.,  rev.  A.  Duvall  for  appellants;  I.  N.  Cardwell 
and  J.  L.  Scott  for  appellee. 

Nonresident — 
1.  Attorney  for— Where  the  appellant  has  an  attorney  appointed  to  defend 
for  the  nonresident  appellee,  he  can  not  escape  the  payment  of  an  allow- 
ance to  the  attorney  by  showing  that  there  was  no  necessity  for  the  ap- 
pointment, by  reason  of  the  fact  that  the  nonresident  had  entered  his 
appearance.  Ryland  v.  Suire.  October  15,  1884.  Kenton  Cir.  Ct.  Opin. 
by  Kichards.  J.,  Sup.  Ct.  Adjudging  resp.  to  rule  insufficiept.  M.  R. 
Lockhart  for  appellant ;  J.  F.  &  C.  H.  Fisk  for  warning  order  attorney. 

Partnership — 

1.  The  property  of  a  partnership  belongs  to  the  firm,  and  not  to  the  part- 
ners, each  of  whom  is  entitled  only  to  a  share  of  what  may  remain  after 
payment  of  the  partnership  debts  and  after  a  settlement  of  the  accounts 
between  the  partners ;  consequently  no  greater  interest  can  be  derived 
from  a  voluntary  sale  of  his  interest  by  a  partner,  or  by  a  sale  of  it  under 
execution. 

2.  The  legal  value  of  such  a  sale  involves  the  implication  that  the  selling 
partner  Is  not  to  be  called  on  as  a  debtor  to  pay  back  what  he  has  as- 
partner  withdrawn  for  his  own  use.  The  partner's  individual  account 
is  not  a  debt  due  to  the  firm,  but  a  matter  to  be  adjusted  in  a  settlement 
of  firm  business  among  the  members,  when  all  sums  so  withdrawn  by 
other  partners  will  also  be  considered.  Eubank,  Sco.  v.  Vance.  October 
39,  1884.  Simpson  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  Milli- 
ken  &  Bush  for  appellant;  Geo.  C.  Harris  for  appellee. 

8.  Failure  to  keep  accounts— The  appellant  having  applied  to  a  court  of 
equity  asking  a  settlement  of  partnership  accounts,  and  it  appearing  that 
by  reason  of  the  neglect  of  both  the  plaintiff  and  the  defendants  in  fail- 
ing to  keep  any  accounts,  it  is  impracticable  to  make  any  adjustment  or 
the  partnership  matters,  no  judgment  should  be  rendered  in  favor  of 
either  party  but  the  petition  should  be  dismissed,  although  it  appears. 
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that  if  either  pftrty  is  entitled  to  judgment  it  is  the  appellant,  plaintiif 
below.  Bradford  v.  Wares'  Ex 'or,  &o.  October  23, 1884.  Bracken  Ghy. 
Gt.  Opin.  by  Pryor,  J.  Ct.  Ap.,  rev.  W.  Lindsay  and  Jno.  B.  Clark 
for  appellant ;  B.  G.  Willis  and  E.  Whlttaker  for  appellees. 

Patents— 
1.  Correction  of  calls— While  the  law  permits  the  correction  of  the  calls  of 
a  patent  by  the  plat  and  certificate  of  survey  upon  which  it  is  based,  this 
should  only  be  done  when  clearly  authorized  by  the  testimony. 
S.  Exclusion— Where  the  patent  upon  which  the  plaintiff  in  an  action  of 
ejectment  relies  contains  an  undefined  exclusion  and  the  defendant  has 
put  in  issue  the  plaintiff's  title,  it  rests  upon  the  plaintiff  to  show  that 
the  land  he  claims  is  not  within  the  exclusion,  but  when  he  has  shown 
this,  if  the  defendant  seeks  to  shelter  under  an  older  patent,  which  also 
contains  an  exclusion,  then  the  burden  is  thrown  upon  him  to  show  that 
his  claim  is  not  within  the  exclusion  in  his  own  patent.  Harris  v. 
Lavin,  &c.  October  21,  1884.  Floyd  Clr.  Ct.  Opin.  by  Holt.  J.,  Ct. 
Ap.,  aff.  R.  H.  Weddington  and  James  Gobel  for  appellant;  W.  C. 
Ireland  and  W.  S.  Haskins  for  appellees. 

Pension  Money— 
1.  Exemption— The  fact  that  land  was  purchased  with  money  received  by 
the  owner  as  a  pensioner  of  the  United  States  does  not  exempt  It  from 
the  payment  of  his  debts.  Pension  money  is  exempt  only  until  it  reaches 
the  hands  of  the  pensioner.  Hudspeth  v.  Harrison,  Ac.  October  23, 
1884.  Taylor  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  Russell  &  Rus- 
sell for  appellant;  H.  Robinson  and  W.  B.  Harrison  for  appellees. 

Personal  Representative— See  Heirs,  1,  2. 

Pleading— 

1.  Failure  to  traverse  allegation  of  value— Subsection  4  of  section  196  of 
the  Code, relating  to  allegations  concerning  value  or  amount  of  damage, 
does  not  relate  to  a  case  where  it  is  alleged  that  the  defendant  expressly 
agreed  to  pay  the  specified  sum,  but  to  cases  where  his  liability  is  based 
on  an  express  contract  which  binds  him  to  pay  some  amount  in  case  of  a 
breach,  and  where  the  facts  alleged  by  the  pleader  require  the  defendant 
to  pay  the  sum  claimed.  McKinley'B  Ass'ee  v.  Barney,  &o.  October  8, 
1884.  Kenton  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  Clark  & 
Simon  for  appellant;  O'Hara  &  Bryan  for  appellees. 

2.  Defects  cured  by  verdict— Defects  in  a  petition  are  cured  by  the  verdict 
and  judgment  when  the  issue  joined  is  such  as  necessarily  requires  on 
the  trial  proof  of  the  facts  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  the  judge  would  have  directed  the  jury  to 
give,  or  the  jury  would  have  given,  the  verdict.  McDowell,  &c.  v.  L«lii- 
ville,  &c.  October  1,  1884.  Robertson  Ch.  Ct.  Opin.  by  Ward,  P,  J., 
Sup.  Ct.,  aff.  W.  Buckler  and  O.  S.  Deming  for  appellants;  W.  W. 
Kimbrough,  B.  G.  Willis  and  A.  Duvall  for  appellees. 
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Pleading  and  Pmctice  in  Crim.  Gaaes— 

1.  Verdict  returned  in  absence  of  defendant— The  fact  that  appellant,  who 
was  found  guilty  of  a  felony,  was  absent  from  the  court  room  when  the 
verdict  of  the  jury  was  returned  and  received  by  the  court,  having  ab- 
sconded after  the  jury  retired  to  consider  of  their  verdict,  would  afford 
DO  ground  for  reversal,  even  if  the  court  had,  under  the  Criminal  Code, 
power  to  revise  the  alleged  error  of  the  lower  court. 

2.  Delay  in  entering  judgment— The  fact  that  the  verdict  was  returned  in 
October,  1881,  and  judgment  was  not  rendered  until  May,  1884,  does  not 
entitle  appellant  to  a  reversal,  as  judgment  could  not  be  rendered  agains^ 
him  except  in  his  presence,  and  he  was  not  arrested  and  brought  into 
court  until  the  time  at  which  judgment  was  rendered  against  him, 
although  bench  warrants  were  issued  from  time  to  time  as  provided  by 
section  S85  of  the  Criminal  Code.  Smith  v.  Commonwealth.  September 
4,  1884.  Hardin  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  aflf.  H.  T.  Wil- 
son for  appellant;  P.  W.  Hardin  for  appellee. 

3.  Evidence— A  witness  having  testified*  to  material  facts  for  the  defend, 
ant,  it  was  competent  for  the  Commonwealth  to  prove  that  he  had  pre- 
viously stated  that  he  knew  nothing  about  the  case. 

4.  Competency  of  attorney  as  witness — An  attorney  is  not  incompetent  to 
testify  against  the  defendant  by  reason  of  the  fact  that  he  is  assisting  in 
the  prosecution. 

5.  Even  if  the  opinion  of  a  physician  as  to  the  relative  position  of  the 
parties  at  the  time  of  the  shooting,  based  upon  the  nature  of  the  wounds, 
was  not  competent  evidence,  it  was  not  prejudicial  as  it  related  to  a 
matter  as  to  which  the  jury  could  judge  as  well  without  this  testimony 
as  with  it. 

6.  Instructions— Although  the  instructions  as  to  self-defense  was  objection- 
able by  reason  of  the  fact  that  it  failed  to  inform  the  jury  who  was  to 
judge  of  the  ''apparently  necessary  self-defense,"  the  objection  was  cured 
by  another  instruction,  the  two  instructions  together  fully  presenting  to 
the  jury  the  law  of  self-defense.  Letcher  v.  Commonwealth.  Octobej. 
11,  1884.  Jessamine  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  G.  R. 
Ppyor  and  Geo.  Denny  for  appellant;  P.  W.  Hardin  for  appellee. 

7.  Reversal  error— The  court  refuses  to  reverse  in  this  case  upon  the  ground 
that  a  juror,  who,  when  taking  his  seat  in  the  jury  box,  made  oath  that 
he  had  neither  formed  nor  expressed  an  opinion,  had  before  the  trial  ex- 
pressed an  opinion  that  the  accused  was  guilty,  the  question  being  pre- 
sented for  the  first  time  on  the  motion  for  a  new  trial.  PuUiam  v- 
Commonwealth.  October  14,  1884.  Mercer  Cir.  Ct.  Opin.  by  Pryor,  J., 
Ct.  Ap.,  aflf.  Thompson  &  Bush,  Bell  &  Wilson,  E.  H.  Gaither  and 
John  C.  Thompson  for  appellant ;  P.  W.  Hardin  for  appellee. 

8.  Instructions— An  instruction  to  fhe  jury  that  they  must  believe  **that 
defendant  not  only  shot  the  deceased  unlawfully,  but  that  said  shot  was 
the  cause  of  his  death,"  should  have  been  modified  on  motion  of  the  de- 
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fendADt  by  inserting  the  word  * 'proximate'*  before  the  word  *  •cause,"  it 
appearing  that  the  deceased  had  pneumonia,  and  that  the  wound,  which 
was  not  necessarily  or  probably  fatal,  was  inflicted  November  24,  1877, 
death  not  occurring  until  February  21, 1878.  Huffman  v.  Commonwealth. 
October  16,  1884.  Mercer  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  rev. 
Bell  &  Wilson  for  appellant. 
9.  Trial  by  judge— Although  there  is  no  provision  in  the  Criminal  Code 
authorizing  a  judge  to  try  the  accused  upon  the  evidence,  yet  an  agree- 
ment  to  this  effect  that  has  been  executed  will  be  in  misdemeanor  cases 
held  valid  in  this  court,  but  the  finding  of  the  circuit  judge  in  .such  cases 
must  be  treated  as  the  verdict  of  a  jury  and  be  given  the  same  force  and 
effect. 

10.  Prosecution  under  local  option  law— While  in  prosecutions  utider  the 
"local  option  law"  the  court  takes  judicial  notice  of  the  passage  of  the 
law,  it  can-  not  know  that  the  law  is  in  force  in  any  particular  locality 
except  by  averments  and  proof  showing  the  prerequisite  steps  have  been 
taken  for  its  adoption.  The  only  averments  necessary  for  this  purpose 
are  that  the  county  court,  upon  a  proper  petition,  ordered  u  poll  to  be 
opened;  that  at  a  named  time  an  election  was  held  pursuant  to  that 
order,  at  which  a  majority  of  the  legal  voters  in  the  district  voted 
against  the  sale  of  spirituous,  vinous  or  malt  liquors:  that  the  board  of 
examiners  of  the  election  compared  the  vote  and  certified  the  same;  and 
that  the  county  judge  caused  the  certificate  to  be  spread  upon  the  order 
book  at  a  date  named.  These  facts  can  all  be  proved  by  the  production 
of  the  order  book  or  a  certified  copy  thereof.  The  certificate  is  prima 
facie  evidence  that  the  election  was  held  and  the  result  thereof. 

11.  Introduction  of  testimony— To  promote  the  ends  of  justice  the  trial 
court  must  be  allowed  a  wide  discretion  in  permitting  a  party  to  intro- 
duce additional  testimony  after  announcing  himself  through,  and 
whether  or  not  this  discretion  has  been  abused  must  depend  upoD   the 

,  circumstances  of  the  particular  case.  Ellison  v.  Commonwealth.  Octo- 
ber 1,  1884.  Shelby  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff. 
James  W.  Head  for  appellant. 

12.  Indictment  against  corporation— An  indictment  against  apiiellee,  which 
does  not  allege  its  existence  as  a  corporation,  is  insufficient.  Common- 
wealth V.  C,  N.  O.  &  T.  P.  R.  R.  Co.  October  1,  1884.  Lincoln  Cir.  Ct. 
Opin.  by  Richards,  J.,  Sup.  Ct.,  aff.    R.  C.  Warren  for  appellant. 

13.  Exhibits  must  be  embraced  in  bill  of  exceptions.  Exhibits  not  embraced 
In  the  bill  of  exceptions,  but  copied  by  the  clerk,  with  a  statement  by 
him  that  they  are  the  exhibits  referred  to  In  the  bill,  can  not  be  con- 
sidered. 

14.  Local  option  law— Upon  the  trial  of  appellee  under  an  indictment  for 
violating  '* option  law"  in  a  certain  civil  district,  there  being  no  evi- 
dence that  the  act  popularly  knqwn  as  the  local  option  law  was  in  force 
in  that  district,  a  peremptory  instruction  to  find  for  the  defendant  ^was 
proper.  Commonwealth  v.  Adair.  October  16,  1884.  Graves  Cir.  Ct. 
Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  C.  H.  Thomas  for  appellant;  Rob- 
ertson, Smith  &  Bobbins  for  appellee. 
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16.  Misjoinder  of  defendants— Several  persons  can  not  be  jointly  indicted 
for  indecent  exposure  of  their  persons,  and  the  Commonwealth  refusing 
under  such  an  indictment  to  elect  which  one  of  the  defendants  it  would 
prosecute,  a  demurrer  to  the  Indictment  was  properly  sustained.  Com- 
monwealth V.  Gest,  &c.  October  15,  1884.  Trimble  Cir.  Ct.  Opin.  by 
Bowden,  J.,  Sup.  Ct,  aff.    J.  S.  Morris  for  appellant. 

Practice  in  Civil  Cases— 

1.  Where  several  cabes  have,  by  consent,  been  ordered  to  be  heard  together, 
an  admission  of  fact  entered  of  record  by  a  pleading  filed  In  one  case 
will  be  treated  as  an  admission  in  all.  Bamberger,  Bloom  &;  Co.  v. 
White,  &c.  Carter  Bros.,  &c.  v.  Same.  McClung,  Day  &  Riley  v.  Same. 
October  29,  1884.  Caldwell  Cir.  Ct.  Opin.  by  Richards.  J.,  Sup.  Ct., 
rev.  F.  W\  Darby  for  appellants;  Geo.  W.  Duval  1  and  Wm.  Marble  for 
appellee. 

2.  Objections— There  must  be  an  objection  as  well  as  an  exception  to  a 
motion  to  strike  out  a  part  of  a  pleading. 

3.  Bill  of  exceptions— Orders  of  court  striking  out  parts  of  pleadings  must 
be  copied  in  the  transcript,  or  an  appellate  court  will  not  unc^ertake  to 
revise  them.  Such  matters  can  not  be  properly  embraced  in  the  bill  of 
exceptions,  and  mere  recitals  in  the  bill  that  such  orders  were  entered 
will  be  treated  as  a  nullity. 

4.  New  trial— The  time  within  which  a  motion  for  a  new  trial  must  be 
made  begins  to  run  when  the  verdict  is  returned,  although  judgment  be 
not  then  entered  upon  the  verdict.  Dier,  &c.  v.  Warman.  October  8, 
1884.  Jeff.  Ct.  Com.  Pleas.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff.  John 
C.  Russell  for  appellants ;  R.  H.  Thompson  and  Guy  C.  Sibley  for  ap- 
pellee. 

5.  Judgment  by  default— When  a  cause  of  action  is  sufficiently  alleged  in 
a  petition  and  the  defendant  answers  without  denying  the  material  aver- 
ments a  judgment  can  be  rendered  against  him  by  default  upon  the 
pleadings  alone.  It  in  not  necessary  in  such  cases  that  the  cause  should 
be  assigned  to  a  day  upon  the  docket  and  be  heard  and  submitted ;  it  is 
sufficient  for  the  plaintiff  to  move  for  judgment  at  any  time  after  the 
filing  of  the  answer.  Duncan  v.  Hardin,  &c.  October  8,  1884  Breckin- 
ridge Cir.  Ct.  Opin.  by  Richards.  J.,  Sup.  Ct..  aff.  Stewart  &  Atchi- 
sion  for  appellant;  Kincheloe  &  Eskridge  for  appellees. 

6.  Where  a  party  obtains  a  rule  against  the  opposite  party  to  verify  his 
pleadings,  but  fails  to  cause  the  court  to  act  upon  the  rule,  he  can  not 
complain.  Harris  v.  Lavin,  &c.  October  21,  1884.  Floyd  Cir.  Ct. 
Opio.  by  Holt,  J.,  Ct.  Ap.,  aff.  R.  H.  Weddington  and  James  Qobel 
for  appellant;  W.  C.  Ireland  and  W.  S.  Haskins  for  appellees. 

7.  Where  the  court,  After  overruling  a  demurrer  to  a  pleading,  becomes 
convinced  that  the  pleading  is  bad,  the  order  overruling  the  demurrer 
should  be  set  aside  and  the  demurrer  sustained,  with  leave  to  amend. 
Baker   &  Rubel  v.  Whips.  &c.     October  30,  1884.     Lou.  Chy.  Ct.     Opin. 

November,  1884 — 6 
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by  Pryor,  J.,  Ct.  Ap.,  rev.    F.  T.  Fox,  jr.,  for  appellant;  C.  B.  Seymour 
for  appellees. 

8.  Waiver— A  deferdant  having  objected  to  the  filing  of  a  petition  by  a 
party  to  be  made  u  party  plaintifif  did  not  waive  that  objection  by  ob- 
taining time  to  answer. 

9.  A  party  whose  claim  is  hostile  to  that  of  both  litigants  in  a  pending 
suit  and  who  Is  not  a  tenant  in  common  with  either,  or  a  joint  owner, 
oan  not  come  in  as  plaintiff  with  a  new  and  independent  cause  of  action 
with  reference  to  the  same  property,  and  require  both  parties  to  the  orig- 
inal controversy  to  appear  and  answer  as  if  ho  had  been  the  original 
plaintiff,  although  his  interest  might  require,  upon  a  proper  state  of 
case,  that  the  court  should  make  him  a  defendant.  Soott  v.  Wilson. 
October  30,  1881.  Lewis  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  A. 
Duvall  and  John  L.  Scott  for  appellant :  Wm.  Lindsay  for  appellee. 

Purchasers— 
1    Liability  for  mortgage   debt— When  one  buys  land  expressly  subject  to 
a   mortgag(*  upon  it,  he  does  not  thereby  assume  any  personal   llabiUty 
f(jr  the  payment  of  the  mortgage  debt. 

2.  Insurance— Insurance  taken  out  by  the  purchaser  upon  property  pur- 
chased .<«ubjeoC;  to  a  mortgage  does  not  enure  to  the  benefit  of  the  mort- 
gagee. Clay  Fire,  &o.,  Ins.  Co.  v.  Hickman,  &c.  October  2,  1884. 
Campbell  Chy.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  E.  W.  Hawkins 
and  Geo.  R.  Fearons  for  appellant;  F.  M.  Webster  for  appellees. 

Railroads  -  See  Negligence-  ' 

1.  Failure  of  railroad  company  to  repair  highway  crossing — An  indict- 
ment against  a  railroad  company  for  failing  to  keep  a  highway  crossing 
in  repair  must  allege  facts  showing  the  corporation  to  be  in  law  bound 
to  keep  in  repair  that  portion  of  the  highway  claimed  to  be  out  of  rejiair, 
and  as  the  liability  of  the  company  in  this  respect  can  not  under  any 
circumstances  be  extended  beyond  the  limit  of  its  right  of  way,  no  in- 
dictment is  sufficient  that  is  not  based  exclusively  upon  the  defendant's 
failure  to  repair  within  these  limits.  As  the  indictment  in  this  case 
alleges  that  the  offense  was  committed  by  reason  of  the  condition  of  the 
crossing  "and  the  approaches, "  without  any  averment  that  the  approaches 
were  within  the  company's  right  of  way,  it  is  insufficient.  C  ,  O.  &  S. 
W.  R.  R.  Co.  V.  Commonwealth.  October  22,  1884.  Graves  Cir.  Ct 
Opin.  by  Richards.  J.,  Sup.  Ct.,  rev.  W.  W.  Tice  for  appellant:  P.  W. 
Hardin  for  appellee. 

3.  Care  in  furnishing  machinery— Railroad  companies  are  not  required  to 
furnish  the  very  best  and  latest  improvement  In  machinery,  hxit  only 
that  which  is  reasonably  proper,  when  judged  by  what  has  been  shown 
to  be  best  by  experience  and  use.  Appellee  was  not  guilty  of  nef^li^rence 
in  the  use  of  the  frog  known  as  the  T  iron  or  steel  rail,  it  appearing  that 
there  are  various  kinds  of  frogs  in  use,  and  that  it  is  a  vexed  and  open 
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question,  about  which  experts  differ,  as  to  whether  the  cast,  solid  frog  or 
the  frog  used  by  appellee  is  the  safest.  Young  v.  L.  &  N.  R.  R.  Co. 
October  7,  1884.  Jeff.  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  Aff.  Whit- 
aker  &  Parsons,  Greo.  C.  Drane  and  Isaac  H.  Trabue  |or  appellant;  Wm. 
Lindsay  for  appellee. 
3.  An  indictment  charging  appellee  with  the  commission  of  a  public 
nuisance  by  running  its  trains  across  a  public  highway  without  giving 
''the  warning  signals,"  is  too  uncertain,  as  the  pleader  may  haye  in- 
tei^ded  to  charge  that  the  defendant  did  not  cause  both  the  bell  to  be 
rung  and  the  whistle  to  be  blown,  when  either  the  one  or  the  other 
might  have  been  sufficient  to  warn  the  public.  Commonwealth  v.  L.  & 
N.  R.  R.  Co.  October  1,  1884.  Lincoln  Cir.  Ct.  Opin.  by  Richards, 
J.,  Sup.  Ct.,  aff.     R.  C.  Warren  for  appellant;  W.  Lindsay  for  appellee. 

Sheriff— See  Executions,  3. 

Street  Improvement— 
1.  Assessment  for  improvement  of  alley— All  the  property  within  a  square 
in  thft  city  of  Louisville  should  contribute  to  the  cost  of  improving  an 
alley  extending  through  the  square.  It  was  error  in  this  case  to  appor- 
tion thi' whole  cost  against  the  two  quarter  sections  of  the  square  through 
which  the  alley  extends.  Connelly,  &c.  v.  Zable,  &o.  October  29,  1884. 
Lou.  Ch.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev  IClllott  &  Hem- 
ingray  for  appellants;  S.  B.  Richardson  for  appt'l lees. 

Tltle- 
1.  The  fact  that  n  mother  never  conveyed  or  devised  her  interest  in  land 
to  her  children,  through  whom  the  plaintiffs  claim,  does  not  constitute 
A  break  in  the  chain  of  title,  as,  in  tUe  absence  of  anything  to  rebut  it, 
they  would  hold  the  land  as  her  heirs  at  law.  Parker,  &c.  v.  Smith,  &c. 
Octolier  11,  1884.  Franklin  Cir.  Ct.  Opin.  by  Lewis,  J..  Ct.  Ap.,  aff.  on 
oripinul  and  rev.  on  cross  appeal.  Preston  &  Brown,  John  L.  Scott  and 
W.  H.  Sneed  for  appellnnts:  Hord  &  Trabue  for  appellees. 

Trusts— 
1.  The  lepciil  titl?  to  land  havinpr  be.^n  acquired  by  purchase*  at-  an  execu- 
tion sale,  under  a  verbal  agreement  with  one  interested  in  it  that  it 
should  be  held  in  security  for  the  money  advanced  by  the  bidder  and  in- 
terest thereon,  subject  to  the  right  of  the  person  intorest-ed  to  redeem  it, 
an  enforceable  trust  was  created.  Craddook  v.  Ewin.  October  23,  1884. 
Green  Cir.  Ct  Opin.  by  Holt,  J.,  Ct.  Ap. .  aff  Jeff.  Kenney  for  appel- 
lant: J.  W.  Williams  and  D.  A.  (Caldwell  for  a^^iellee. 

Voluntary  Conveyances— 

1.  A  voluntary  conveyance  i.-?  not  void  as  to  liabilities  cremated  subsequent 
to  its  execution,  although  created  prior  to  i?s  recording.  Commonwealth 
V.  Gibson,  &c.  Oclnlwr  28,  1884.  Henderson  Cir  Ct.  Opin.  by  Pryor, 
J.,  Ct.  Ap.,  aff.  A.  T.  Dudley  and  Montgomery  Merritt  for  appellant; 
S.  B.  &  R.  D.  Vance  for  appellees. 
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Wills— 

1.  Where  attesting  witnesses,  upon  whose  statements  a  will  has  been  ad- 
mitted to  probate,  testify  in  the  clronit  oourt  against  the  will  it  is  not 
proper  for  the  Qourt  to  instruct  the  jury  as  to  the  value  of  such  testi' 
mony,  and  such  an  instruction  was  properly  refused  in  this  case. 

2.  The  devisee  bein^  otherwise  competent,  the  court  erred  in  this  case  In 
refusing  to  allow  him  to  testify  for  himself  as  to  the  competency  of  the 
testator  after  introducing  other  testimony,  the  testimony  offered  being 
in  rebuttal  and  not  in  chief. 

8.  Testimony  as  to  the  conduct  and  statements  of  the  devisee  which  affected 
his  general  character  for  integrity  were  incompetent,  he  not  having  been 
introduced  as 'a  witness. 

4.  A  witness  having  testified  to  facts  conducing  to  show  that  the  testator 
was  of  unsound  mind  and  stated  that  he  had  expressed  to  certain  parties 
such  an  opinion,  it  was  improper  to  introduce  such  persons  to  sustain 
the  witness  as  to  what  his  opinions  were  by  proving  his  declarations  to 
them  on  the  subject.  Ogden  v.  Ogden.  October  23,  1884.  -Daviess  Clr. 
Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  W.  N.  Sweeney  &  Sons  for  ap- 
pellant; Owen  &  Ellis  and  G.  W.  Ray  for  appellee. 

Witness— See  Wills. 
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RECENT  DECISIONS  ON  .JUDICIAL  SALES  UNDER  THE 

CODE. 

Chapter  14  (Title  X)  of  the  Civil  Code,  regiUatiug  the  impor- 
tant subject  of  gales  of  real  property- of  persons  under  disability 
has  been  frequently  construed  since  the  passage  of  the  Code  in 
1877.  It  will  be  useful  to  exhibit  the  cases  at  a  glance  with  the 
modifications  they  make  in  the  several  provisions  of  the 
chapter. 

Section  489  provides  that  a  court  of  equity  may  order  the 
vested  estate  of  an  infant  or  person  of  unsound  mind  to  be 
ac)ld  *  *  *  (3)  for  the  maintenance  of  the  infant  where  the 
suit  is  brought  by  the  guardian.  But  he  must  be  a  guardian  ap- 
pointed in  this  State — one  appointed  in  another  State  can  not 
maintain  the  action  (Allen  v.  Stump,  8  Ky.  Law  Rep.,  504). 
This  case  was  not  brought  under  the  Code,  but  under  a  section 
in  Revised  Statutes  similar  to  the  above. 

(5)  *  *  *  For  the  reinvestment  of  the  proceeds  in  other 
realty.  But  in  a  suit  under  this  section  by  the  mother  holding 
the  life  estate  against  her  children,  holding  the  remainder,  the 
mother  was  allowed  to  deduct  from  the  proceeds  of  sale  the 
value  of  her  life  estate  and  enough  to  maintain  the  children 
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before  making  the  iuveatment  required  by  the  above.     (Sawyer 
V.  Guseurth,  8  Ky.  Law  Rep.,  592. ) 

In  proceedings  under  this  section  failure  to  appoint  a  guar- 
dian ad  litem  will  not  make  the  sale  void  (Browinski  v. 
Phelps,  8  Ky.  Law  Rep.,  59).  Even  though  the  proceedings 
may  not  be  strictly  regular,  yet  title  will  pass.  (Tower  v. 
Gabhart,  8  Ky.  Law  Rep.,  622.) 

Section  490  provides  a  court  of  equity  may  order  the  sale  of 
a  vested  estate,  jointly  owned  by  two  or  more,  on  the  petition 
of  either  *  *  *  (2)  if  the  estate  be  in  possession  and  it  can 
not  be  divided  without  materially  impairing  its  value. 

This  section  applies  whether  the  estate  be  held  jointly  in 
common  or  in  co-parcenary,  though  the  terms  of  the  section 
embrace  only  such  as  is  held  jointly.  (Kean  v.  Tilford,  5 
Ky.  Law  Rep.,  655.) 

The  court  may  order  the  sale  though  all  the  parties  are  adults 
and  free  from  disabilities.  (McFerran  v.  Gossom,  2  Ky.  Law 
Rep.,  252.) 

This  section  provides  if  the  estate  be  in  possession,  yet  in 
Kean  v.  Tilford,  supra,  the  sale  was  ordered  where  some  held 
the  particular  estate  and  others  the  remainder,  yet  so  far  as 
the  latter  were  concerned  their  estate  was  certainly  not  an  es- 
tate in  possession,  and,  therefore,  was  not  embraced  in  the  sec- 
tion.    (2  Bl.  Com.,  163.) 

Section  491  provides  that  the  owner  of  the  particular  estate 
(though  an  infant)  may  have  a  sale  in  an  action  against  the 
owner  of  the  remainder  (though  an  infant).  This  section  is 
unconstitutional  so  far  as  it  authorizes  the  court  to  sell  the  in- 
terest of  those  not  under  disabilities.  (Gossom  v.  McFerran, 
supra. ) 

Section  492  provides:  **No  sale  shall  be  ordered  where  the 
deed  or  will  forbids  it."  But  where  several  own  jointly  one 
can  not  convey  his  interest  with  a  clause  against  his  grantee 
aliening,  and  so  prevent  a  sale  of  the  land  at  the  instance  of 
another  joint  owner.     (Kean  v.  Tilford,  supra.) 

Section  498  which  requires  bond  to  be  executed  to  a  person 
under  disability  before  a  sale  is  ordered,  and  makes  the   sale 
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Wid  for  failure  to  do  so,  apparently  applies  to  sales  under  all 
sections  of  the  chapter,  but  sales  under  section  490  are  valid, 
though  the  bond  be  not  executed.  Kendall  v.  Briggs,  4  Ky. 
Law  Rep.,  852;  while  those  under  section  491  are  void  if  the 
bond  is  omitted.     (Barnett  v.  Bull,  4  Ky.  Law  Rep.,  980. ) 

Notwithstanding  the  language  of  section  497,  a  sale  of  joint 
property  may  be  ordered  in  the  face  of  one  of  the  joint  owners 
objecting,  if  the  property  is  such  that  it  can  not  be  divided  with- 
out material  injur}'.     (Kean  v.  Tilford,  supra.) 


COURT  OF  APPEALS  OF  KENTUCKY. 

HENDERSON,  &c.  v.  MACK. 

(Filed  November  15,  1884 — Not  to  be  reported. ) 

Deed  conyejiDg  land  to  A  in  fee  simple  and  "with  covenant  of  general 
^warranty  during  his  natural  life,  and  after  his  death  to  ffo  to  and  belong  to 
B  absolutely,'*  construed  so  as  to  carry  out  the  intention  of  grantor,  not 7 
unthstanding  the  common  law  rule  which  gave  effect  to  the  first  clause 
where  several  conflicted.  Held— Under  this  deed  A  took  a  life  estate  and  B 
the  remainder  in  fee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  ieourt  by  Judge  Holt. 

The  only  question  presented  by  this  appeal  is  whether,  by  the 
deed  from  J,  M.  Harris  to  James  E.  Young,  the  fee  simple  title 
to  the  property  conveyed  by  it  vested  in  him  or  merely  a  life 
estate,  with  remainder  to  the  appellee,  Belle  Mack. 

The  granting  clause  of  the  deed  reads  as  follows,  to-wit:  **Do 
hereby  sell,  grant  and  convey  to  the  party  of  the  second  part, 
his  heirs  and  assigns,  the  following  described  property;"  and, 
save  this  statement,  there  is  nothing  in  the  premises  of  the 
deed  bearing  upon  the  question  at  issue. 

The  habendum,  however,  reads  thus:  **To  have  and  to  hold 
the  same  with  all  the  appurtenances  thereon  to  the  second 
partj,  his  heirs  and  assigns  forever,  with  covenant  of  general 
warranty  during  his  natural  life,  and  after  his  death  to  go  to 
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and   belong  absolutely  to  Belle  Mack,  she  paying  the  unpaid 
purchase  money  as  aforesaid.'' 

The  general  rule  is,  that  while  the  last  clause  in  a  will  must 
prevail  if  it  conflicts  with  a  preceding  one,  that  in  the  case  of 
a  deed  the  rule  is. reversed;  and  in  the  latter  case  the  iirst 
clause  must  prevail;  and  that  when  the  habendum  is  in  irrecon- 
cilable conflict  with  the  premises  or  granting  words  of  the 
deed,  the  latter  must  control. 

We  fiu.l  no  decision  of  this  court  which  will  serve  as  a  pre- 
cedent in  this  case;  and  while  the  courts  in  some  of  the  States 
adhere  strictly  to  what  may  perhaps  be  termed  the  technical 
rule  above  stated,  yet  this  may  be  by  reason  of  the  fact  that 
where  the  common  law  prevails  the  word  "heirs"  is  essential 
in  a  deed  to  create  a  fee  sim])le  title  in  the  vendee. 

The  proper  end  of  all  rules  of  construction  is  to  effect  the 
intention  of  the  parties  to  the  instrument;  and  the  intention 
of  the  grantor  in  a  deed  is  to  govern  when  it  can  be  ascertained, 
equally  as  in  the  case  of  other  instruments. 

In  arriving  at  it  the  entire  paper  must  be  considered. 

Blackstone  says  that  the  construction  must  "be  made  upon 
the  entire  deed,  and  not  merely  upon  disjointed  parts  of  it.'* 

If  clauses  are  repugnant  to  each  other  they  must  be  recon- 
ciled if  possible;  and  the  intent  and  not  the  words  is  the  prin- 
ci])al  thing  to  be  regarded. 

The  technical  rules  of  construction  are  not  to  be  resr>rtecl  to 
when  the  meaning  of  the  party  is  plain  and  obvious.  (2^oyes 
<fe  Co.  V.  Nichols,  28  Vt.,  159.) 

In  Jackson  v.  Meyers,  8  Johns,  888,  Kent,  C.  J.,  states  the 
rule  in  these  words:  "The  intent,  whnn  apparent  and  not  re- 
pugnant to  any  yuW  of  law,  will  control  technical  terms ;  for 
the  intent  and  not  the  words  is  the  essence  of  every  agreem*>nt. 
In  the  exposition  of  deeds  the  construction  must  be  upon  the 
view  and  comparison  of  the  whole  instrument,  and  with  an 
endeavor  to  give  every  part  of  it  meaning  and  effect.'' 

Applying  these  rules  of  construction  to  the  deed  in  qut^stion 
we  can  not  escape  the  conclusion  that  it  was  intended  by  it   to- 


Digitized  by  VjOOQiC 


HENDERSON,  &C.  V.  MACK.  315 

•create  but  a  life  estate  in  James  E.  Young,  with  a  remainder 
right  in  Belle  Mack. 

The  office  of  the  habentlum  clause  in  a  deed  is  to  limit  and 
define  the  estate  granted;  and  while,  as.  a  general  rule,  it  muet 
giv(^  way  to  the  granting  words  of  the  deed  when  clearly  con- 
traJ.ictory  of  them,  yet  it  should  certainly  be  resorted  to  equally 
with  the  balance  of  the  instrument  to  arrive  at  the  intention 
of  the  maker,  which  must  govern,  when  ascertainable. 

V/hen  the  intention  does  not  appear,  then  the  words  of  grant 
should  govern  if  repugnant  to  the  habendum  of  the  deed;  but 
if  the  intention  is  apparent,  then  it  should  govern.  This  rule, 
we  believe,   is  consistent  with  reason  and  U])held  by  authority. 

If  the  language  of  the  deed  admits  of  more  than  one  con- 
struction, then  the  intention  of  the  grantor,  gathered  from  the 
whole  instrument,  should  be  regarded. 

The  words  in  the  deed  in  question,  **during  his  natural  life, 
and  after  his  death  to  go  to  and  belong  absolutely  to  Belle 
Mack,  she  paying  the  unpaid  purchase  money  as  aforesaid," 
clearly  express  the  intention  to  provide  for  Belle  Mack. 

As  she  was  not  a  party  to  the  deed  she  could  take  no  interest 
in  presenti  by  it,  but  only  a  romainder  estate;  and  hence  to 
give  it  any  effect  whatever  as  to  her  it  must  be  construed  as 
vesting  only  a  life  estate  in  James  E.  Young. 

The  words  **his  heirs  and  assigns"  found  in  the  granting 
words  of  the  deed  were  evidently  those  of  mere  form,  used  by 
an  inexperienced  draftsman,  and  were  not  intended  to  create  a 
fee  simi)le  estate. 

This  is  apparent  from  the  fact  that  they  were  used  in  a  still 
stronger,  but  yet  common,  form  in  the  habendum. 

Immediately  preceding  the  words  which  created  a  remainder 
estate  in  Belle  Mack,  aiid  in  the  same  clause,  is  to  be  found  the 
expression  ''to  the  second  yiarty,  his  heirs  and  assigns  for- 
ever," and  we  must  conclude  that  they  were  used  in  both  the 
^ra'iting  and  habendum  clause  as  a  matter  of  mere  form. 

Judgment  affirmed. 

J^ell  <fe  Wilson  for  appellants. 

Thompson  &  Roach  for  appellee. 
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PARRISH,  <fec.  V.  FERGUSON,  &c. 

(Filed  November  20,  1884.) 

Costs— Charging  for  copy  not  ni&de— Where  a  party  uses  the  original  ree- 
ord  in  the  Court  of  Appeals,  upon  an  agreement  with  the  clerk  that  a  copy 
shall  be  charged  against  him  as  if  in  fact  made,  the  clerk  may  include  tb» 
cost  of  snch  copy  in  his  taxation  and  have  execution  for  it  against  the  nn- 
sucoessful  party. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hinee. 

The  court  being  sufficiently  advised  delivered  the  following- 
opinion  on  said  motions,  viz: 

This  is  a  motion  to  quash  an  execution  in  favor  of  the  clerks 
issued  from  the  clerk's  office  of  this  court,  upon  the  ground 
that  it  embraces  a  charge  for  copying  a  record  which  was  not 
in  fact  copied.  It  appears  that  counsel  for  the  party  who  was 
successful  in  this  court  obtained  permission  from  the  clerk  to 
use  the  original  record,  instead  of  having  a  copy,  upon  the 
agreement  that  his  client  should  be  charged  with  a  copy  as  if 
in  fact  made.  The  charge  was  so  made  against  the  party  ob- 
taining the  record  and  on  final  judgment  his  cost  in  this  court, 
including  a  copy  of  the  record,  was  taxed  against  the  unsuc- 
cessful party. 

Prior  to  1856  it  was  the  well-settled  practice  in  this  court  to 
allow  such  charges,  although  the  letter  of  the  law  authorized  a 
charge  for  a  copy  only.  On  the  3d  of  March,  1856,  the  legis- 
lature passed  an  act  forbidding  a  charge  for  copy  of  record  unless 
actually  made,  and  prescribing  a  penalty  against  the  clerk  for 
permitting  a  record  to  go  out  of  his  office  except  in  cases  pro- 
vided by  law  (1  Stanton's  Revised  Statutes,  volume  1,  page 
I  585).     The  General  Statutes,  adopted  December,  1873,  omitted 

both  provisions  of  the  act  of  1856,  and  provided  under  the  gen- 
eral head  of  clerk's  fees  (chapter  41,  page  459-60)  for  the  fees 
of  the  clerk  of  this  court.  The  omission  to  embrace  the  pro- 
visions of  the  act  of  1856  in  the  General  Statutes,  under  the 
authority  of  Broaddus  v.  Broaddus,  10  Bush,  299,  repealed  the 
act  of  1856  requiring  a  copy  of  a  record  to  be  in  fact  made  and 
forbidding  the  clerk  to  allow  a  record  to  go  out  of  his  office- 
except  in  cft^es  provided  by  law.     That  the  intention  to  repeal 
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this  Jaw  existed  in  the  adoption   of  the  General   Statutes  is 
strengthened  by  the  provision  therein  that  **no  clerk  of  an  in- 
ferior court  shall  permit  the  records  or  papers  of  his  oflSce  to 
be  removed  or  taken  out  of  the  county  in  which  his  oflBce  is 
kept  except  in  cases  of  invasion  or  insurrection,  or  in  obedience 
to  a  summons"  (General  Statutes,  article  1,  section  6,  chap- 
ter 16).     This  provision  is  not  found  in  the  Revised  Statutes, 
and  its  enactment  in  the  General  Statutes,  together  with  the 
omission  to  re-enact  or  continue  in  force  the  act  of  1856,  makes 
it  clear  that  the  intention  was  not  only  to  repeal  the  act  of 
1856,  but  to  recognize  the  former  well-known  custom  or  prac- 
tice in  this  court  of  charging  a  party  using  a  record  for  a  copy 
as  if  in  fact  made.     Since  the  adoption  of  the  General  Statutes 
the  practice  existing  prior  to  the  act  of  1856  of  allowing  the 
clerk  to  charge  the  party  using  a  record  with  a  copy  as  if  act- 
ually made  has  been  resumed  and  uniformly  followed.     It  has 
in  fact  been  repeatedly  and  expressly  recognized  by  this  courts 
in  overruling  motions  to  quash  executions  for  such  costs  re- 
covered by  the  successful  against  the  unsuccessful  party.    Under 
these  rulings  the  litigants  in  this  court  and  the  clerks  have 
acted  until  such  nilings  have  acquired  the  sanctity  of  judicial 
findings  to  such  an  extent  that  we  do  not  feel  justified  in  over- 
turning them.     The  unsuccessful  party  has  no  cause  of  com- 
plaint.    The  party  using  the  record  is  charged  as  if  a  copy  had 
been  made  for  him;  the  charge  is  not  made  against  the  party 
complaining,  and  he  is  in  no  worse  attitude  than  he  would  have 
been  if  the  copy  had  been  actually  made.     (General  Statutes, 
section  32,  article  26,  chapter  41,  page  460. ) 
Motion  overruled.     Judge  Holt  not  sitting. 
S.  D.  Mitchell,  W.  H.  Julian,  W.  B.  Harrison  and  John  Mc- 
Cord  for  plaintiffs  in  motions. 

H.    L.  Stone,  W.  Lindsay  and  A.  Duvall  for  defendants  in 
motions. 


ASHBROOK  v.  ROBERTS,  &c. 

(Filed  October  25,  1884.) 

1.  Lien  for  purchase  money— Assignee— D.   sold  a  tract  of  land  to  R.  for 
which  R.  paid  part  in  cash  and  executed  a  note  for  the  halance.    R.  beinfi^ 
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indebted  to  his  sod.  subsequently  procured  D.  to  make  a  deed  to  the  land 
directly  to  the  son,  without  reserving  any  lien  in  favor  of  the  purchase  note. 
D.  having  assigned  the  note  to  A.,  the  latter  brought  suit  against  the  son 
claiming  a  lien  on  the  land.  Held— A.  could  not  recover.  He  held  an  equi- 
table lien  only.  The  son's  equity  as  an  innocent  purchaser  without  notice 
was  equal  to  that  lien. 

2.  Pleading— Signing— The  word  "signed"  as  used  in  Civil  Code,  section 
115,  requires  that  the  name  of  a  party  or  his  attorney  be  written  at  the  end 
of  a  pleading;  it  is  not  sufficient  that  the  name  is  written  on  the  back:  but 
where  a  pleading  so  signed  is  objected  to,  the  objection  overruled  and  the 
pleading  admitted,  the  court  can  not  afterwards  render  judgment  against  the 
pleader  on  account  of  the  defect  without  first  giving  him  leave  to  amend. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

On  April  12,  1869,  A.  Day  sold  to  the  appellee,  Henry  Rob- 
erts, by  executory  contract,  60  acres  of  land  for  $8,800,  all  of 
which  was  then  iiaid  save  $1,650;  and  for  this  last-named  sum 
the  latter  then  executed  to  said  Day  a  note  payable  on  April 
Ist,  1870,  which  the  latter  assigned  to  the  appellant,  Ashbrook, 
on  April  17,  1869. 

Henry  Roberts,  as  guardian,  was  indebted  to  his  son,  W.  S, 
Roberts;  and  in  order  to  pay  him  he,  on  September  20,  1870, 
sold  him  the  land,  the  price  exceeding  the  said  indebtedness 
by  $498.88;  and  for  this  sum  the  son  then  executed  his  note  to 
his  father,  payable  one  day  thereafter,  and  which  subsequently 
came  to  the  hands  of  one  Conrad;  and  at  the  same  time  Henry 
Roberts  procured  Day  to  convey  the  land  directly  to  W.  S. 
Roberts,  the  deed  reserving  no  lien,  save  in  favor  of  Henry 
Roberts  for  the  $498.88,  and  acknowledging  the  payment  of 
the  $8,800. 

On  October  28,  1877,  the  appellant,  Ashbrook,  brought  this 
action,  asserting  a  lien  ujion  the  land  for  a  balance  owing  hiui 
upon  the  $1,650  note,  and  seeking  to  enforce  it  as  well  as  to 
obtain  a  personal  judgment  against  Henry  Roberts. 

The  petition  also  alleges  that  the  lien  reserved  in  the  deed 
for  the  $498.  b^8  enured  to  the  appellant's  benefit,  and  asks  that 
he  be  substituted  to  Henry  Roberts'  rights  as  to  it;  but  b}'  the 
judgment  now  in  question  this  point  was  reserved;  and  hence 
it  is  not  in  issue  upon  this  appeal. 
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The  lower  court  decided  that  the  appellant,  Ashbrook,  had 
no  lien  upon  the  land  by  reason  of  its  not  being  reserved  in  the 
Day  deed;  and  he  has  appealed,  while  the  appellee,  Henry 
Roberts,  by  a  cross  appeal,  seeks  to  reverse  the  personal  judg- 
ment that  was  rendered  against  him. 

The  demurrer  to  his  answer  was  properly  sustained,  as  it  pre- 
sented no  defense  to  the  action;  and  leave  being  given  to 
amend,  he  presented  and  offered  to  file  an  amended  answer,  in 
which  he  alleges  that  he  had  filed  his  petition  in  bankruptcy; 
that  his  protection  paper  had  issued;  that  his  discharge  would 
soon  be  granted,  and  that  no  judgment  should  be  rendered 
against  him. 

The  appellant  objected  to  its  being  filed,  but  the  court  over- 
ruled the  objection  and  it  was  filed;  and  at  the  same  term  of 
the  court,  and  within  five  days  thereafter,  the  cause  was  sub- 
mitted and  a  personal  judgment  rendered  against  the  appellee, 
Henry  Roberts,  because  (as  therein  stated)  "there  is  a  paper 
in  the  bundle  which  seems  to- have  been  intended  for  a  plea  of 
Ijankruptcy,  but  it  is  not  signed." 

The  old  Code  of  Practice  required  every  pleading  to  })e  "sub- 
scribed" by  the  party  or  his  attorney;  while  the  new  Code  has 
substituted  the  wor^  "signed."     (Civil  Code,  section  115.) 

In  this  instance  the  pleading  had  no  signature  whatever  to 
it  at  the  close;  but  upon  the  outside  and  .below  the  indorse- 
ment upon  the  back  of  it  appeared  the  name  of  the  person  who 
was  the  attorney  of  Henry  Roberts,  as  shown  otherwise  in  the 
record. 

It  is  contended  that  this  was  a  sufticient  signing  under  the 
statute;  and  that  if  the  name  of  the  party  pleading  or  his  at- 
torney appears  even  in  the  i)ody  of  the  writing,  that,  as  in  the 
case  of  a  will  at  common  law,  it  can  not  ))e  rejected  upon  the 
ground  that  it  is  not  signed. 

The  ordinary  legal  meaning,  however,  of  the  word  "signa- 
ture" is  that  the  person's  name  has  been  written  at  the  end  of 
the  instrument;  and  as  used  in  the  Code  of  Practice  the  words 
*'9ign"  and  "subscribe"  have  the  same  import.  (Civil  Code, 
section  782. ) 
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The  provision  of  the  Code  upon  the  subject  being  imperative, 
the  amended  answer  was  defective;  but  the  court  had  in  effect 
overruled  a  demurrer  to  it  b}^  permitting  it  to  be  filed,  although 
objected  to  by  the  appellant. 

It  had  thereby  in  substance  said  to  the  party  that  his  plead- 
ing was  sufficient;  and  yet,  without  the  least  intimation  to 
him,  so  far  as  is  shown  by  the  record  that  the  court  had  changed 
its  opinion,  it,  at  the  same  term  in  a  final  judgment,  rejected 
it,  and  thereby  deprived  the  party  of  any  opportunity  to  amend. 

Such  a  practice  can  not  be  sanctioned,  as  it  would  defeat  in- 
stead of  promote  justice,  the  attainment  of  which  is  the  object 
of  the  Code  and  all  law. 

The  court,  by  its  own  error  misleads  the  party  and  creates 
the  belief  in  his  mind  that  his  pleading  is  sufficient;  and  then, 
without  affording  him  an  opportunity  to  amend,  the  cause  is 
submitted  upon  the  motion  of  the  adverse  party,  and  a  final 
judgment  rendered  against  him  because  the  pleading,  which 
the  court  has  just  said  was  sufficient,  is  in  fact  defective. 

If  the  order  filing  the  amended  answer  had  been  proper,  then 
the  action  did  not  stand  for  trial  at  that  term ;  and  as  it  was 
improperly  made  the  court  should  have  set  it  aside,  or  in  some 
way  notified  the  appellee  that  the  pleading  was  insufficient* 
and  given  him  an  opportunity  to  amend  it.  (Edison  v.  Tat- 
urn,  &c.,  1  Ky.  Law  Rep.,  418.) 

There  is  no  charge  of  fraud  upon  the  part  of  the  appellee,  W. 
S.  Roberts,  in  the  making  of  the  deed  to  him  by  Day;  but  it 
is  claimed  that  he  had  knowledge  and  notice,  when  it  was 
made,  of  the  existence  of  the  Ashbrook  $1,660  note,  and  that 
it  was  unpaid. 

This  he  denies,  and  there  is  no  testimony  whatever  to  sus- 
tain the  charge. 

It  is  urged  that  as  the  note  was  a  lien  upon  the  land  when  it 
was  assigned  to  Ashbrook,  that  he  can  not  be  deprived  of  it 
without  his  agency  and  that  it  still  exists,  as  he  had  nothing 
to  do  with  the  making  of  the  deed  by  Day  to  W.  S.  Roberts, 
sed  non  sequitur. 
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There  is  nothing  to  show  that  Henry  Roberts  did  not  in 
fact  owe  his  son,  W.  S.  Roberts,  or  that  there  was  any  fraud 
upon  the  latter's  part,  or  that  he  had  any  notice  of  the  appel- 
lant's claim  when  the  deed  was  made  to  him. 

He  holds  the  legal  title  to  the  land  as  an  innocent  purchaser 
for  value. 

He  and  the  appellant  have  alike  acted  in  good  faith,  and 
both  are  entitled  to  the  consideration  of  the  court.  In  such  a 
case,  as  one  of  them  must  suffer,  the  chancellor  will  leave  the^ 
loss  where  he  finds  it,  and  not  relieve  the  one  by  removing  the- 
loss  from  him  and  placing  it  upon  an  equally  innocent  party. 

While  disliking  to  allow  injustice,  yet  action  by  the  court 
in  such  a  case  would  inflict  it.  Moreover,  all  things  being 
equal,  the  innocent  purchaser  is  more  favored  in  law  than  the- 
bona  fide  creditor;  and  in  this  instance  the  former  is  the  de* 
fendant,  and,  therefore,  occupies  the  best  position,  as  the  lat- 
ter is  compelled  to  ask  the  aid  of  a  court  of  equity  for  relief. 
(Summers  v.  Kilgus,  &c.,  14  Bush,  449.) 

His  claim  to  a  lien  is  purely  equitable  as  it  was  not  retained 
in  the  deed.  If  it  exists  at  all,  it  must  be  as  a  creature  of 
equity,  while  the  purchaser  has  an  equal,  if  not  a  superior, 
claim  to  the  equitable  consideration  of  the  court;  and  in  such 
a  case,  in  the  absence  of  notice,  such  a  lien  can  not  be  en- 
forced. 

The  judgment  is  affirmed  upon  the  original  appeal  and  re- 
versed upon  the  cross  appeal  of  Henry  Roberts  and  cause  re- 
manded for  further  proceedings  iii  conformity  to  this  opinion. 

C.  W.  West  for  appellant. 

L.  M.  Martin  and  T.  T.  Foreman  for  appellees. 


WITTY  V.  C.  &  O.  &  S.  W.  R.  R.  CO. 

(Filed  November  22,  1884.) 

Verdicts — Special— General— Separate  general— Where  the  jury  are  di- 
rected to  find  a  special  verdict  the  court  may,  but  is  not  compelled  to,  direct 
them  to  find  a  general  verdict  also.  <2).)  If  a  special  verdict  is  required  of 
them  the  court  may  refuse  to  give  any  Instructions  on  the  law  for  the  case, 
reserving  to  itself  the  right  to  apply  the  law  to  the  facts  after  they  are  found 
in  the  special  verdict.    (8.)  A  separate  general  verdict  defined. 
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Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

This  is  an  action  to  recover  damages  for  an  injury  received 
by  appellant  through  the  alleged  willful  and  gross  negligence 
of  appellee  while  appellant  was  in  its  employ  as  brakeman. 
Appellee  denied  any  kind  of  negligence,  and  pleaded  contrih- 
utory  negligence  on  the  part  of  appellant.  On  a])plication  of 
appellee  the  jury  were  required  to  answer  certain  questions,  in 
iihe  nature  of  a  special  verdict,  and  at  the  same  time  appellant 
also  propounded  numerous  questions  which  w^ere  answered  by 
the  jury,  but  the  court,  on  the  application  of  appellant,  refused 
to  instruct  the  jury  to  find  a  general  verdict  and  neglected  to 
define  to  the  jury  the  meaning  of  willful  or  gross  negligence. 

The  facts  testified  to  by  appellant  are  that  he  was  braking 
on  a  freight  train  of  appellee  near  McHenry  Mines  when  the 
train  was  divided  into  two  sections  and  appellant  directed  by 
the  conductor,  who  remained  w^ith  the  rear  section,  to  go  with 
the  front  section,  to  which  the  engine  was  attached,  down  to 
the  switch  at  McHenry  Mines  and  throw  the  switch  so  the  rear 
section  might  follow  and  be  run  onto  the  side  track,  and  that 
when  he  had  so  thrown  the  switch  to  cause  two  whistles  to  be 
sounded  and  that  the  conductor  would  then  bring  down  the 
rear  section  and  run  it  onto  the  switch.  Appellant  testifies 
that,  as  directed  by  the  conductor,  the  engineer,  the  fire- 
man and  himself  went  down  the  main  track  past  the  switch, 
stopped  the  engine,  opened  the  switch  and  had  two  whistles 
sounded  for  the  conductor  tc  bring  down  the  rear  section; 
that  after  waiting  some  fifteen  or  twenty  minutes,  and  seeinsj 
and  hearing  nothing  of  the  rear  section,  he  walked  around  a 
curve  in  the  road  to  ascertain  the  cause  of  the  conductor's  de- 
lay, and  saw  that  his  cars  were  *'stuck. "  He  then  returned, 
^'ithout  direction  from  the  conductor  or  anyone,  closed  the 
switch,  informed  the  engineer  that  the  rear  section  wr.s  "stuck, ' ' 
and  requested  him  to  back  up  and  assist  in  moviL^s:  the  renr 
section;  that  in  obedience  to  this  direction  thp»  eu'niieer  backed 
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his  train  and  in  going  around  the  cnrve  a  collision  occurred 
between  the  two  sections,  both  at  the  time  moving  from  op- 
posite directions,  and  appellant,  being  on  next  to  the  rear  car 
of  the  front  section,  was  injured.  Appellant  also  testifies  that 
in  so  backing  a  train  the  rules  of  the  road  required  that  three 
whistles  should  be  sounded,  and  this  was  not  done,  but  there  is 
other  evidence  tending  to  show  that  the  signal  was  given. 
There  was  also  evidence  tending  to  show  that  the  car  that  was 
wrecked,  and  which  resulted  in  the  injur)'  to  ai)pellant,  was  de- 
cayed and  insecure.  This  is  enough  of  the  evidence  to  illus- 
trate the  questions  of  law  presented. 

The  principal  complaint  of  appellant  is  that  the  court  re- 
fused to  direct  a  general  verdict  in  addition  to  the  special  find- 
ings; that  the  court  erred  in  not  defining  to  the  jury  the 
difference  between  ordinary  and  willful  or  gross  neglect,  and 
that  the  directions  for  special  separate  findings  were  so  nu- 
merous and  involved  as  to  be  misleading  to  the  jury. 

To  the  first  inquiry  presented  to  the  jury  at  the  request  of 
appellant  they  found  that  ajipellant  was  damaged  by  the  col- 
Jisioii  in  the  sum  of  $5,000.  The  second  was  as  follows:  *'If 
you  say  he  was  damaged,  was  the  injury  the  result  of  plaintiff's 
own  negligence  or  the  negligence  of  the  defendant?" 

Answer.   ^^Plaintiff's  own  negligence." 

The  5th  is:  '*If  you  find  that  the  engineer  was  negligent  in 
not  giving  the  proper  signal  of  his  movements  at  the  time  of 
the  alleged  injury,  then  you  will  say  so,  and  also  whether  said 
negligence  was  gross  or  only  ordinary." 

Answer.   **Ordinary. " 

The  seventh  requires  the  jury  to  say  whether,  at  the  time  of 
or  before  the  collision,  the  engineer  and  conductor  by  ordinary 
care  could  have  prevented  the  injury. 

Answer.   **At  the  time  they  could  not." 

The  eighth  requires  the  jury  to  say  whether,  if  the  car  wrecked 
was  defective,  "it  could   have   been   discovered    by    the   close 
scrutiny  and  inspection  of  skillful  and  competent  inspectors."' 
The  jury  answered:  '*We  think  not." 
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On  the  request  of  appellee  the  jury  found  that  the  engine 
ivas  signaled  to  move  back  by  appellant,  and  that  he  gave  the 
signal  oi  his  own  accord,  without  any  direction  from  the  con- 
ductor or  anyone  else.  The  sixth  inquiry  for  appellee  was: 
**  Would  said  accident,  in  which  plaintiff  was  injured,  have  oc- 
curred if  the  plaintiff  had  not  given  such  signals  to  said  en- 
gineer."    Answer,  **No. " 

The  14th  inquiry  is:  **Did  the  employes  of  the  defendant, 
other  than  plaintiff,  upon  said  two  parts  of  said  train  while 
said  sections  were  approaching  each  other,  and  as  soon  as  they 
knew  there  was  danger  of  a  collision  thereof,  or  as  soon  as  they 
reasonably  might  have  known  it,  make  the  proper  effort  to 
stop  said  car  and  prevent  such  collision?"     Answer.     *'Ye8." 

A  consideration  of  the  questions  raised  by  counsel  involves 
the  necessity  of  construing  sections  817,  826,  827,  828  and  829 
of  the  Civil  Code. 

Subsection  5  of  section  817  is:  **Either  party  may  require 
the  court  to  direct  the  jury  to  find  a  separate  general  verdict 
with  the  general  verdict,  or  to  find  a  special  verdict.  If  a 
special  verdict  be  so  required,  the  questions  of  law  may  be  re- 
served by  the  court  until  after  verdict;  but  if  a  general  verdict 
be  required,  either  party  maj'  ask  written  instructions  to  the 
jury  on  points  of  law,  which  shall  be  given  or  refused  by  the 
court  before  the  commencement  of  the  argument  to  the  jury." 

Subsections  1,  2  and  8  of  section  820  defines  the  meaning  of 
the  different  verdicts  that  may  be  returned  under  the  Code. 

*'Sulisection  1.  A  general  verdict  is  that  by  which  the  jury 
pronounces  generally,  upon  all  the  issues,  for  the  plaintiff  or 
for  the  defendant. 

*' Subsection  2.  A  separate  general  verdict  is  the  finding, 
upon  any  of  the  issues,  in  favor  of  the  plaintiff  or  the  defend- 
ant. 

'* Subsection  8.  A  special  verdict  is  the  finding  of  facts  by  a 
jury,  as  shown  in  their  answers  to  questions  submitted  to  them 
in  writing." 

Section  827  of  the  Code  is:  ** Unless  otherwise  directed,  the 
jury  may  find  a  general,  or  a  general  and  separate  general  ver- 
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diet  or  a  special  verdict,  with  or  without  a  general,  or  a  sep- 
arate general  verdict;  but  the  court  may  without  motion,  or 
upon  the  motion  of  a  party,  shall  direct  the  jury  to  find — 

*'l9t  A  separate  general  verdict  as  to  any  issue;  and  with 
such  finding  the  jury  shall  also  return  a  general  verdict;  and 
if  the  separate  general  verdict  be  inconsistent  with  the  general 
verdict,  judgment  shali  be  rendered  pursuant  to  the  former;  or, 
**2d.  A  special  verdict;  and  on  such  finding  the  jury  shall 
return  a  special  verdict  only,  and  the  court  shall  render  judg- 
ment upon  it.*' 

Section  828  is:  **If  a  general  and  a  special  verdict  be  incon- 
sistent, judgment  shall  be  rendered  pursuant  to  the  latter.'' 

Section  829  is:  *'If  by  a  general  verdict  either  party  be  en- 
titled to  recover  money  of  the  adverse  party,  the  jury,  in  their 
verdict,  must  assess  the  amount  of  recovery." 

The  first  inquiry  is  as  to  what  is  meant  by  a  ** separate  gen- 
eral verdict."  So  far  as  we  are  informed  there  is  no  such  pro- 
vision that  has  been  judicially  construed  in  any  of  the 
American  codes  of  civil  procedure.  It  is  not  found  in  our  Code 
of  1854,  which  was  superseded  by  the  present  Code  herein 
quoted  and  which  went  into  effect  January  1,  1877.  This  ex- 
pression is  defined  as  a  finding  **upon  any  of  the  issues  in  favor 
of  the  plaintift'  or  the  defendant,"  while  a  special  verdict  is 
defined  as  ** the  finding  of  facts  by  a  jury."  The  distinctive 
characteristic  between  the  two  seems  to  be  that  in  the  one 
case  the  jury  pass  upon  an  issue  made  by  the  pleadings,  that 
ma3'  be  constitued  of  many  facts,  and  in  the  other  they  pass 
upon  the  existence  of  facts,  without  reference  to  their  relation 
to  any  issue. 

The  meaning  of  the  expression  **separate  general  verdict"  is 
that  the  verdict  is  separate  as  to  the  particular  issue,  as  dis- 
tinguished from  any  other  issue  in  the  case,  and  general  as  to 
the  particular  issue.  That  is,  it  was  intended  to  apply  in 
cases  where  there  is  more  than  one  issue.  For  instance,  an 
action  upon  an  alleged  contract,  when  the  issues  presented  are, 
first,  was  the  contract  porcured  by  fraud  or  duress,  and,  sec- 
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ond,  if  it  was  so  procured,  and,  therefore,  voidable,  was  it  sub- 
sequently ratified   by  the  defendant  after  a  full  knowledge  of 
the  fraud  and  the  removal  of  the  duress?     If  in  such  case  the 
jury  should  find  a  general  verdict  for  the  defendant  the  court 
could  not   determine  whether  it  was  based  upon   the  ground 
that  the   evidence   authorized    the   conclusion  that   there  was 
fraud  or  duress  sufficient  to  invalidate  the  contract,  or  upon 
the  ground  that  there  was  not  evidence  requisite  to  establish  a 
ratification.     The  evidence  might  preponderate  in  favor  of  the 
conclusion  that  there  was  fraud  or  duress  sufficient  to   inval- 
idate the  contract,  but  at  the  same  time  the  evidence  upon  the 
issue  of  ratification  might  be  such  that  the  preponderance  in 
favor  of  a  ratification  would  be  so  overwhelming  that  the  court 
should  grant  a  new  trial.     The  propriety  and  uVefuine:.s  of  this 
provision  of  the  Code  as  to  separate  general  verdicts   may  be 
better  illustrated  by  a  case  where  the  issues  are,  first,  whether 
the  defendant  was  an  infant  when   he  purchased  goods  from 
the  plaintiff;  second,  whether,  if  he  was  then  an  infant,  he  rat- 
ified the  contract  after  he  become  of  age;  and,  third,  whether, 
though  he  was  an  infant  when  he  purchased   the  goods,  they 
were  suitable  to  his  financial  condition  and  to  his  station.      In 
such  a  case  a  general  verdict  for  the   plaintiff   would   leave  it 
luicertain  whether  the  jury  went  upon  the  ground  that  the  de- 
fendant was  of  age  when  he  ])urchased  the  goods,  or  upon  the 
cjround  that  he  ratified   the  contract  after  coming  of  age,  or 
upon  the  ground  that  the  goods  were  necessaries;  and    conse- 
quently  the  court  could   not  grant  a  new  trial    if  there  were 
evidence  conducing  to  sustain  the  plaintiff's  allegations  as  to 
anyone  of  the  issues,   though  there  may  have  been  a  x^repon- 
derance  of  evidence  against  him  upon  that  issue,  and  though 
he  may  have  failed  tn  sustain  his  allegations  upon   the  other 
issues.     This  is  the  instance  given  by  the  editors  of  the  Code 
of  the  evil  probal^ly  intended   to  be  provided   against   by  the 
ad()])tion  of  this  section.     If  a  separate  general  verdict  is  asked 
for  thf»  court  shall  grant  it,  and  with  it  shall  require  the  jury 
to  return  a  general  verdict.    In  such  cases  it  is  not  only  proper, 
but  n^cpssary,  that  the  jury  she  uld  be  instructed  by  the  court 
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as  to  the  law  applicable  to  the  particular  issues  to  be  found  by 
the  jury  as  fully  as  if  there  was  only  one  issue  in  the  case,  and 
the  jury  were  required  to  find  a  general  verdict  thereon.  But 
when  a  special  verdict  is  demanded  the  court  "shall"  grant  it, 
and  may  reserve  the  questions  of  law  until  after  the  special 
verdicts  are  returned.  The  court  in  its  discretion  may  also 
direct  a  general  verdict,  but  it  is  not  compelled  to  do  so  as  in 
the  case  of  a  separate  general  verdict;  if,  however,  the  court 
does  direct  a  general  verdict  it  shall  instruct  the  jury  as  to  the 
whole  law  of  the  case.  Under  the  Code  of  1854  the  court  wa» 
not  compelled  to  grant  the  request  for  special  verdict  (Sec- 
tion 847;  Louisville  &  Nashville  R.  R.  Co.  v.  Case's  Adm'r,. 
9  Bush,  785).  In  directing  special  verdicts  the  court  should 
confine  them  to  the  controlling  facts  in  the  case,  and  they 
should  be  such  as  to  enable  the  court  on  the  return  of  the  ver- 
dicts to  apply  the  law  and  enter  judgment  without  anything 
further  from  the  jury;  and  where  either  party  may  be  entitled 
to  recover  money,  or  where  damages  are  to  bo  assessed,  the  court 
should  direct  the  jury,  as  was  done  in  this  case,  to  assess  the 
amount  of  recovery.  In  this  case  the  jury  found  the  essential 
and  controlling  facts  necessary  to  an  intelligent  application  of 
the  law  by  the  court,  and  the  facts  so  found  by  the  jury  were 
of  such  a  nature  that  the  court  would  have  been  compelled  to 
enter  judgment  for  the  defendant,  even  if  there  had  been  a 
general  verdict  for  the  plaintiff. 

The  complaint  by  counsel  for  appellant  that  the  requests  for 
special  verdicts  were  more  numerous  than  the  case  required  is 
well  founded,  but  they  are  neither  so  numerous  or  irrelevant 
as  to  have  misled  the  jury.  The  answers  returned  are  mani- 
festly the  result  of  an  intelligent  comprehension  by  the  jury  of 
all  the  requests  submitted  by  the  court. 

The  failure  of  the  court  to  instruct  the  jury  as  to  what  is  or- 
dinary and  what  is  willful  or  gross  neglect  was  not  error,  be- 
cause, when  all  the  facts  are  found  by  the  jury,  this  is  a  question 
of  law  properly  reserved  by  the  court  under  section  817  of  the 
December,  1884—2 
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Code.  Such  an  instruction  would  be  essential  when  the  jury 
are  directed  to  find  a  separate  general  verdict  on  an  issue  where 
the  verdict  would  turn  upon  the  character  or  degree  of  negli- 
gence. 

Judgment  affirmed. 

J.  W.  McPherson  and  Joe  McCarroll  for  appellant. 

Holmes  Cummins  for  appellee. 


BRANNIN  &  CO.  v.  LOVING,  &c. 

LOUISVILLE  CITY  NATIONAL  BANK  v.  SAME. 

(Filed  November  11,  1884.) 

1.  Banks— Liability  of  president  and  directors— The  charter  provided  that 
the  bank  should  not  at  any  time  be  indebted  in  excess  of  its  paid-up  capita). 
At  a  time  when  the  bank  was  indebted  in  excess  of  this  sum  the  president 
put  the  bank's  name  on  a  bill  of  exchange  as  endorser,  and  sold  the  bill  to 
plaintiff.  When  the  bill  matured  the  bank  was  found  insolvent  and  plain- 
tiff  brouffht  suit  against  the  president  and  directors,  seeking  to  hold  them 
personally  liable  for  violating  the  charter.  Held— The  directors  were  not 
liable  l^cause  they  are  bound  to  ordinary  diligence  only,  and  neither  f^rosa 
carelessness  nor  even  knowledge  on  their  part  of  the  issuing  of  the  bill  was 
shown.  But  of  the  president  a  higher  degree  of  diligence  is  required  than 
of  a  director,  and  he  is  liable  because  he  in  person  endorsed  the  bill  when 
he  knew,  or  is  conclusively  presumed  to  have  known,  that  the  bank  was 
already  indebted  in  excess  of  the  amount  allowed  by  its  charter. 

2.  Release,  effect  of— Plaintiff  having,  with  the  consent  of  the  bank,  re- 
leased S.,  the  accommodation  acceptor  of  the  bill,  who  was  liable  to  plaintiff 
ex  contractu,  Held— That  release  did  not  affect  the  personal  liability  of  the 
president  in  tort  for  his  negligence. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

By  an  act  of  the  legislature,  approved  March  29,  1872,  the 
''Exchange  Bank  and  Tobacco  Warehouse  Co.,"  of  Louisville, 
was  incorporated,  and  authorized  to  transact  a  general  banking 
and  warehouse  business. 

Section  16  of  the  charter  provides  that  "the  indebted uesa  of 
this  corporation,  over  and  above  that  incurred  for  deposits  of 
money,  shall  at  no  time  exceed  their  paid-up  capital  stock." 

On  May  29,  1875,  the  "manager"  of  the  warehouse  depart- 
ment, by  the  direction  of  the  a4)pellee,  Harvey,  who  was  then 
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the  president  of  the  company,  drew  a  bill  of  exchange  in  its 
favor  upon  Spillman  &  Mitchell,  of  Scottsville,  Ky.,  and 
which  for  accommodation  was  accepted  by  them,  for  $5,000, 
payable  at  the  Merchants  National  Bank  of  Louisville,  K}'., 
four  months  thereafter,  and  which  was  indorsed  in  blank  to 
the  appellants,  Brannin  &  Co.,  for  value  and  before  maturity, 
in  the  name  of  the  corporation  by  its  said  president 

On  June  1,  1875,  a  like  bill  was  drawn  and  accepted,  save  it 
was  for  $3,000;  and  it,  before  maturity  and  for  value,  was  in 
like  manner  indorsed  to  the  appellant,  the  Louisville  City 
National  Bank. 

On  June  4,  1875,  a  third  similar  bill  was  drawn  and  accepted, 
eave  it  was  for  $4,000,  and  payable  180  days  thereafter;  and  it 
also,  before  maturity  and  for  value,  was  similarly  indorsed  to 
the  Bank  of  Shelbyville. 

When  these  three  bills,  amounting  to  $12,000,  were  thus 
negotiated  the  paid-up  capital  stock  of  the  company  amounted 
to  but  $58,900,  estimating  $15,000  of  real  estate  as  a  part  of  it, 
while  its  indebtedness  theretofore  created  amounted  to  a  much 
larger  sum,  not  counting  what  it  was  owing  to  depositors. 

The  bills  held  by  Brannin  &  Co.  and  the   Louisville  City 
National  Bank  not  having  been  paid  at  maturity,  and  both  the 
Exchange  Bank  and  Tobacco  Warehouse  Co.  and   Spillman   & 
Mitchell  having  become  insolvent,  these  actions  were  brought 
against  C.  F.  Harvey,  W.  V.  Loving  and   L.  Bronner  for  the 
purpose  of  making  them  personally  liable  for  them,  by  reason 
of  having  been  directors  of  said  company  when  they  were  nego- 
tiated.    At  the  time  this  was  done  the  cashier,  who  made  the 
gales,  incorrectly  represented  that  the  bills  were   secured    by 
property  then   in  pledge  to  the  company  for  their  payment, 
and  the  plaintiffs  seek  to  recover,   first,  upon  the  ground  that 
the  defendants  were  guilty  of  positive  fraud  in  connection  with 
the  sales;  and,  secondly,  because  the  indebtedness  was  created 
in  violation  of  the  company's  charter.     The  lower  court  held 
that  the  defendants  were  not  liable.     The  first  ground  upon 
which  a  recovery  was  sought  is  altogether  unsustained  by  the 
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testimony.  In.  fact  the  judgment  of  the  court  below  reciter 
that  upon  the  trial  there  it  was  abandoned  by  the  counsel  for 
the  appellants,  and  they  do  not  now  insist  upon  it;  so  that  the 
second  ground  is  alone  to  be  considered. 

The  directors  of  a  bank  are,  in  a  qualified  sense,  the  bank 
itself.  They  occupy  a  more  responsible  position  than  that  of 
mere  agents  or  the  officers  of  an  ordinary  corporation. 

By  reason  of  the  trustee  character  of  the  bank,  the  great 
facilities  its  officers  have  for  committing  frauds,  the  inability 
of  the  public  to  know  its  condition  and  the  supreme  control 
the  directors  have  over  its  affairs,  it  becomes  the  duty  of  the 
latter  to  so  conduct  the  business  that  any  misconduct  can  not 
longer  continue.  The  banks  transact  the  business  of  the  coun- 
try so  largely,  and  those  dealing  with  them  are  compelled  to 
rely  on  their  officers  so  implicitly,  that  the  extraordinary  priv- 
ileges accorded  to  them  should  be  properly  exercised. 

The  services  of  directors  are,  however,  usually  gratuitous; 
they  are  entitled  to  no  compensation  in  the  absence  of  a  con- 
tract for  it,  and  are  only  required  to  exercise  the  same  care 
that  an  ordinarily  prudent  man  would  in  his  own  business  of  a 
like  character. 

The  appellees,  Loving  and  Bronner,  had  no  knowledge  what- 
ever of  the  making  or  negotiation  of  the  bills  sold  the  appel- 
lants, and  never  approved  the  same. 

The  transactions  were  isolated,  ,and  the  exercise  of  ordinary 
care  upon  their  part  did  not  afford  them  notice  or  enable  them 
to  stop  them ;  and  being  isolated,  it  must  not  be  presumed  that 
they  had  notice  of  them  simply  because  they  were  directors. 

To  hold  them  liable  we  must  require  of  them  ** unremitting^ 
vigilance  in  relation  to  the  matters  intrusted  to  their  control;" 
and  this  is  not  the  proper  rule.  (Railroad  Co.  v.  Bridges,  7 
B.  Monroe,  556. ) 

If  they  were  guilty  of  negligence  to  any  extent  it  was  not  of 
such  a  gross  character  as  to  subject  them  to  a  personal  liability. 

The  appellee,  Harvey,  however,  stands  in  a  different  attitude. 
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While  there  is  no  evidence  of  mala  fides  upon  his  part,  and 
-while  no  motive  of  personal  gain  can  be  imputed  to  him,  yet 
he  was  not  only  a  director,  but  the  chief  officer  of  the  com- 
pany: and  a  higher  degree  of  diligence  is  required  of  the  presi- 
dent of  a  bank  than  of  the  other  directors. 

He  is  expected  to  exercise  a  more  constant  and  immediate 
supervision  over  its  affairs  than  one  who  is  merely  a  director. 

In  this  instance  Harvey  directed  the  bills  to  be  drawn;  he 
directed  them  sent  to  Spillman  &  Mitchell  for  acceptance;  and 
he  indorsed  them  in  the  name  of  the  company  after  the  cashier 
had  negotiated  their  sale. 

As  to  him  it  is  not  a  question  of  neglect,  but  the  violation 
of  a  known  duty,  and,  therefore,  a  breach  of  trust,  amounting 
to  a  tort;  and  nearly  a  century  and  a  half  ago  Lord  Hardwicke 
said,  in  the  celebrated  case  of  the  Charitable  Corporation  v. 
Sutton,  (fee,  2  Atk.,  404,  that  a  court  of  equity  would  lay  hold 
of  every  breach  of  trust,  let  the  person  be  guilty  of  it  either  in 
a  private  or  public  capacity. 

The  community  had  a  right  to  assume  that  the  president  of 
the  company  was  familiar  with  its  condition;  it  must  be  con- 
clusively i)resumed  that  he  was  familiar  with  the  provisions  of 
the  charter,  and  even  if  he  acted  in  ignorance  or  innocently  he 
is  not  excusable  as  in  case  of  a  mere  error  of  judgment. 

If  he  did  know  its  condition  and  the  provision  in  its  charter 
and  created  the  indebtedness,  then  he  is  certainly  liable;  and  if 
he  did  not  have  such  knowledge,  then  there  was  such  a  want  of 
information  as  was  absolutely  necessary  to  the  proper  perform- 
ance of  his  duty,  and  he  is  responsible  for  assuming  to  act 
Avithout  it. 

He  assumed  to  act  under  a  charter  containing  a  provision  so 
plain  that  it  could  not  excusably  be  broken  by  him,  and  when 
it  was  his  duty  to  know  the  condition  of  his  company,  and 
under  such  circumstances  he  is  equally  as  responsible  as  if  he 
had  been  guilty  of  fraud. 

Although  acting  bona  fide,  he  had  no  right  to  create  the 
debt;  it  was  not  merely  an  omission,  but  a  positive  violation 
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of  his  duty  by  which  an  innocent  outside  party  is  made  to  suf- 
fer, and  one  who  had  placed  confidence  in  the  implied  asser- 
tion of  authority  arising  from  the  making  of  the  paper. 

In  such  a  case  it  is  not  only  just,  but  mercantile  interests 
require  that  the  agent  should  be  held  pefsonally  liable  instead 
of  permitting  the  loss  to  fall  upon  an  innocent  party,  who  has 
been  thus  misled.  If  one  of  two  innocent  parties  must  suffer 
it  must  be  the  one  who  has  caused  the  loss,  and  induced  the 
other  to  place  a  false  confidence  in  his  acts. 

In  the  case  of  Schley,  &c,  v.  Dixon,  &c.,  24  Ga.,  278,  it  was 
held  that,  as  the  charter  of  the  Planters  &  Mechanics  Bank  of 
Columbus  required  a  certain  amount  of  the  capital  stock  to-  be 
paid  in  before  it  could  issue  notes,  and  as  the  directors  had 
issued  them  before  it  was  done,  they  were,  therefore,  per- 
sonally liable  to  the  creditors  of  the  bank,  it  having  become 
insolvent;  and  it  is  a  general  rule  that  if  a  special  deposit  is 
converted,  or  a  fund  misemployed  by  the  agency  or  consent  of 
the  president  or  directors  of  a  bank,  they  are  responsible.  It 
is  an  abuse  of  extraordinary  privileges  for  which  there  should 
be  a  remedy;  and  in  this  instance  an  agent  of  a  high  grade 
having  wrongfully  held  himself  out  as. having  authority  to  do 
an  act,  can  not  now  shelter  himself  under  the  assertion  that 
he  believed  he  had  the  power  or  that  he  acted  innocently. 

If  the  directors  of  a  bank  declare  a  dividend  when  the  bank 
is  so  much  embarassed,  that  it  is  done  either  through  fraud  or 
folly,  and  which  would  not  have  been  advocated  by  anyone 
save  from  dishonesty  or  incapacity,  they  are  personally  liable. 
(Morse  on  Banks  and  Banking,  page  77. ) 

In  this  instance  the  provision  in  the  charter  was  a  wise  one; 
it  was  intended  to  protect  the  public,  who  could  not  know  the 
condition  of  the  assets  of  the  bank,  but  who,  being  asked  to 
deal  with  it,  had  a  right  by  virtue  of  its  charter  to  rely  upon 
suflficient  capital  being  kept  on  hand  to  balance  the  indebted- 
ness; and  the  appellees,  Loving  and  Bronner,  are  not  held 
liable  because  they  had  no  part  in  the  creation  of  the  debt  in 
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question,  and  were  not,  in  our  opinion,  guilty  of  willful  care- 
lessness or  gross  negligence  as  to  it. 

It  ia  urged,  however,  that,  inasmuch  as  the  appellants,  by  an 
agreement  with  Spillman  &  Mitchell,  extended  the  time  of 
payment  of  the  bills,  thereby  the  appellees  were  released 
from  any  liability  that  may  have  existed;  and  that  this  is  cer- 
tainly so  as  to  the  appellants,  Brannin  &  Co.,  because  they 
accepted  a  certain  sum  from  Spillman  &  Mitchell  and  released 
them  from  further  liability. 

The  latter  were  bound  by  contrftct,  while  the  appellee,  Har- 
vey, ia  sued  and  liable  for  a  tort:  and  we  have  been  able  to  iSnd 
no  direct  authority  upon  the  question  whether  a  novation  of 
the  contract  or  a  release  of  the  one  in  such  a  case  releases  the 
other. 

A  release  by  the  creditor  of  one  joint  obligor  releases  another 
because  it  is  an  admission  that  the  debt  is  paid;  and  it  is  an 
interference  with  the  right  of  the  obligors  as  between  them- 
selves. 

A  release  of  one  joint  trespasser  releaj?es  the  others  because 
each  is  considered  as  sanctioning  the  acts  of  all  the  others, 
thereby  making  them  his  own  and  thus  rendering  himself 
liable  for  the  entire  damage  as  occasioned  by  himself.  He  is 
considered  as  committing  the  entire  injury,  and  a  satisfaction 
therefor  as  to  him  is  considered  as  in  full  of  the  claim. 

As  between  one  liable  by  contract  and  one  responsible  for  a 
tort  committed  in  connection  with  the  contract,  however,  there 
is  no  right  of  contribution  as  there  is  no  privity  between  them; 
and,  therefore,  no  one  is  affected  by  a  release  in  such  a  case 
save  the  parties  to  it;  and  the  reason  for  its  operating  as  a  re- 
lease to  anyone  save  the  party  to  it  fails. 

In  this  instance,  however,  Spillman  &  Mitchell  were  merely 
accommodation  acceptors;  and  hence  the  bank  could  not,  in 
any  event,  have  had  any  claim  against  them. 

Moreover,  all  the  parties  to  the  bills  consented  to  the  exten- 
sion of  the  time  of  payment,  and  the  bank  waived  any  objec- 
tion to  the  release  of  Spillman  <fe  Mitchell  by  Brannin  &  Co., 
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which  must  be  considered  as  a  consent  to  it.  The  release  was 
expressly  confined  in  its  operation  to  Spillman  &  Mitchell, 
and  expressly  reserved  the  rights  of  the  appellants  as  to  all 
other  parties,  and  it  was  plainly  not  a  satisfaction  of  the 
claims. 

The  owners  t)f  the  bills  seem  to  have  acted  prudently  as  to 
the  extension  and  release,  and  in  the  manner  calculated  to 
best  prevent  loss  to  the  appellees. 

The  injury  to  the  appellants  has  resulted  from  Harvey's  act 
and  not  from  their  neglect  or  any  indulgence  or  release  given 
by  them.     (Hord  v.  Chandler,  18  B.  Monroe,  408.) 

One  may  sue  instantly  in  damages  for  a  fraud  or  a  tort  com- 
mitted in  the  sale  of  a  note.  In  such  a  case,  to  entitle  him  to 
recover,  he  must  prove  the  sale,  the  fraud  or  tort,  and  ordinarily 
the  insolvency  of  the  obligor.  (Cope  v.  Arberry,  2  J.  J.  Mar., 
296.) 

In  this  case  there  is  no  sufficient  denial  of  the  insolvency  of 
Spillman  &  Mitchell  and  the  comjiany  at  the  maturity  of  the 
paper. 

Wherefore,  the  judgment  is  affirmed  as  to  the  appellees, 
Bronner  and  Loving,  but  reversed  as  to  the  appellee,  Harvey, 
for  proper  proceedings  in  conformity  to  this  opinion. 

Judge  Lewis  not  sitting. 

Horace  C.  Brannin  for  appellants. 

P.  B.  Muir  for  appellees,  Harvey  &  Bronner;  and  Barrett  & 
Brown  for  W.  V.  Loving. 


YORK  V.  COMMONWEALTH. 

(Filed  November  1,  1884.) 

Manslaughter— Sheriflf— Deputy— RiRht  of  to  act  out  of  county— The  sheriff 
of  Clinton  county  having  a  bench  warrant  for  the  arrest  of  P.,  appointed 
defendant  his  deputy  to  make  the  arrest.  Defendant  arrested  P.  in  another 
county,  and  in  making  the  arrest  handled  a  gun  with  which  he  was  armeA 
so  recklessly  that  it  went  off  and  killed  P.'s  companion.  Defendant  being 
indicted  for  murder,  Held— First,  the  bench  warrant  and  endorsement  of  the 
sheriff  deputizing  defendant  are  incompetent  evidence  to  show  that  the  de> 
fendant  was  acting  officially ;  second,  a  sheriff  can  appoint  a  deputy  to  execute 
process  in  the  county  only,  he  can  confer  no  power  to  act  in  another  coantr ; 
this  rule  applies  alike  to  civil  and  criminal  process;  third,  an  instrubtion  on 
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the  law  of  iuToliintary  homicide  was  not  proper  iu  this  case.  One  who  acts 
recklessly  of  human  life  is  presumed  to  intend  the  consequences  of  such 
acts,  and  if  death  ensures  is  guilty  of  manslaughter. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  bj'  Judge  Holt. 

The  appellant,  A.  A.  York,  having  been  sentenced  to  five 
years' confinement  in  the  penitentiar}' upon  a  conviction  under 
an  indictment  charging  him  with  the  murder  of  Richard  Kil- 
patrick,  seeks  a  reversal  of  the  judgment  by  this  appeal. 

If  it  be  true  that  the  trial  jur}'  were  not  properly  selected  by 
their  names  not  being  drawn  from  the  regular  panel,  or  if  the 
Commonwealth's  attorney  pro  tern,  who  prosecuted  the  case, 
had  been  previously  retained  to  prosecute  the  appellant,  yet  he 
can  not  rely  upon  these  facts  for  a  reversal  in  this  c6urt,  be- 
cause even  admitting  that  they  would  constitute  reversible 
errors  if  properly  presented,  yet  the  record  discloses  the  fact 
that  he  made  no  complaint  upon  this  score  until  the  motion 
for  a  new  trial  was  made,  and  that  he  then,  for  the  first  time, 
excepted  to  such  action;  and  a  decision  of  the  lower  court  upon 
a  motion  for  a  new  trial  is  not  subject  to  exce])tion.  (Crim- 
inal Codej  section  281. ) 

The  consideration  of  the  other  alleged  errors  requires  a  brief 
•statement  of  the  facts  attending  the  killing. 

The  sheriff  of  Clinton  county  having  a  bench  warrant  for  the 
arrest  of  one  James  Poore,  that  had  issued  upon  an  indictment 
for  a  misdemeanor  pending  in  the  circuit  court  of  said  county, 
and  having  been  unable  to  execute  it,  he,  b3^  the  proper  indorse- 
ment upon  it,  authorized  the  appellant  to  arrest  said  Poore. 

Upon  the  night  of  the  killing  the  defendant,  with  one  Spear- 
man^ went  to  the  house  of  the  father  of  the  deceased,  with 
-whom  the  son  lived,  and  which  was  in  Cumberland  and  not  in 
•Clinton  county,  for  the  purpose  of  arresting  Poore,  the  appel- 
lant having  learned  that  he  would  be  there  that  night. 

The  testimony  tends  strongly  to  show  that  the  father  had 
notified  the  appellant  that  Poore  would  be  there  that  night, 
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and  had  requested  him  to  come  and  arrest  him,  as  he  did  not 
desire  his  son  to  be  in  his  company. 

Upon  their  arrival  the  father  informed  them  that  his  son 
and  Poore  were  not  then  there,  but  to  secrete  themselves  near 
by,  and  that  they  would  detect  their  coming  from  the  barking 
of  the  dog;  and  then  to  wait  until  they  had  time  to  retire,  and 
to  then  enter  the  house,  the  door  of  which  would  be  left  open 
for  that  purpose. 

Accordingly  they  waited  until  some  time  in  the  night  when 
they  entered  the  house,  each  being  armed  with  a  shot  gun, 
and  the  appellant  having  in  the  yard,  and  before  entering, 
cocked  both  barrels  of  his  gun.  His  companion  told  him 
**there  was  no  use  in  that  and  to  unlock  it,"  but  he  persisted 
in  doing  so. 

Spearman  went  in  first,  holding  his  gun  so  that  the  muzzle 
of  it  pointed  down  at  the  floor,  while  the  appellant  followed, 
with  his  gun  cocked  and  presented  at  the  bed  in  which  were 
lying  both  Poore  and  young  Kilpatrick. 

Spearman  went  to  the  bed,  laid  his  hand  on  Poore,  and  told 
him  to  surrender,  and  he  replied  that  he  would  do  so. 

Just  at  this  time,  and  when  the  appellant  was  standing  in 
the  middle  of  the  room  with  his  cocked  gun  leveled  at  Kilpat- 
rick, the  latter  raised  upon  his  knees  in  thebedandsaid'*Don't 
shoot;"  Spearman  raised  the  same  cry;  and  immediately  the 
gun  fired  and  killed  Kilpatrick. 

The  testimony  does  not  show  whether  the  appellant  pulled 
the  trigger  or  \vhether  the  gun  was  discharged  by  accident;  and 
it  is  conflicting  as  to  whether  the  appellant  said  immediately 
after  the  firing  that  it  was  an  accident,  or  **you  see  what  I  can 
do  with  a  damn  man." 

It  is  probable  that  the  jury  did  not  believe  that  he  made  the 
latter  statement;  also  that  he  did  not  say  on  the  road  that 
night  and  before  the  killing,  as  testified  by  one  Wolfe,  that  '*if 
Poore  resisted  he  would  kill  him;  and  if  Dick  Kilpatrick  made 
an  attempt  he  would  shoot  him,"  else  they  would  hardly  have 
found  a  verdict  of  manslaughter. 
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The  fact  that  the  appellant  had  been  deputized  by  the  sheriff 
of  Clinton  county  to  arrest  Poore  did  not  authorize  him  to  do 
80  in  another  county. 

While  a  sheriff  may  by  writing  empower  any  person  to  exe- 
cnte  a  process,  yet  the  action  of  the  sheriff  himself  under  it  i» 
limited  to  his  own  county,  and  the  power  conferred  can  not 
exceed  that  of  the  principal.  It  is  true  that  a  criminal  war- 
rant is  not  directed  to  the  sheriff  of  any  particular  county,  as 
in  the  case  of  a  civil  summons,  but  it  is  not  done  in  order  that 
any  sheriff  may  receive  and  execute  it  within  his  county* 
(General  Statutes,  chapter  100,  sections  7,  10.) 

Hence  it  follows  that  the  copy  of  the  indictment  and  bench 
warrant  against  Poore  with  the  indorsements  thereon,  as  well 
as  the  testimony  tending  to  show  that  the  appellant  was  act- 
ing under  said  warrant,  were  not  competent  testimony. 

But  even  if  the  law  were  otherwise,  yet  the  defendant  in  fact 
got  the  benefit  of  it,  as  he  was  allowed  to  show  by  Spearman 
that  he  (appellant)  had,  at  the  time  of  the  killing,  the  bench 
warrant,  and  had  been  deputized  by  the  sheriff  of  Clinton 
county  to  execute  it. 

The  interruption  of  the  counsel  by  the  court  during  the  argu- 
ment, and  the  statement  then  made  by  the  trial  judge  that  he 
could  not  permit  counsel  to  argue  testimony  that  had  been  ex- 
cluded from  the  jury,  seems  from  the  record  to  have  related  to 
what  counsel  was  then  saying  as  to  Poore's character;  but  even 
if  it  related  to  the  authority  under  which  the  appellant  claimed 
to  have  acted  the  appellant  can  not  complain  of  it,  as  the  testi- 
moneywas  incompetent,  and  the  documentary  evidence  relating 
to  it  had  been  excluded  from  the  consideration  of  the  jury. 

The  testimony  offered  by  the  defendant  relative  to  the  alleged 
bad  and  dangerous  character  of  Poore,  and  what  the  sheriff'  of 
CJinton  county  had  told  appellant  when  he  authorized  him  to 
make  the  arrest,  was  properly  rejected  for  several  reasons, 
some  of  which  will  be  inferred  from  what  has  been  said  already. 
Moreover,  the  testimony  as  to  character,  as  shown  by  the 
avowal  made  at  the  time,  did  not  relate  to  general  bad  charac- 
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ter,  but  tb  bad  character  onh^;  aud  if  it  had  otherwise  have 
been  competent  it  was  not  brought  within  the  well-settled  rules 

*of  evidence  regulating  its  admission. 

It  is  evident  that  the  verdict  of  the  jury  was  based  upon  the 
reckless  carelessness  of  the  appellant  in  the  use  of  a  known 
deadly  weapon.  He  had  entered  the  house  with  it  cocked;  he 
recklessly,  and  with  a  seeming  utter  indifference  to  the  safety 
of  life,  presented  it,  when  cocked,  at  the  deceased,  being  at  the 
same  time  warned  not  to  shoot;  and  hence  the  rejection  of  the 
testimony  tending  to  show  that  the  hammer  of  the  gun  would 
sometimes  fall  without  the  trigger  being  pulled,  was  not  preju- 
dicial to  the  defendant. 

If  the  jury  had  believed  from  the  testimony  that  the  firing 

Was  deliberate  and  intentional,  and  not  the  result  of  a  reckless 
use  of  the  weapon,  they  could  not  consistently  have  convicted 
the  appellant  of  manslaughter  only.     Moreover  the  gun  with 

'which  the  killing  was  done  was  not  identified  as  the  one  as  to 

'which  this  testimony  was  offered. 

It  is  unnecessary  to  review  all  of  the  instructions  that  were 
given  or  refused. 

The  jury  were  properly  instructed  as  to  the  law  of  murder: 

iind  even  if  the  instruction  as  to  manslaughter  committed  in 
sudden  heat  and  passion  was  somewhat  abstract,  yet  it  cer- 
tainly was  not  prejudicial  to  the  appellant. 

The  third  instruction  given  to  the  jury,  and  which  is  the  one 

mainly  complained  of  by  the  appellant,  reads  as  follows,  to  wit: 

* 'Although  the  jury  may  not  believe  from  the  evidence,  be- 

\*Ottd  a  reasonable  doubt,  that  defendant  has  been  proven  guilty 
of  murder  as  set  out  in  instruction  No.  1,  nor  of  shooting  in 
sudden  heat  of  passion  or  a  sudden  affray  as  set  out  in  instruc- 
tion No.  2,  yet  if  they  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  shooting  and  killing  of  Kilpatrick  was 

•accidental,  and  was  done  by  defendant  in  the  recklessly  care- 
:less  use  or  handling  of  a  loaded  deadly  gun,  then  in  his  hands, 
they  should  find  him  guilty  of  manslaughter,  and  fix  his  pviuish- 


Digitized  by  VjOOQiC 


YORK   V.  COMMONWEALTH.  339 

ment  at  confinement  in  the  penitentifiry  for  not  less  than  two 
nor  more  than  twenty-one  3^ears. " 

An  instruction  in  substance  similar  to  this  one  was  given  in 
the  case  of  Christal  v.  Commonwealth,  9  Bush,  C70,  and  was 
approved  by  this  court;  and  the  same  rule  has  been  announced 
in  other  cases.  (Sparks  v.  Commonwtialth.  8  Bufeh,  HI;  Wyatt 
V.  Same,  2  Ky.  Law  Rep.,  01. ). 

In  this  cause  the  appellant  had  the  benefit  of  the  converse  of 
the  above  instruction,  because  the  jury  were  told  in  the  sixth 
one  given  by  the  court  th^it  if  the.  gun  was  discharged  acci- 
dentally,  and  not  by  reason  of  the  careless  and  reckless  use  of 
it  by  the  defendant,  considering  the.  place  and  the  circum-. 
stances  then  surrounding  him,  they  should  acquit  him. 

The  jury  could  not  have  inferred  from  the  last-named  in- 
struction that  to  enable  tham  to  fin(J  the  counter  of  it  they 
bad  only  to  believe  from  the  evidence  that  the  weapon  had 
been  recklessly  used  by  the.  appellant,  because  in  the  seventh  . 
instruction  they  were  told  that  they  must  so  believe  beyond  a 
reasonable  doubt  or  they  could  not  convict. 

Instruction    'D"  asked   !)y  the  defendant  was  properly    re- 
fused.    So  much  of  it  as  was.  proper  had  already  been  given  by 
the  court,  and  it  improperly  singles  out  and  gives  undue  prom-, 
ineuce  to  particular  circumstances. which. appellant  claims  were 
proven  in  the  case. 

It  is  urged,  however,  that-  tha.wjiole  law  of  the  case  was  not 
given,  and  that  the  jury  shoul^  have  been  instructed  as  to  in- 
voluntary manslaughter,  for  which  our  statute  prescribes  no 
penalty,  and  which  is,  therefore^  governed  by  th^  common  law, 
and  is  by  it  punishable  with  fine  and  imprisonment. 

There  was  no  evidence  in  this  case,  however,  showing  the 
existence  of  facts  constituting  involuntary  manslaughter. 

It  has  been  said  that  it  is  the  killing  of»  another  by  one  en-, 
gaged  in  some  unlawful  act  without  an  intention  to  kill  such 
person,  but  if  this  be  altogether  correct,  then  it  follows,  that  if» 
A  unlawfully  shoots  at  B,  but,  missing  bipi,  kills  C,  that  it  is  . 
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only  involuntary  manslaughter  in  A,  punishable  with  fine  and 
imprisonment. 

It  seems  to  us  that  a  better  definition  is  given  in  Hale's 
Pleas  of  the  Crown,  when  he  says  that  ''involuntary  homicide 
is  the  death  or  hurt  of  the  person  of  a  man  against  or  besides 
the  will  of  him  that  kills  him." 

One  must  be  presumed  to  intend  the  consequences  of  an  act, 
reckless  in  its  character  of  human  life  and  committed  under 
circumstances  calculated  to  endanger  it.  If  death  results,  it 
can  not  be  properly  said  either  that  it  was  an  involuntary 
homicide  or  a  killing  per  infortunium. 

The  familiar  illustration  given  in  the  text-books  is,  if  one 
knowing  that  people  are  passing  along  a  street,  throw  a  stone 
from  a  house  top,  whereby  death  ensues,  it  will  be  manslaughter, 
because  of.  the  recklessness  of  the  act,  although  he  did  not  in- 
tend to  hurt  anyone. 

In  1  Russell  on  Crimes,  book  8,  chapter  2,  section  4,  page 
636,  it  is  said: 

**It  has  been  shown  that  where,  from  an  action  unlawful  in 
itself,  done  deliberately  and  with  mischievous  intention,  death 
ensues,  though  against  or  beside  the  original  intention  of  the 
party,  it  will  be  murder;  and  it  may  be  here  observed  that  if 
such  deliberation  and  mischievous  intention  does  not  appear 
(which  is  matter  of  fact  and  to  be  collected  from  circum- 
stances), and  the  fact  was  done  heedlessly  and  incautiously,  it 
will  be  manslaughter.  *  *  There  are  manj^  acts  so  heedless 
and  incautious  as  necessarily  to  be  deemed  unlawful  and  wan- 
ton, though  there  may  not  be  any  express  intent  to  do  mis- 
chief, and  the  party  committing  them,  and  causing  death  by 
such  conduct,  will  be  guilty  of  manslaughter." 

Mr.  Wharton  says:  "Whatever  may  be  the  difference  as  to 
the  degrees  of  homicide,  a  party  whose  negligence  causes  the 
death  of  another  is  in  like  manner  responsible,  whether  the 
business  in  which  he  was  engaged  was  legal  or  illegal.  If  the 
business  was  of  such  a  character  as  to  be  felonious,  the  offense, 
it  is  clear,  is  murder.     But  even  where  the  business  is  perfectly 
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'  legal,  negligence  in  the  discharge  of  it  when  producing  homi- 

oide  is  manslaughter." 

It  was  properly  said  in  the  case  of  Christal  v.  Commonwealth, 
I  Bupra,  that  "to  this  general  rule  there  may  be  exceptions,  as 

I        *  where  an  act,  careless  in  itself,  is  committed  with  fatal  results 
i  under  circumstances  or  at  a  place  from  which  it  might  be  rea- 

sonably inferred  that  no  injury  could   happen  from  the  care- 
lessness of  the  party  acting. 

The  case  now  under  consideration  does  not  come  within  the 
exception,  and  it  may  now  be  regarded  as  well  settled  in  this 
State  by  numerous  decisions  of  this  court  that  when  one  does 
an  act  in  such  a  reckless,  careless  manner  that  it  is  calculated 
to  endanger  human  life,  and  death  ensues,  he  is  guilty  of  man- 
slaughter, although  the  death  of  the  person  killed  may  not 
have  been  intended. 
Judgment  affirmed. 

J.  H.  C.  Sandidge  and  J.  A.  Brent  for  appellant. 
I  P.  W.  Hardin  for  appellee. 


DRAKE'S  ADM'R  v.  SEMONIN  &  DIXON. 
(Filed  October  25,  1884.) 

1.  Pleading— Common  counts—Curing  defects— In  an  action  for  goods  bai- 
gaiDed  and  sold  the  petition  must  aUege  either  that  they  Avere  sold  at  de- 
fendant's instance  and  request  or  that  he  promised  to  pay  for  them.  (2) 
But  though  neither  of  those  allegations  is  made,  the  petition  is  good  if  the 
allegations  or  denials  of  the  answer  are  such  as  require  proof  from  plaintiff 
on  the  trial  of  such  facts. 

2.  Denial  by  personal  representative- In  a  suit  against  a  personal  repre- 
eentatlve  on  a  claim  against  his  decedent  for  goods  sold,  denial  by  the  per- 
sonal representative  of  knowledge  or  information  of  the  sale  is  equivalent  to 
a  plea  by  decedent,  if  living,  denying  the  sale. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  plaintiffs,  Semonin  &  Dixon,  were  wholesale  merchants 
and  partners,  and  Paul  F.  Semonin  and  D.  L.  Drake  were  re- 
tail merchants.     The  latter  purchased   of  the  former  goods, 
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etc.,  and  Paul  F.  Semoniu  having  gone  into  bankruptcy  this- 
action  was  instituted  against  Drake,  as  surviving  partner,  on 
the  account  alleged  to  be  due  the  plaintiffs.  The  only  allega- 
tion made  in  the  petition,  after  giving  the  style  of  the  firm,  is 
**that  the  defendants  were  merchants  at  Slaughtersville,  Ky., 
and  bought  large  bills  of  goods  from  the  plaintiffs  and  made- 
various  payments.  They  say  that  tlie  defendant's  account 
closed  with  the  29th  of  October,  1875,  at  which  time  the  de- 
fendant owed  the  plaintiffs  the  sum  of  $1,968.80,  an  account 
of  which  is  filed  as  part  hereof.  The  whole  of  this  sum  is  due- 
and  unpaid,  wherefore  they  ask  judgment,  etc." 

A  judgment  was  rendered  for  the  plaintiffs  against  the  per- 
sonal representative  of  Drake,  the  latter  having  died  before- 
answer,  from  which  this  appeal  is  taken. 

The  administrator  filed  an  answer  in  the  usual  form,  deny- 
ing the  indebtedness,  and  that  he  had  no  knowledge  or  informa- 
tion in  regard  to  the  claim  sufficient  to  enable  him  to  form  a 
belief  as  to  its  correctness,  etc.  He  also  filed  an  amended  an- 
swer, in  which  he  alleges  that  after  the  debt  was  contracted 
Drake  sold  out  to  Paul  F.  Semonin,  and  the  plaintiffs  agreed 
to  accept  Paul  as  the  real  debtor,  and  relieve  Drake  from  all 
liability.  And  in  a  second  amendment,  that  for  a  sufficient 
consideration  the  plaintiffs  agreed  to  indulge  Semoniu  for  the 
payment  of  the  debt,  and,  therefore,  the  intestate  was  released 
from  responsibility.  Issues  were  tendered  on  the  pleadings, 
proof  heard  and  the  judgment  rendered. 

No  demurrer  or  objection  was  made  in  the  court  below  to  the 
sufficiency  of  the  petition,  and  the  question  is  made  for  the 
first  time  on  the  appeal. 

That  the  petition  would  be  held  bad  on  demurrer  is  mani- 
fest. This  is  not  an  action  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  for  if  such  an  allegation  had  beeu 
made  in  the  petition  the  law,  from  the  saJe  and  delivery  of  the- 
goods  to  the  defendant,  would  imply  a  promise  to  pay.  Nor  is 
it  a  good  petition  for  goods  bargained  and  sold,  for  then,  with- 
out the  delivery,  it  must  appear  that  they  wece  sold  at  the  in- 
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stance  of  the  defendant,  or  that  the  defendant  promised  to 
pay.  It  required  both  parties  to  make  such  a  contract,  and  to- 
allege  that  plaintiffs  bargained  and  sold  is  not  equivalent  to. 
saying  that  the  defendant  agreed  on  his  part  to  accept  the- 
goods,  or  that  they  were  sold  at  his  instance  and  request. 

The  substance  of  the  petition  is  that  the  defendant  is  in- 
debted to  the  plaintiffs  in  the  sum  of  $1,968.80  for  goods 
bought,  the  whole  of  which  is  due  and  unpaid.  An  averment 
that  the  defendant  is  indebted  to  the  plaintiffs  in  the  sum  of 
$1,963  for  goods  bought  of  the  plaintiffs  by  the  defendant,  and 
delivered  to  the  defendant  at  his  instance,  would  have  been  a 
good  petition.  Instead  of  demurring  to  the  petition  the  de- 
fendant takes  issue  with  the  plaintiffs  on  the  defective  state 
mentsof  his  cause  of  action  and  says:  "I  deny  that  my  intestate 
bought  the  goods  or  that  he  is  indebted  to  you  in  the  sum  of 
$1,968  for  goods  bought,  or  in  any  other  sum.  On  that  issue 
the  proof  shows  the  sale  and  delivery  of  the  goods  by  the  plain 
tiffs  to  the  defendants  and  their  value.  The  mode  of  pleading: 
by  the  personal  representative  as  to  his  want  of  informatioa 
and  knowledge  is  equivalent  to  a  plea  by  the  decedent,  if  living,, 
denying  that  he  purchased  the  goods  of  the  plaintiffs. 

The  answers  are  filed  in  this  case  on  the  idea  that  all  the- 
essential  allegations  have  been  made  by  the  plaintiffs  in  order 
to  create  the  liability,  and  the  record  shows  that  all  the  facts: 
necessary  to  a  recovery  were  in  issue  and  established  by  the 
plaintiffs.  The  rule  is:  **When  there  is  any  defect,  imperfec- 
tion or  omission  in  any  pleading,  whether  in  substance  or 
form,  which  would  have  been  fatal  on  demurrer,  yet  if  the- 
issue  joined  be  such  as  necessarily  requires  on  the  trial  proof 
of  the  facts  so  defectively  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  judge  would  direct  the* 
jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such  de* 
feet,  imperfection  or  omission  is  cured  by  the  verdict."  (Chit- 
ty's  Pleadings;  Bliss  on  Code  Pleading;  Newman's  Pleading, 
and  Practice. ) 

December,  1884—3 
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It  is  often  difficult  to  apply  this  rule,  and  to  make  the  proper 
distinction  loetween  cases  where  the  cause  of  action  is  defectively 
stated,  and  where  there  is  a  total  omission  to  state  a  cause  of 
action,  or  the  alDsence  of  an  averment  constituting  the  founda- 
tion of  the  plaintiffs'  ri^ht  of  recovery. 

In  Wilson  v.  Hunts'  Adm'r,  6  B.  Monroe,  879,  it  is  said: 
**When  the  verdict  can  be  fairly  considered  as  establishing 
between  the  parties  the  very  fact  which  should  have  been,  but 
is  not,  prescisely  averred  in  the  declarations,  and  especially 
when  it  clearly  appears  that  the  particular  fact  was  understood 
by  the  parties  to  i)e  the  point  in  issue  to  be  decided  by  the 
jury,  it  would  be  unnecessary  for  thn  ends  of  justice,  and  would 
be  more  than  useless  to  remand  the  case  that  it  should  again 
be  presented  for  the  consideration  of  the  jury.''  The  better 
rule,  and  in  fact  the  one  recognized  by  all  the  elementary  au- 
thorities on  the  subject  of  pleading,  including  Mr.  Chitty,  is 
that  when  there  is  a  total  omission  to  state  a  cause  of  action, 
or  some  fact  essential  to  the  cause  of  action  has  been  wholly 
omitt»*d,  the  verdict  will  not  cure  the  defect. 

There  is  something  more,  however,  in  this  record  coming  to 
the  aid  of  the  petition  than  the  verdict  of  the  jury.  The  per- 
sonal representative,  by  his  answer,  denies,  first,  the  existence 
of  the  partnership  between  his  intestate  Drake  and  Paul  Semo- 
nin; second,  he  has  no  information  nr  knowledge  sufficient  to 
enai)le  him  to  form  a  belief  as  to  the  purchase  of  the  goods  by 
the  firm  or  its  liability  therefor;  nor  has  he  such  knowledge 
as  to  the  truth  of  the  averment  that  said  account  remains  un- 
paid; third,  after  the  debt  was  contracted  his  intestate  sold 
out  to  Paul  Semonin,  who  assumed  the  firm  debts,  and  the 
plaintiff  agreed  to  look  to  Paul  for  })ayment. 

The  denial  of  the  purchase  of  the  goods  by  the  firm  placed 
in  issue  the  fact  as  to  whether  the  goods  were  bought  at  the 
instance  and  recjuest  of  the  firm.  This  denial  necessarily  in- 
volved that  issue,  and  the  general  denial  filed  by  the  adminis- 
trator, as  authorized  by  the  Code,  placed  the  burden  on  the 
appellees  of  showing  every  fact  necessary  to  a  recovery.    First, 
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they  were  required  to  show  a  partnership  between  Drake,  the 
appellant's  intestate,  and  Paul  Semonin;  second,  the  sale  of 
the  goods  to  the  firm  at  their  instance,  and  the  prices  agreed 
to  be  paid  or  their  value.  So  there  was  an  issue  formed  by  the 
pleadings  that  necessitated  all  this  proof  in  support  of  appel- 
lees' claim.  Besides,  it  is  attempted  to  be  shown  on  the  issue 
raised  by  the  amended  answer,  to  which  there  was  a  reply,  that 
:appellee3  agreed  to  look  to  Paul  Semonin  for  this  debt  (appel- 
lant's intestate  having  sold  out  to  him),  and  to  release  the  in- 
testate from  all  liability. 

A  plea  in  the  nature  of  a  compromise  of  the  debt  and  avoid- 
ing pa3'ment  by  alleging  that  .some  one  else  had  assumed  to 
pay  it  by  the  consent  of  or  at  the  instance  of  the  plaintiffs. 
While  this  plea  made  by  the  i^ersonal  representative  would  not 
«hift  the  burden  on  the  administrator  after  he   had  made  a 
general  denial,  still   it  shows  the  character  of  the  issues  the 
court  or  jury  w'as  called  to  try  and  the  proof  necessary  to  au- 
thorize the  recovery.     Parker,  Justice,  says  in  9  Pick,:  **When 
the  defendant  .chooses  to  understand   the  plaintiffs'  count  to 
contain  all  the  facts  essential   to  his  liability,  and  in  his  plea 
■sets  out  and   answers  those  which   have  been   omitted   in   the 
count,  so  that  the  parties  go  to  trial  upon  a  full  knowledge  of 
the  charge,  and  the  record  contains  enough  to  show  the  court 
that  all  the  material  facts  were  in  issue,  the  defendant  shall 
not  tread  back  and  trip  up  the  heels  of  the  plaintiff  on  a  defect 
which  he  seems  thus  purposely  to  have  omitted  to  notice  in 
the  outset  of  the  controversy."     So  in   this  case  we  have  not 
only  the  verdict  of  the  jury  or  the  judgment  of  the  court  for 
the  plaintiff,     but  we    have    issues    distinctly    presented    Ijy 
the   pleadings,    ])lacing  in   issue  all    the   material    facts  nec- 
essary  to  be  established  by   the  plaintiff'    before   he  was  en- 
titled to  the  judgment.     The  facts  developed  by  the  record 
establish  the  plaintiff's  claim,  viz.,  the  partnership   between 
the  intestate  and  Paul  Semonin;  the  sale  and  delivery  of  the 
goods  by  the  plaintiffs  to   that  firm    and   the   non-payment. 
The  amended  answer  offered  to  be  filed  in  the  year  1881  pre- 
sented no  defense  to  the  action,  and  if  it  did  there  was  no 
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proof  in  support  of  it.     The  action  had  been  pending  for  three* 
years,  and  this  amended  pleading  offered  contains  no  other 
allegations  than  that  Paul  Semonin  had  assets  enough  after  he- 
purchased  out  the  intestate  to  pay  al]  the  firm  debts,  and  bad 
agreed  to  do  so;  that  the  plaintiffs  knew  this  fact  and  caused 
Paul  to  pay  other  debts  with  the  firm  assets,  when  they  should 
have  been  applied  to  the  debts  of  the  firm;  that  this  was  done- 
with  a  view  of  making  the  intestate  pay  the  debt.     After  Paul. 
had  purchased  out  the  interest  of  Drake  the  goods  and  the  pro- 
ceeds belonged  to  him,   and   he  had  the  right  to  apply  the 
money  or  the  goods  to  the  payment  of  his  own  debts  in  the  ab- 
sence of  some  agreement  with  the  plaintiffs  that  precluded 
them  from  accepting  the  money  in  that  way.     The  judgment 
below  must  l)e  affirmed. 

Cook  &  Towery  and  Petrie  &  Littell  for  appellants. 

W.  P.  D.  Bush,  D.  H.  Hughes  and  M.  C.  Givens  for  appel- 
lees. 


MANN  V.  MARTIN'S  ADM'R,  &c. 

(Filed  October  4,  1884.) 

1.  Sheriff— Sureties— Deputy— Pleading— A,  whose  property  had  been- 
illegaUy  seized,  sued  the  sheriff  aud  his  sureties  without  aUegiuf?  any  breach 
of  the  covenants  of  the  bond  or  that  the  sureties  had  actually  abetted  or  ap- 
proved the  seizure.  Held— No  cause  of  action  was  stated  against  the  sureties. 
(2)  The  sheriff  is  liable  for  a  seizure  made  by  anyone  who,  though  not 
legally  appointed  deputy  in  writing,  yet  habitually  acts  as  such  with  the 
sheriff's  knowledge. 

2.  Judgment— Evidence— Judgment  rendered  in  an  action  between  plain- 
tiff and  parties  other  than  defendant,  adjudging  plaintiff  to  be  the  owner  of 
the  property  seized,  is  not  competent  evidence  to  prove  that  plaintiff  did  own 
the  property. 

Appeal  from  Jefferson  Court  of  Common  Fleas. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Mrs.  V.  R.  Maun,  brought  this  action  agaiu8t> 
the  administrator  of  John  Martin,  Sr.,  deceased,  and  the  sure- 
ties of  said  decedent  upon  his  official  bond  as  sheriff,  for  dam- 
ages for  the  alleged  wrongful  seizure  of  her  property  by    his* 


Digitized  by  CjOOQ IC 


MANN  V.  martin's  adm'r,  &c.  347 

alliBRed  deputy  under  an  order  of  delivery  that  was  issued  in  a 
-suit*  of  Lane  &  Bartlett  against  her  husband,  Wm.  B.  Mann. 
Two  trials  have  been  had  in  the  lower  court,  and  the  case 
faas  been  once  in  this  court. 

Upon  the  first  trial  below  the  court  was  of  the  opinion  that 
the  appellant  could  not  maintain  the  action  because,  in  its 
opinion,  the  judgment  of  the  Louisville  Chancery  Court  making 
'ber  a  feme  sole  was  void;  and  for  the  further  reason  that,  al- 
"though  when  the  property  was  seized  and  taken  out  of  her  pos- 
-session,  she  had  delivered  to  the  sheriff  an  affidavit,  stating 
"that  the  property  belonged  to  her  and  was  in  her  i)Ossession, 
yet  she  had  failed  to  state  therein  that  she  was  entitled  to  the 
possession.     {Civil  Code,  section  191.) 

This  court  upon  appeal  decided  otherwise  upon  both  points, 
vas  will  be  seen  by  reference  to  Mann  v.  Martin,  Adm'r,  <fec., 
14  Bush,  768. ) 

Upon  the  return  of  the  cause  the  defendants  were  permitted 
to  file  an  amended  answer  in  which  it  was  alleged  that  the 
-alleged  deputy,  who  had  seized  the  property,  had  never  been 
legally  api^ointed  and  had  never  qualified  as  such;  and  it  being 
-so  shown  upon  the  second  trial,  the  court  below  peremptorily 
instructed  the  jury  to  find  for  the  defendants;  and  the  appel- 
lant now  seeks  a  reversal  of  the  verdict  and  judgment  so  ob- 
'tained. 

The  action  is  in  tort,  and  although  the  personal  representa- 
tive of  the  deceased  sheriff  and  the  sureties  upon  his  ofllicial 
bond  are  the  persons  sued,  yet  the  petition  fails  to  to  set  out 
"the  covenants  of  the  bond  or  any  breach  of  them ;  and  it  is 
not  shown  that  any  of  the  sureties  aide'd,  abetted  or  approved 
'the  seizure  of  the  property,  nor  is  it  so  alleged  in  the  pleadings 
of  the  plaintiff. 

Inasmuch  as  the  obligors  in  the  bond  are  the  persons  sued, 
^it  was  doubtless  the  intention  to  sue  upon  it;  and  the  action, 
4it  least  to  some  extent,  seems  to  have  been  so  regarded  and 
"treated.  In  fact  this  court  upon  the  former  appeal  so  spoke  of 
it;  but  no  questions  were  then  raised  or  decided,  save  the  two 
alluded  to  above. 
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It  necessarily  results  from  what  has  been  said  that  the  jndg* 
meut  below  was  proper  as  to  the  defendants,  who  were  sureties 
upon  the  sheriff's  bond. 

This,  however,  does  not  hold  true  as  to  the  sheriff.  During 
the  trial  below,  and  after  the  testimony  had  developed  the  fact 
that  the  person  who  had  seized  the  property  was  neither  a  legal 
deputy  of  the  sheriff  nor  a  special  bailiff,  the  plaintiff  offered 
to  file  an  amended  petition,  the  first  clause  of  which  alleged 
that  such  person  was  acting  as  deputy  by  the  authority  and 
direction  of  the  sheriff,  John  Martin,  Sr.,  and  so  acted  in  exe- 
cuting the  writ  under  which  the  property  claimed  by  the  appel- 
lant was  seized. 

The  court  rejected  it.  In  view  of  the  fact  that  after  the  re- 
turn of  the  cause  from  this  court  the  trial  judge  had  permitted 
the  defendants,  over  the  objection  of  the  plaintiff,  to  file  th& 
amended  answer,  alleging  that  the  person  who  had  seized  the 
property  was  not  a  deputy,  he  should,  in  the  exercise  of  a  sound 
discretion,  have  permitted  the  first  paragraph  or  clause  of  the- 
amended  petition  to  be  filed. 

The  testimony  already  offered  tended  to  show  that  the  per- 
son who  had  seized  the  alleged  property  of  the  appellant  wa& 
in  the  habit  of  receiving  and  executing  process  with  the  knowl- 
edge of  the  sheriff,  and  in  fact  by  his  authority  and  direction, 
and  had  general  authority  from  him  to  do  so. 

It  was  competent  to  show  this,  and  that  the  person  who 
seized  the  property  acted  as  a  deputy  by  parol  (Grable  v.  Fro- 
man,  1  A.  K.  Mar.,  1^1);  and  the  sheriff,  by  such  consent  and 
action  upon  his  part,  made  such  person,  in  contemplation  of 
law,  his  representative,  because  an  actor  in  the  transaction;* 
and  if  the  appellant  illegally  sustained  damage  thereby,  said 
sheriff  was,  and  his  estate  is,  responsible,  and  this  view  of  the 
case,  with  the  question  as  to  the  ownership  of  the  property, 
should  have  been  submitted  to  the  jury  by  proper  instructions^ 

As  the  case  must  be  tried  again  it  is  proper  to  determine  a 
question  of  evidence  presented  by  this  appeal. 
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j  Upon  the  trial  below  the  appellant  otfered  as  evidence  the 

judgment  in  the  case  of  Lane  &  Bartlett  against  her  husband, 
Wm.  B.  Mann,  and  to  which  she  was  a  party,  and  by  which  the 
property  that  had  been  seized  by  the  acting  deputy  sheriff  was 
adjudged  to  belong  to  her.  The  appellees  were  not  parties  or 
privies  to  said  suit  and  the  objection  to  the  judgment  as  evi- 
dence in  this  cause  was  that  it  was  res  inter  alios  acta. 

Obviously  the  general  rule  that  one  ought  not  to  be  bound 
by  a  proceeding  to  which  he  is  a  stranger  is  correct;  but  there 
are  exceptions  to  it,  as  when  a  judgment  is  used  in  evidence  by 
way  of  inducement  or  to  establish  a  collateral  fact;  thus  a 
judgment  against  a  sheriff  for  the  misconduct  of  a  deputy  may 
be  used  as  evidence  by  the  sheriff  in  an  action  by  .him  against 
the  deputy  as  to  the  same  transaction,  to  show  that  there  was 
a  judgment,  and  for  the  cause  alleged ;  but  it  can  not  be  used 
as  evidence  to  show  the  misconduct  of  the  deputy.  (1  Green- 
leaf  on  Evi.,  section  527. ) 

But  in  this  instance  the  judgment  was  offered,  not  simply  to 
show  that  there  was  one,  but  for  the  purpose  of  proving  ulterior 
facts,  to-wit,  the  alleged  ownership  of  the  appellant  of  the 
property  and  its  value.  It  was,  therefore,  not  competent  testi- 
mony, and  the  lower  court  properly  excluded  it. 

The  judgment  is  affirmed  as  to  all  of  the  appellees,  save  John 
M.  Martin,  administrator  of  John  Martin,  Sr.,  as  to  whom  it 
is  reversed,  and  cause  remandec]  for  a  new  trial  upon  principles 
consistent  with  this  opinion. 

M.  Munday  and  R.  B.  Hawkins  for  appellant. 
C.  B.  Seymour  and  John  W.  McGee  for  appellees. 


KENTUCKY  SUPERIOR  COURT. 

RASH  V.  HOLLOWAY. 

(Filed  October  22,  1884.) 

Constitutional  law— Peddler's  liceDses— All  peddlers  are  required  (by  Gen- 
eral Statutes,  chapter  84)  to  ha^e  a  lioense;  a  subsequent  aot  exempts  those 
peddlers  who  are  citizens  of  this  State  and  sell  only  goods  made  here.    Held 
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—This  Is  a  discrimination  in  favor  of  the  citizen  and  products  of  this  State 
■as  against  those  of  other  States,  and  is  in  violation  of  the  Federal  Const itu- 
vtion.    One  being  exempt  from  the  license  all  must  be. 

Appeal  from  Henderson  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Richards. 

Chapter  84  of  the  General  Statutes  declared  all  itinerant  per- 
•60118  vending  goods,  wares,  etc.,  to  be  peddlers,  and  required 
them  to  procure  a  license,  for  which  they  were  to  pay  acccird- 
ing  to  the  territory  in  which  the  business  was  to  be  con- 
ducted, A  subsequent  provision  declared  all  contracts  made  by 
peddlers,  *' without  the  license  required  by  law,"  to  be  void 
{Chapter  99,  article  8,  section  6).  By  an  act  approved 
Pebruary  21,  1784,  it  was  provided  **that  itinerant  persons, 
who  are  citizens  of  this  State,  and  who  vend  exclusively  goods, 
wares  and  merchandise  which  are  the  growth  product  or 
manufacture  of  this  State,  shall  not  be  deemed  peddlers,  nor 
Tequired  to  take  out  license."  The  pleadings  in  this  case  ad- 
mit that  the  note  sued  on  was  given  for  lightning  rods  manu- 
factured in  the  State  of  Illinois,  and  sold  by  an  itinerant 
person  who  was  not  a  citizen  of  this  State.  The  question  is, 
was  the  contract  void  by  reason  of  the  fact  that  the  vendor 
had  not  procured  a  peddler's  license? 

The  Constitution  of  the  United  States  has  vested  congress 
with  the  exclusive  power  of  regulating  commerce  between  the 
several  States,  and  has  declared  that  citizens  of  each  State 
shall  be  entitled  to  all  the  immunities  and  privileges  of  the 
citizens  of  the  several  States.  It  has  been  uniformly  held  by 
the  Supreme  Court  of  the  United  States  that  these  provisions 
prohibit  a  State  from  imposing  burdens  by  way  of  taxation 
«pon  persons  who  are  citizens  of  other  States  that  are  not  im- 
posed upon  its  own  citizens,  or  upon  goods  manufactured  in 
other  States  that  are  not  laid  upon  goods  of  its  own  manufac- 
ture. (Woodruff  V.  Parham,8  Wall.,  123;  Ward  v.  Maryland, 
12  Wall.,  418;  Welton  v.  State  of  Missourii,  91  U.  S.,  275; 
Guy  V,  Mayor  and  City  Council  of  Bait.,  100  U.  S.,  434;  Web- 
ber V.  State  of  Va.,  103  W.  S.  R.,  344;  Ward  v.  State  of  Md., 
102  U.  S-,  204;  County  of  Mobile  v.  Kendall,  102  U.  S.,  691.) 
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In  Ward  v.  Maryland  the  court  say:  **Inasmuch  as'the  Con- 
stitution provides  that  the  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  iraniunities  of  citizens  in  the  several 
States,  it  follows  that  the  defendant  might  lawfully  sell,  or 
offer  or  expose  to  sale,  within  the  district  described  in  the  in- 
dictment any  goods  which  the  permanent  residents  of  the  State 
mij^ht  sell,  or  offer  or  exj)08e  for  sale  in  that  district,  without 
being  subjected  to  any  higher  tax  or  excise  than  that  exacted 
by  law  from  such  permanent  residents." 

In  Welton  v.  State  of  Missouri  the  court  say:  **A  tax  for  a 
license  to  sell  goods  is  in  effect  ix  tax  on  the  goods  authorized 
to  be  sold.  A  law  which  requires  a  license  to  be  taken  out  by 
peddlers  who  sell  articles  not  produced  in  the  State,  and  re- 
quires no  such  license  of  those  who  sell  in  the  same  way 
articles  which  are  produced  in  the  State,  is  in  conflict  with  the 
power  of  Congress  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States." 

In  Daniel  v.  Trustees  of  Richmond,  78  Ky.,  542,  the  Court 
of  Appeals  of  Kentucky  applied  these  principles  to  an  or- 
dinance under  the  town  charter  of  Richmond,  which  fixed  the 
Jicense  of  auctioneers  and  salesmen  at  $5  for  residents  of  Mad- 
ison county  and  $10  for  nonresidents.  In  deciding  its  provi- 
sions to  be  void  the  court  said:  **The  effect  of  the  objectionable 
features  of  the  charter  is  to  drive  competition  from  the  market 
in  Richmond,  save  as  between  citizens  of  Madison  county, 
under  the  discriminations  of  a  law  which,  however  concealed 
in  its  forms  or  denominated  by  its  advocates,  contains  the  very 
substance  of  inequality  of  privileges  and  immunities  and  of 
commercial  regulations  forbidden  by  the  provisions  of  the  Con- 
stitution before  mentioned." 

But  these  principles  do  not  render  the  aforesaid  act  of  Feb- 
ruary 21,  1874,  unconstitutional.  The  legislature  had  the 
power  to  declare  that  citizens  of  this  Commonwealth  engaged 
in  vending  the  products  of  this  State  should  not  be  compelled 
to  pay  a  peddler's  license. 
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What  then  was  the  effect  of  this  statute?  That  it  is  a  re- 
pealing  statute  is  beyond  question.  Before  its  passage  all 
itinerant  persons  vending  chattels,  whether  the  product  of  thi& 
or  another  State,  were  required  to  procure  a  peddler's  license. 
By  its  express  provisions  it  is  unnecessary  for  citizens  of  thi» 
State  to  take  out  license  to  vend  the  products  of  Kentucky. 
But  to  exempt  the  citizens  and  products  of  this  State  operates 
as  an  exemption  of  the  citizens  and  products  of  all  States.  It 
follows,  therefore,  that  the  act  of  February  21,  1874,  must  be 
construed  as  repealing  in  toto  the  provisions  uf  the  General 
Statutes  requiring  peddlers  to  procure  a  license.  This  conclu- 
sion does  not  involve  the  validity  of  a  statute,  but  simply 
gives,  by  construction,  the  proper  effect  to  the  repealing  act. 

C.  Gillespie  &  Co.  had  the  right  to  peddle  their  goods  in 
Kentucky,  and  their  contracts  are  not  void  simply  because  they 
had  not  taken  out  a  peddler's  license;  and  the  circuit  court 
erred  in  adjudging  the  contrary. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  sustain  the  demurrer  to  the  third  paragraph  of 
the  defendant's  answer  and  for  further  proceedings  consistent 
with  this  opinion. 

Thos.  E.  &  E.  C.  Ward  for  appellant. 

R.  H.  Cunningham  for  appellee. 


COVINGTON  V.  MORTON,  &c. 
SAME  V.  NORTON,  &c. 

(Filed  September  22,  1884.) 

1.  Limitation- Cause  of  action,  time  of  accrual— Spurious  bond— A  sold  B 
a  bond  of  the  county  of  W.  A  similar  bond  was  afterwards  discovered  to  be* 
spurious,  and  B  thereupon  brought  suit  aRaiost  the  county  to  determine  the 
genuineness  of  his  bond  and  found  it,  too,  to  be  spurious.  He  then  sued  A 
on  the  implied  warranty  of  genuineness.  A  pleaded  the  statute  of  limita- 
tion. Held— The  right  of  action  accrued  immediately  at  the  date  of  sale« 
and  the  statute  be^an  to  run  then,  and  not  merely  from  the  time  the  bond- 
was  judicially  declared  to  be  spurious. 

2.  Agent— Limitation— The  bond  was  sold,  not  by  A  in  person,  but  by  hi»- 
broker,  and  B  did  not  discover  A  as  the  principal  until  long  afterwards. 
Held— This  does  not  postpone  the  running  of  the  statute  so  as  to  make  it 
begin  only  from  the  time  of  such  discovery. 
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Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

These  two  cases  depend,  for  the  most  part,  on  the  same  ques- 
tion, and  will  he  considered  together,  and  the  questions  affect- 
ing the  second  and  not  the  first,  which,  in  the  opinion  of 
counsel,  are  important  will  be  afterwards  referred  to. 

These  suits  were  instituted  on  the  28th  day  of  May,  1881,  by 
appellant  to  recover  from  each  of  the  appellees  the  amount 
paid  to  them  respectively,  more  than  five  years  next  before 
that  date,  for  a  bond  of  $l,0()Odue  in  ten  years  from  date,  with 
coupons  attached  for  semi-annual  Interest  at  10  per  cent,  per 
annum,  purporting  to  have  been  issued  by  Warren  county, 
Kentucky,  the  appellees  ih  each  case  having  sold  and  delivered 
to  the  appellant  one  of  said  bonds. 

Shortly  after  the  sale  and  purchase  of  said  bonds  it  was* 
claimed  that  they  were  spurious;  that  the  name  of  the  county 
judge  of  Warren  county,  H.  K.  Thomas,  was  not  his  signature; 
that  the  same  was  a  forgery,  and  that  said  bonds  were  not 
binding  or  of  any  value.  This  claim  seems  to  have  been  noto- 
rious, and  to  have  excited,  justly,  great  public  interest.  Ap- 
pellant, claiming  that  he  dii  not  know  whether  said  bonds 
were,  or  were  not,  genuine,  and  the  testimony  relative  thereto 
being,  as  he  conceived,  conflicting,  caused  the  broker,  through 
whom  he  had  purchased,  to  notify  each  of  the  parties  from 
whom  he  had  purchased  that  **the  county  judge,  Hon.  H.  K. 
Thomas,  asserts  that  all  Warren  county  bonds  over  No.  255 
have  not  been  properly  issued;  and  that  we  take  this  early  op- 
portunity of  informing  you  of  this  assertion,  so  that  you  may 
be  prepared  to  refund  us  the  money  for  bond  No.  276  [No.  275] 
should  said  bond  be  decided  to  be  spurious." 

This  notice  was  given  immediately  after  the  forgery  was> 
made  known,  and  was  received  by  due  course  of  mail  by  the- 
parties  from  whom  the  purchases  were  made. 

Appellant  says  **that,  acting  upon  the  belief  all  the  time- 
that  said  bond  was  good  and  genuine,"  he,  in  good  faith,  on 
the —  day  of  April,  1877,  in  conjunction  with  a  number  of  other 
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persons,  brought  suit  against"  Warren  county  to  test  the  validity 
of  these  bonds,  and  that  it  was  decided  that  they  were  not.  br 
the  court  in  which  said  suit  was  brought,  and  that  judgment 
was  aflSrmed  by  the  Court  of  Appeals  in  October,  1880. 

Each  of  the  appellees,  among  other  defenses,  plead  and  re- 
lied upon  the  statutory  bar  of  five  years.  To  avoid  this  it  is 
claimed  for  appellant  that  his  right  of  action  did  not  accrue 
until  it  was  finally  decided  by  the  Court  of  Appeals  that  the 
bonds  were  not  genuine.  That  until  it  was  decided  by  a  court 
•of  competent  jurisdiction  that  the  bonds  were  spurious,  he 
could  not  know  that  they  were;  that  before  that  he  could,  at 
best,  have  only  a  suspicion ;  that  the  fraud  or  mistake  was 
not  discovered  until  the  fraud  in  the  issuance  of  the  bonds  was 
made  manifest,  and  that  the  case  is,*  therefore,  within  sectiou 
6,  article  8,  chapter  71  of  the  General  Statutes. 

This  argument,  though  specious,  is  not  sound,  nor  can  it  be 
reconciled  with  adjudged  cases.  It  confounds  the  time  when 
the  right  of  action  accrued  with  one  of  the  facts,  or  the  fact, 
upon  which  the  action  was  to  be  determined.  It  is  admitted 
in  argument  that  it  was,  at  least,  the  duty  of  appellant  to 
notify  appellees,  within  a  reasonable  time  after  the  bonds  had 
been  questioned,  that  they  were  so  questioned;  and  we  under- 
stand that  it  is  admitted  further  that  so  soon  as  said  bonds 
were  questioned  the  appellant  might  have  instituted  his  suit, 
and  in  that  suit  have  recovered  the  price  paid  for  the  bonds,  if 
it  had  therein  been  shown,  as  it  was  in  the  other  suit,  that  the 
bonds  were  forged. 

But  the  question,  as  we  understand  it,  is  not  an  open  one  in 
this  State,  and  no  matter  how  it  might  be  reasoned  out,  or  how 
it  has  been  settled  in  other  States,  if  the  Supreme  Court  of 
this  State  has  established  a  rule  that  is  conclusive  upon  this 
court. 

In  the  case  of  Payne  v.  Rodden,  4  Bibb,  304,  the  facts  were 
that  Rodden  sued  Payne  to  recover  the  sum  of  $93  paid  to 
him  for  a  horse  which  Payne  had  sold  him^  but  which  horse 
was  not  in  fact  the  horse  of  Payne,  but  the  property  of  Allen 
&  Williams.     There  was  no  allegation  that  Allen  &  Williaraa 
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had  recovered  the  horse,   by  a  judgment  or  otherwise.     The 
court  says:  **The  implied  warranty  of  title  is  not  of  the  char- 
acter supposed  in   argument,  which  requires  a  recovery  of  the- 
goods  b3'  the  right  owner  before  an  action  can  be  maintained!' 
by  the  purchaser,  but  it  is  in  the  nature  of  an  implied  under- 
taking on  the  pnrt  of   the  seller,  that  the  commodity  ho  sells.- 
is  his  own;  and  in  an  action  upon  such  an  undertaking  it  is  a 
sufficient  breach  to  allege  that  the  property  belongs  to  some 
other." 

In  the  case  of  Scott  v.  Scott's  Adm'r,  2  A.  K.  Marshall,  217, 
the  facts  were  these:    Defendant's  intestate   sold  plaintiff  a. 
slave,  which  at  the  time  of  the  sale  belonged  to  Elizabeth  Rob-- 
ertson,  and  which  she  recovered  from  the  plaintiff  in   a  suit 
brought  against  him,  and  so  plaintiff  sued  for  the  price  paid 
for  the  slave.     Defendant  relied  upon  the  statute  of  limita- 
tion.    The  suit  was  instituted  more  than  five  years  after  the 
purchase,  but  within  less  than  five  after  the  recovery  by  Eliza- 
beth  Robertson.     The  court  says:  '*It  is  certainly  true  that 
the  statute  could  not  have  begun  to  run  until  the  cause  of  ac- 
tion accrued;  and  if,  as  was  cont<mded  on  the  part  of  the  plain- 
tiff, the  recovery  under  an  adverse  title  was  essential,  to  give 
him  a  right  of  action,  it  would  follow,  as  a  necessary  conse- 
quence, that  the  instruction  given  by  the  court  to  the  jury  was^ 
erroneous. 

*'But  it  can  not  be  admitted  that  the  recovery  was  necessary^ 
to  the  x^laintiff's  right  of  action.     *     *     * 

"If  such  an  averment,"  that  is,  that  there  has  been  a  recov- 
ery, '*be  unnecessary,  it  must  be  because  the  vendee's  right  of 
action  does  not  depend  upon  the  recovery,  and   of  course  he 
need  not  wait  until  a  recovery  is  had  before  he  commences  his 
action.      We  accordingly  find  the  doctrine  so  settled   in   the 
English  books  (1  Bac.  Abr.,  title  Action  on  the  Case,  letter  D, 
and  the  cases  there  cited).    It  was,  therefore,  held  in  that  case 
"that   the  plaintiff's  cause  of  action  accrued  on  the  sale  and 
delivery  of  the  slave,  and  that  the  circuit  court  correctly  in- 
structed  the  jury  that  the  statute  of  limitation  began  from 
that  time  to  run."     The- case  of  Chancellor  v.  Wiggins,  4  B. 
Monroe,  201,   was-  an  actiou  of  assumpsit  upon   the  implied. 
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warranty  of  title  in  the  sale  of  two  negroes  as  slaves,  whoafter- 
Avards  recovered  their  freedom.  The  action  was  instituted 
more  than  ^\e  yenrs  after  the  sale,  but  within  less  than  h\e 
^fter  the  negroes  established  their  right  to  freedom.  Held— 
That  the  plaintiff  could  not  recover,  and  the  cases  above,  and 
that  of  Chism  v.  Wood,  Hardin,  531,  cited  as  authority.  In 
Tipton  v.  Triplett,  1  Met.,  572,  Tipton  sued  Triplett  on  a  note 
for  $1,000.  One  of  the  defenses  was  that  the  note  was  given  as 
the  evidence  of  the  agreed  price  for  two  slaves;  that  the  sale 
had  been  made  with  a  warranty  of  title,  and  that  the  plaintiff 
had  no  title  to  the  slaves  at  the  time  of  the  sale.  The  court 
says: 

**The  pleadings  render  it  somewhat  uncertain  whether  the 
purchaser  relied  upon  an  express  warranty  of  title  or  upon  the 
warranty  of  titje  which  the  law  implies  on  a  sale  of  chattels  in 
the  possession  of  the  vendor.  If  it  meant  an  express  warranty 
of  title,  no  cause  of  action  accrued  upon  it  until  the  slaves 
were  taken  from  the  purchaser  by  the  real  owner;  and  as  the 
defendant  did  not  allege  that  any  other  person  had  asserted 
title  to  the  slaves,  or  that  his  possession  of  them  had  been  dis- 
turbed, he  failed  to  show  t\uy  breach  of  the  warrant^'. 

**If,  however,  it  can  be  construed  to  mean  an  implied  war- 
ranty, or  rather  an  undertaking  on  the  part  of  the  vendee,  that 
be  had  title  to  the  slaves,  which  is  the  warranty  that  the  law 
implies  where  there  is  no  ex])reGs  warranty  of  title,  then  there 
was  an  immediate  breach  of  this  implied  undertaking,  if  in 
fact  the  vendor  had  no  title  at  the  time  of  the  sale.'' 

Daniel  on  Negotiable  Instruments,  section  1075,  volume  2, 
says : 

**Bank  notes,  being  payable  to  bearer,  are  transferred  by 
mere  delivery;  and  although  it  has  been  tliought  that  the 
transferrer  may  indorse  them,  with  like  effect  as  the  indorsf^- 
ment  of  other  negotiable  promissory  notes,  it  would  be  exceed- 
ingly singular  to  do  so,  for  bank  notes  in  their  nature  are 
designed  to  circulate  like  money,  not  upon  the  credit  of  the 
transferrer,  but  upon  their  own  credit  as  obligations  redeem- 
able in  money  at  any  time.  Being  used  as  money,  it  is  quite 
clear  and  well  settled   that  the  person  who  transfers  a  bank 
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note  in  payiivent  of  a  debt,  or  otherwise  for  value  in  the  course 
j  of  business,  warrants  it,  in  like  manner,  as  hie  transfer  imports 
i  a  warrant  of  current  coin,  that  is,  that  it  is  genuine  and  not 
I  counterfeit.  If  it  he  counterfeit  and  spurious,  it  is  not  what 
I  his  very  act  of  transfer  represents  it  to  he.  It  is  a  mere  nullity 
instead  of  money  or  cash ;  and  the  debt  remains  undischarged. " 
I  The  same  author  in  the  next  section  lays  down  the  rule  that 

in  order  to  maintain  an  action  the  imitj  must  take  diligent 
i        steps  to  notify  the  transferrer  that  the  paner  is  spurious. 

So  if  the  paper  is  a  mere  nullity  and  if  immediate  notice 
must  be  given  and  return  offered  and  restitution  demanded, 
it  would  seem  that  the  right  of  action  more  certainly  accrues 
at  the  time  of  tiie  transfer,  or  there  are  more  reasons  why  it 
should  than  in  the  sale  of  an  ordinary  chattel. 

We  are  of  the  opinion  that  the  apellant's  right  of  action  ac- 
crued instantly  on  the  transfer  of  the  bonds,  and  that  it  was 
barred  before  these  actions,  or  either  of  them,  were  instituted. 
But  it  is  insisted  that  the  statute  does  not  apply  in  the  case 
against  Norton  &  Co.,  because  in  that  case  the  ))urchase  was 
made  from  one  Gait,  who  was  acting  as  the  agent  of  Norton  & 
Co.,  and  he  did  not  disclose  his  agency,  and  the  fact  that  he 
was  agent  for  appellees  was  nut  known  to  appellant  until  a 
short  time  !)efore  the  institution  of  this  suit. 

The  rule  is  correctly  stated  by  appellant,  that  on  discovering 
that  Gait  was  acting  for  another  he  had  the  right  to  elect  to 
which  he  would  look,  whether  to  Gait  or  his  principal.     But 
having  elected,  this  would  not  change  the  time  when  his  cause 
of  action   accrued.     If   the   principal   was   guilty  of   conduct 
which  in  law  amounted  to  an  ol)struction  of  appellant's  power 
to  Bue,  the  statute  would  not  run  during  the  time  of  such  ob- 
stniction.     But  do  the  allegations  of  appellant's  reply  show 
any  obstruction?     He  says:  **That  at  the  time  of  the  said  pur- 
chase  the  said  Gait  failed  to  disclose  for  whom   he  sold   said 
bond."     *     *     *     Again  the  reply  says:  '*That  on  or  about 
the  14th  of  April,  1881,  he  wrote  to  said  Gait,  inquiring  for 
whose  account  he  had  sold  the  bonds  herein,  and  was  informed 
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by  the  said  Gait  that  he  had  sold  it  on  account  of  these  de- 
fendants; that  not  until  so  informed  by  the  said  Gait  was  he 
aware,  or  did  he  know,  that  the  said  bond  had  been  sold  by  the 
said  Gait  for  the  defendants." 

According  to  the  reply  no  effort  was  made  by  appellant  to 
find  out  whether  Gait  was  acting  for  himself  or  another  until 
more  than  five  years  after  the  transaction  with  Galtr.  The 
party  trading  with  an  agent,  for  an  undisclosed  principal,  can 
not  treat  the  agent  as  principal  and  thereby  prolong  the  time 
within  which  he  can  sue  the  principal.  If  he  should  make 
reasonable  efforts  to  find  out  who  was  the  principal,  and  such 
efforts  were  obstructed  by  the  principal's  conduct  or  directions, 
the  statute  would  not  run  during  the  time  of  such  obstruction, 
but  that  is  not  this  case.  It  is  true  there  is  some  proof  con- 
ducing to  show  such  a  state  of  fact  in  this  case,  but  as  no  issue 
of  the  kind  was  made  in  the  pleadings  we  can  not  consider  the 
proof.  It  is  evident  that  appellant  acted  uix)n  the  assumption 
that  his  right  of  action  did  not  accrue  against  Gait  or  his  prin- 
cipal until  the  bonds  were  adjudged  spurious,  and,  therefore, 
misjudging  his  rights,  lost  his  claim  against  appellees. 

The  judgments  in  both  cases  are  affirmed. 

Arthur  M.  Rutledge,  James  S.  Ray  and  R.  W.  Covington  for 
appellants. 

A.  P.  Huniphrey,  W.  O.  &  J.  L.   Dodd  and  Goodloe  &  Rob- 
erts for  appellees. 
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ABSTRACTS  OF  CASES 


COURT  OF  APPEALS  AND  SUPERIOR  COURT 

Not  to  be  reported  in   full— Alphabetically  arranged 
according  to  their  subject-matters. 


I         Acknowledgment— See  Homestead,  8. 

As8if;;nment  for  Benefit  of  Creditors- 
Construction    of  deed— Although  there  may   be  some  question    whether,, 
if  rigidly  construed,  a  contract  entered  into  by  the  creditors  of  a  failing 
debtor,  by  which  it  was  agreed  that  the  estate  of  the  debtor  should  be 
assigned  to  a  trustee  for  the  benefit  of  creditors,  extends  to  and  embraces 
I  the  real  property  of  the  debtor,  yet  as  it  is  manifest  that  the  creditors 

entered  into  the  agreement  upon  the  faith  and  belief  that  all  the  prop- 
erty of  the  debtor  was  to  be  taken  possession  of  by  the  assignee  and 
divided  amongst  all  the  creditors  pro  rata,  whatever  technical  advantage 
one  of  the  creditors  may  have  acquired  by  a  sale  of  the  real  estate  of  the 
debtor  under  execution  should  be  shared  by  all  the  creditors  alike. 
Dickinson,  &c.  v.  Beahr.  November  18,  1884.  Garrard  Cir.  Ct.  Opin. 
by  Lewis,  J.,  Ct.  Ap.,  aff.  Anderson  &  Herndon  for  appellants;  Denny 
&  Tomlinson  for  appellee. 

Attaohments— 
i.   For  rent — An  order  sustaining  an  attachment  for  rent,  and  directing  a 
sale  nf  the  attached  property  is  a  final  order,  therefore,  where  the  defend- 
ant has  executed  bond  for  the  delivery  of  the  property  and  the  attach- 
ment has  been  sustained  he  can  not,  in  response  to  a  rule  against  him  to 
produce  the  property,  deny  his  tenancy  or  his  liability  for  rent  as  stated 
in    the  attachment;  this  must  be  done  before  the  attachment  is  sus- 
tained, if  at  alL 
2.  Affidavit — The  afiQdavit  for  the  attachment  in  this  case  was  fatally  de- 
fective in  that  it  omitted  the  averment  "that  the  affiant  had  reasonable 
li^rouiids  to  believe"  that  unless  an  attachment  issued  he  would  lose  his 
rent.     A  simple  averment  '*that  he  believes  he  will  lose  his  rent"  is  not 
sufficient;  but  the  want  of  the  omitted  averment  did  not  make  the  pro- 
ceeding void,  but  simply  erroneous,  and   as  the  order  sustaining  the 
attacbment  is  not  appealed  from  the  court  has  no  power  to  revise  it. 
Crabtree,  &o.   v.    Johnson,   &c.    November  14,  1884.    Daviess  Clr.    Ct. 
Opin-     by  Ward,  P.   J.,  Sup.    Ct.,  aflf.     Owen   &   Ellis   for  appellants; 
Liittle  &  Slack  for  appellees. 

December,  1884 — 4 
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-Attorneys— 
1.  Employment— Where  one  of  several  defendants  sued  jointly  employed 
counsel  for  all,  and  the  otherH  being  informed  of  such  employment  ao* 
oepted  the  services  of  the  counsel  thus  retained,  they  are  as  much  liable 
as  if  they  had  made  or  authorized  the  employment  in  the  first  place. 
Harrick,  &c.  v.  Clay,  &c.  November  13,  1884.  Henderson  Clr.  Ct. 
Opin.  by  Richards,  J..  Sup.  Ct.,  aff.  Yeaman  &  Lockett  for  appellants; 
S.  B.  &.  R.  D.  Vance,  W.  P.  D.  Bush  and  Finlay  F.  Bush  for  appellees. 
^.  Demand— Limitation— Where  an  attorney  receives  money  as  for  bis 
client,  which  he  knows  belongs  to  another,  the  act  of  receiving  is  wrong- 
ful, and  no  demand  of  the  attorney  by  the  party  entitled  is  necessary. 
Limitation  begins  to  run  when  the  wrongful  act  is  done.  Mowery  v. 
Webb.  November  19,  1884.  Henry  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup. 
Ct.,  aff..  Ward,  P.  J.,  dissenting.  Geo.  C.  Drane  for  appellant;  Carroll 
&  Barbour  and  R.  W.  Masterson  for  appellee. 

Bankruptcy- 
Effect  of  discharge— A  discharge  in  bankruptcy  does  not  release  the 
debtor  from  liability  for  a  debt  due  the  Commonwealth,  and  by  reason 
of  the  relation  of  the  counties  to  the.  State  the  surety  in  a  county  levy 
bond,  against  whom  judgment  has  been  rendered  in  the  name  of  the 
Commonwealth  for  the  use  of  the  county,  is  not  released  from  liability 
therefor  by  a  discharge  in  bankruptcy.  Mason,  &c.  v.  Commonwealth, 
For,  &;c.  November  20,  18S4.  Henderson  Cir.  Ct.  Opin.  by  Lewis,  J.. 
Ct.  Ap.,  aff.  Clay  &  Banks  for  appellants;  Yeaman  &  Lockett  for  ap- 
pellees. 

Bonds- 
Surety— While  a  party  can  not  be  both  the  payee  and  payer  of  a  bond, 
the  fact  that  a  surety  in  a  bond  taken  in  a  legal  proceeding  is  one  of  the 
beneficiaries  in  the  bond  does  not  invalidate  it,  the  oflScer  taking  the 
bond  having  no  notice  of  that  fact.  Crabtree,  &c.  v.  Johnson,  &c.  No- 
vember 14,  1884.  Daviess  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff. 
Owen  &  Ellis  for  appellants;  Little  &  Slack  for  appellees. 

Claimant's  Bond- 
Defenses- Upon  the  trial  of  a  motion  for  judgment  upon  a  bond  exe- 
cuted by  the  claimant  of  property  levied  on  under  a  distress  warrant 
the  obligors  can  not  defend  upon  the  ground  that  the  tenant  did  not  owe 
the  rent.  The  warrant  is  conclusive  as  to  the  amount  due,  and  the  only 
issue  to  be  tried  is  whether  or  not  the  property  was  subject.  Allen  v. 
Thompson.  Novemlier  26.  1884.  Daviess  Cir.  Ct."  Opin.  by  Richards, 
J.,  Sup.  Ct.,  aff.    R.  W.  Slack  for  appellant;  Owen  &  Ellis  for  appellee. 

County  Courts— 
1.  as  a  general  rule,  when   reference  is  made  to  a  county  court  or    tbe 
action  of  a  county  court,  it  means  a  court  presided  over  by  the  coonty 
judge  alone,  and  should  be  held  to  so  mean  when  used  in  connection 
with  fiscal  matters,  if  It  relate  to  mere  ministerial  duties. 
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1).  Where  the  diTeotioD  of  the  legislature  to  the  county  court  to  do  minis- 
terial acts  is  imperative,  it  is  immaterial  whether  the  acts  are  done  by 
the  county  judg^  alone  or  by  him  and  the  justices. 

^.  An  Innocent  holder  of  bonds  issued  by  a  county  to  a  railroad  company 
is  not  bound  to  look  to  the  delivery  to  the  county  of  the  stock  certificates. 

4.  An  act  requiring  the  county  court  to  submit  to  a  vote  the  question 
whether  the  county  shall  subscribe  to  the  stock  of  a  railroad  company  is 
not  unconstitutional,  although  it  requires  the  court  to  submit  to  a  vote 
any  sum,  however  large,  that  the  railroad  company  may  name.  The 
voter*  have  a  right  to  accept  or  reject  it,  as  they  please. 

^.  A  county  having  levied  and  collected  a  tax  to  pay  the  interest  coupons 
attached  to  bonds  issued  by  it,  and  obtained  an  act.  to  authorize  it  to 
levy  and  collect  a  tax  to  enable  it  to  purchase  the  bonds,  before  their 
maturity,  from  the  holders,  and  by  virtue  of  the  act  levied  and  collected 
a  tax  for  that  purpose,  is  estopped  to  deny  the  validity  of  the  bonds  or 
coupons. 

•6.  The  legislature,  having  created  a  fund  by  taxation  for  a  special  purpose, 
has  the  power  to  limit  the  use  of  the  fund  to  that  purpose. 

The  legislature  having  authorized  a  county  court  to  levy  a  tax  for  the 
purpose  of  raising  a  sinking  fund  to  be  used  alone  in  the  purchase  of  the 
principal  of  certain  bonds  of  the  county,  the  hold^^rs  of  interest  coupons 
attached  to  the  bonds  can  not  attach  the  fund  thus  created  and  subject 
it  to  the  payment  of  their  claims. 

7.  It  is  a  fundamental  doctrine  of  garnishment  that  the  plaintiff  does  not 
acquire  any  greater  rights  against  the  garnishee  than  the  defendant 
himself  possesses. 

As  the  county  could  not  have  ordered  the  treasurer  of  the  financial 
board,  the  garnishee  in  this  case,  to  apply  the  money  to  a  different  pur- 
pose from  that  provided  by  the  legislature,  the  plaintiffs  have  no  greater 
rights  than  the  county  authorities  had  as  to  it. 

8.  A  county  in  subscribing  to  the  stock  of  a  railroad  company  does  not 
act  as  to  a  governmental  use  or  trust,  and  with  reference  thereto  is  to  be 
treated  as  a  quasi  private  corporation. 

9.  In  the  absence  of  a  statutory  provision  judgments  against  municipal 
corporations  are  to  be  enforced  by  execution  against  the  strictly  private 
property  of  the  corporation,  but  not  against  property  owned  Or  used  by 
the  corporation  for  public  purposes.  Cook  v.  Lyon  County.  Same  v. 
Same.  Thompson  v.  Same.  November  20,  1884.  Lyon  CIr.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap.,  aff.  John  Feland  for  appellants;  W.  Lindsay  for 
appellee. 

l>ecedent's  Estate— See  Fraudulent  Conveyances,  1,  2. 

Oeeas— 

^Reformation— Where  the  purchaser  of  land  intended  that  the  vendor 
should  convey  the  fee  simple  title  thereof  to  his  wife,  and  the  vendor  by 
mistake  conveyed  only  a  life  estate  to  the  purchaser's  wife,  remainder  to 
tiis  children,  upon  the  petition   of  the  purchaser  and   his  wife  against 
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their  children  the  chancellor  had  the  power  to  reform  the  deed.  BrowD^ 
&o.  V.  McConn,  &c.  November  29,  1884.  Nelson  Clr.  Ct.  Opin.  by 
Lewis,  J.,  Ct.  Ap.,  aff.  C.  T.  Atkinson  for  appellants;  John  A.  Fultoik< 
for  appellees. 

Devise— 

1.  Construction— Testator  devised  land  to  a  son  "during  his  life  and  after 
his  death  to  his  heirs  at  law.  to  be  by  him  and  them  possessed  and  en- 
joyed forever.*'  There  was  nothing  in  the  balance  of  the  will  to> explain 
this  clause  save  that  the  devises  of  land  to  all  of  the  other  ehildren  of 
the  testator  were  for  life  only,  with  remainder  to  their  children  re8peo-> 
tively. 

Held— -That  the  son  took  a  life  estate  and  his  children  the  remainder. 
McClary,  &c.  v.  Bridges.  November  1,  1884.  Allen  Cir.  Ct.  Gpin.  by 
Holt,  J.,  Ct.  Ap.,  aff.  John  J.  Gatewood  for  appellants;  Bodes  Sn  Settle 
for  appellee. 

2.  Construction— A  testator  devised  land  to  trustees  for  the  use  of  his- 
daughter  during  her  life,  and  at  her  death  they  were  to  hold  the  land 
for  the  use  and  benefit  of  her  issue  upon  the  same  terms  and  trust  *'8o 
far  as  applicable."  Held— That  the  children  of  the  daughter  of  the  tes- 
tator ought  not  to  be  deprived  by  implication  of  the  power  of  alienation 
upon  the  idea  that  they  took  only  a  life  estate  and  their  issue  the  re- 
malnder,  the  intention  of  the  testator  being  involved  *n  much  doubt. 
Moore,  &c.  V.  Ormsby,  &c.  November  15,  18»4.  Lou.  Ch.  Ct.  Opin. 
by  Pryor,  J.,  Ct.  Ap.,  aflf.  W.  O.  &  J.  L.  Dodd  for  appellants;  James 
S.  Pirtle  for  appellees. 

Discovery— See  Pleading,  1. 

Evidence- 
Adding  to  written  agreement— Where  both  parties  to  »  written  agree- 
ment say  that  the  writing  does  not  contain  the  true  agreement^  the 
chancellor  can  add  to  or  vary  the  stipulations  as  the  testimony  may  au- 
thorize. Honaker,  &c.  v.  Buckley.  November  1,  1884.  Pike  Cir.  Ct. 
Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.    York  &  Ferguson  for  appellants. 

Executions— 

1.  Private  sale— A  sheriff  has  no  authority  to  make  a  private  sale  under 
execution,  and  such  a  sale  is  held  to  have  passed  no  title  to  the  purebasejr 
as  against  the  landlord's  claim  for  rent.  Allen  v.  Thompson.  Novem- 
ber 26,  1884.  Daviess  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aflf.  It. 
W.  Slack  for  appellant;  Owen  &  Ellis  for  appellee. 

2.  Sale— The  plaintiff  in  an  execution,  who  had  become  the  purehaser  at  tlie 
'execution  sale,  accepted  payment  of  the  amount  bid  by  him  before  the  xnak- 

ing  of  a  deed  to  him  by  the  sheriff,  and  subsequent  to  the  making  of  the 
deed  he  transferred  his  interest  in  the  property  to  R.  Prior  to  the  trans- 
fer to  R.,  and  prior  to  the  execution  of  the  sheriff's  deed,  the  execution 
defendant  sold  and  conveyed  to  H. ,  who  sold  and  conveyed  to  G. ,  reserving 
a  lien  for  unpaid  purchase  money.  In  an  action  by  H.  to  enforoe  his. 
lien,  G.  defended  upon  the  ground  that  the  title  of  H.  was  defective  he- 
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-cause  of  the  execution  sale,  and  R.  olaimed  the  property  by  reason  of 
the  transfer  by  the  execution  plaintiff  to  him.  Held— That  the  execu- 
tion plaintiff,  having  accepted  payment  of  his  debt,  was  not  entitled  to 
41  deed  from  the  sheriff,  and  B.  stood  in  no  better  position,  because  at 
the  date  of  the  transfer  to  him,  and  when  the  execution  plaintiff  ob- 
tained his  sheriff's  deed,  H.  had  the  le^al  title  to  the  property.  K.  was, 
therefore,  not  entitled  to  judgment.  Henrix,  &c.  v.  Moore,  &c.  No- 
vember 15,  1«84.  Fleming  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  rev.  B. 
X).  Lacey  and  Reid  &  Stone  for  appellants:  M.  M.  Teager  and  W.  H. 
Cord  for  appellees. 

{Fraudulent  Conveyances— 

1.  Return  of  '^no  proi)erty"— As  a  general  rule  an  action  in  equity  to  set 
aside  a  conveyance  as  fraudulent  can  not  be  maintained  until  there  has 
been  a  judgment  at  law  and  return  of  "no  property/'  and  this  rule  ap- 
plies as  well  when  the  debtor  is  dead  as  when  he  is  living,  the  legal 
remedy  being  a«  ample  against  the  estate  in  the  hands  of  the  personal 
representative  as  against  the  estate  of  the  living  debtor. 
^,  If  the  creditor  is  properly  in  equity  for  any  purpose  he  may  attack  the 
conveyance  as  fraudulent  without  having  judgment  and  return  of  "no 
property,''  but  the  statute  which  authori2es  an  action  in  equity  against 
*'heir  or  devisee""  to  subject  any  property  "descended  or  devised,"  does 
not  apply  to  property  held  by  conveyance.  Anderson,  &c.  v.  Avery,  &c. 
:November29,  1884.  Lou.  Ch.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  aff. 
E.  E.  McKay  and  W.  Lindsay  for  appellants;  Russell  &  Helm,  Bullock 
Ander-sen,  and  W.  O.  &  J.  L.  Dodd  for  appellees. 

VraudR,  Statute  of— 

Verbal  gift— A  verbal  contract  for  the  sale  of  an  interest  in  real  estate 
is  not  void  for  use  as  a  defense,  although  the  remedy  to  enforce  its  specific 
performance  lias  been  taken  away  by  the  statute. 

A  suit,  in  the  nature  of  a  bill  of  discovery,  was  brought  against  a  debtor 
and  bis  three  sons,  alleging  that  the  sons  had  property  in  their  posses- 
f^ion  belonging  to  the  father;  the  wife  of  the  debtor  subsequently  died, 
Tiud  an  attachment  was  issued  in  the  same  action  and  levied  upon  the 
life  estate  of  the  debtor  in  land  that  had  belonged  to  his  wife.  One  of 
ihe  sons,  who  was  in  possession  of  the  land,  filed  an  answer,  claiming 
the  life  estate  by  reason  of  a  verbal  contract  between  him  and  his  father 
-prior  to  the  death  of  his  mother. 

Held— That  the  fact  that  the  creditor's  suit  was  pending  prior  to  the 
<leath  of  the  debtor's  wife  did  not  create  any  lien  in  the  creditor's  favor 
upon  the  husband's  life  estate;  and  that  the  alleged  verbal  contract  be- 
tween the  debtor  and  his  son  would  be  available  as  a  defense  were  it 
s^atisfactorily  established  by  the  testimony,  which  the  court  holds  is  not 
•clone.  Kite,  &c.  v.  Hise.  November  29,  1884.  Lou.  Ch.  Ct.  Opin.  by 
Holt,  J.,  Ct.,  Ap.,  aff.  Russell  &  Helm,  Mix  &  Rogers  for  appellants; 
Cketmult  &  Colston  for  appellee. 

<Crarnishee— See  County  Bonds,  7. 

Digitized  by  VjOOQiC 


364  ABSTRACTS. 

Homestead— 

1.  Widow— The  unexecuted  intentiou  of  a  widow  to  occupy  and  claim  land 
of  her  deceased  husband  as  a  homestead  does  not  exempt  it  from  tbe^ 
payment  of  the  husband's  debts.  Hicks,  &;c.  v.  Boaper.  November  22, 
1884.  Henderson  Cir.  Ct.  Opln.  by  Lewis,  J.,  Ct.  Ap.,  afT.  Sol.  S. 
Sizemore  for  appellants;  A.  T.  Dudley  for  appellee. 

2.  Purchase  money— No  homestead  exemption  exists  as  against  a  note  exe- 
cuted for  money  advanced  to  pay  the  purchase  price  of  land ;  therefore, 
in  an  action  to  foreclose  a  mortKaffe  executed  for  money  so  advanced  it" 
is  unnecessary  to  determine  wtiether  the  mort{;age  was  duly  executed 
and  acknowledged  so  as  to  pass  the  homestead,  as  no  homestead  could, 
with  or  without  the  existence  of  the  mortgage,  be  asserted  and  main- 
tained.  (Judgment  reversed  for  failure  to  allow  a  credit.)  Miller  v. 
Jones.  November  1,  1884.  Butler  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap., 
rev.  B.  L.  D.  Guffy  and  John  L.  Scott  for  appellant ;  Thos.  P.  and 
Wm.  Wand  and  E.  W.  Hines  for  appellee. 

8.  Acknowledgment'— The  right  to  a  homestead  having  been  made  an  issue- 
by  the  pleadings  in  an  action  to  foreclose  a  mortgage  to  which  the  wife 
of  the  mortgagor  was  a  party  defendant,  and  determined  adversely  to^ 
the  claimant  by  the  judgment,  it  is  too  late  for  the  wife  to  raise  thfr 
question  as  to  the  suflficiency  of  the  acknowledgment.  Turley  v.  Vanars- 
dale.  November  2ft,  1884.  Washington  Cir.  Ct.  Opinion  by  Pryor,  J., 
Ct.  Ap.,  rev.    Bell  &  Wilson  for  appellant:  W.  C.  McChord  for  appellees. 

Homicide- 
Homicide  to  prevent  felony— Upon  the  trial  of  the  appellant  for  murder 
the  court  properly  instructed  the  jury  that  if  the  defendant  was  called 
in  to  protect  the  family  of  his  uncle  from  the  assaults  of  the  deceased, 
and  to  prevent  the  deceased  from  committing  a  rape  upon  the  little 
daughter  of  defendant's  uncle,  and  believed,  or  had  reasonable  grounds 
to  believe,  that  the  deceased  at  the  time  was  about  to  commit  a  rape  upon 
the  person  of  the  child,  he  had  the  right  to  use  such  means  as  was  neces- 
sary to  prevent  the  felony  or  the  infliction  of  great  bodily  harm :  and  if 
he  acted  in  good  faith  for  that  purpose,  and  not  with  a  malicious  intent, 
they  must  acquit.  Roe  v.  Commonwealth.  November  22,  1884.  Madison 
Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Chenault  &  Parrish  for  ap- 
pellant; P.  W.  Hardin  for  appellee. 

Infant's  Real  Estate,  Sale  of— 

Failure  to  appoint  guardian  ad  litem  for  infant— Prior  to  the  passage 
of  the  act  of  January  10,  1883,  authorizing  the  clerk,  when  an  infant  de- 
fendant is  under  the  control  of  the  party  suing,  to  appoint  a  guardian 
ad  litem,  it  was  necessary  to  resort  to  the  ancient  practice  of  actual  ser- 
vice on  the  infant  and  the  appointment  of  a  guardian  ad  litem  to  defend; 
but  the  infant  having  tieen  brought  into  court  by  the  actual  service  of 
process,  the  failure  to  appoint  a  guardian  ad  litem  was  only  erponeous,. 
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and  did  not  render  a  judgment  for  the  sale  of  the  infant's  real  estate 

void,  but  voidable.    Schuk,  Gd'ii,  &o.  v.  Stoll,  &o.  November  29,  1884. 

Campbell  Ch.  Ct.    Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  J.  Creutz  for  ap- 
pellants ;  John  S.  Duoker  for  appellees. 

Judgments- 
Consent  judgment— A  consent  judgment  can  only  be  called  in  question, 
if  at  all,  by  some  of  the  means  recognized  by  law.  It  can  not  be  supple- 
mented by  agreements  not  a  part  of  it,  unless  attacked  for  fraud  or  mis- 
takes, and  in  the  mode  prescribed  by  law.  Cord  v.  Hendrick.  Tabler 
v.  Cord.  November  26,  1884.  Fleming  Cir.  Ct.  Opin.  by  Ward,  P.  J., 
Sup.  CC,  aflf.  W.  H.  Cord  for  Cord;  W.  J.  Hendrick  for  Hendrick  and 
Tabler. 

Judicial  Sales- 
Purchase  by  commissioner— A  commissioner  in  chancery  can  not  be- 
come a  purchaser  at  his  own  sales  or  reap  any  benefit  from  a  purchase 
by  another  under  an  agreement  that  he  is  to  be  regarded  as  a  joint  pur- 
chaser. Such  contracts  are  against  public  policy,  and  It  is  immaterial 
whether  the  suit  is  by  the  debtor  to  set  aside  the  sale  or  by  the  commis- 
sioner to  enforce' the  contract  as  against  his  co-purchaser.  Bagby,  &c.f 
V.  Eversole,  &c.  November  15,  1884.  Perry  Cir.  Ct.  Opin.  by  Pryor, 
J.,  Ct.  Ap.,  rev.  W.  Lindsay  and  G.  W.  &  B.  F.  French  for  appellants; 
John  L.  Scott  for  appellees. 

License — 
Liquor  dealer— A  wholesale  liquor  dealer  who  sells  whisky  by  the  pint 
without  license  incurs  the  penalty  denounced  by  the  act  of  May  8,  1884. 
Commonwealth  v.  Kosenbaum.  November  21,  1884.  Jeflf.  Ct.  of  Com. 
Pleas.  Separate  opinion  by  each  member  of  Sup.  Ct.  rev.  A.  G. 
Caruth  and  Helm  &  Bruce  for  appellant ;  James  Harlan  for  appellee. 

Limitation— See  Pleading,  3— 
Adverse  possession— The  actual  possession  of  land  for  fifteen  years  under 
an  unconditional  parol  gift  will  bar  a  recovery  by  the  donor,  and  though 
donee  entered  expecting  that  at  some  time  the  donor  would  convey  or 
devise  the  land  to  her.  If,  however,  she  entered  by  the  mere  permission 
of  the  donor,  expecting  him  to  give  it  to  her,  then  she  can  not  convert 
her  possession  into  a  hostile  holding  so  as  to  defeat  the  recovery,  nor 
will  the  law  presume  a  gift  from  the  entry  and  possession  under  such 
circumstances.  Chamberlain,  &c.  v.  McKinney.  November  1,  1884. 
Russell  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Montgomery  & 
Jones  for  appellants ;  Hays  &  Stone  for  appellee. 

Married  Women- 
Title  bond— The  bond  of  a  married  woman  for  title  was  not  only  voidable 
but  void,  and  the  obligor  having  died  before  she  executed  a  conveyance 
the  land  she  agreed  to  convey  descended  to  her  next  of  kin.  The  chan- 
cellor, therefore,  properly  rescinded  her  contract,  and  the  judgment  in 
this  case  vacating  the  judgment  of  rescission  is  reversed.  Cummings, 
&c.  ▼.  Hamilton,  &c.    November  15,  1884.    Mercer  Cir.   Ct.    Opin.   by 
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Pryor,  J.,  Ct.  Ap.,  rev.    P.  B.  Thompson,  Sr.,  for  appellants;   Bell  & 
Wilson  for  apijellees. 

Master  and  Servant — 

Where  one  does  not  hold  himself  out  as  skilled  in  a  particular  business 
and  his  employer  knows  that  he  is  without  experience,  all  the  duty  he 
owes  his  employer  is  to  act  with  fidelity  to  the  extent  of  his  ability, 
whatever  it  is.  Southern  Wheel  and  Handle  Co.  v.  Moorman.  Novem- 
ber 21,  1884.  Daviess  Cir.  Ct.  Opin.  hy  Ward,  P.  J..  Sup.  Ct.,  aff. 
Weir,  Weir  &  Walker  for  appellant ;  Williams  &  Powers  for  appellee. 

Mortgage— 

1.  Conveyance  with  agreement  to  reconvey— When  land  is  conveyed  abso- 
lutely and  the  grantee  agreees  to  reconvey  upon  the  grantor's  paying  a 
certain  sum  of  money  the  transaction  amounts  to  a  mortgage  only. 

K.  having  purchased.C.'s  land  at  decretal  sale,  C.  procured  R.  to  redeem 
the  land  for  him.  and  thereupon  E.  transferred  to  R.  the  benefit  of  his 
purchase,  and  a  deed  was  made  to  R.  by  the  commissioner,  R.  executing 
to  C.  a  writing  whereby  he  agreed  to  convey  the  land  to  C.  in  the  event  C. 
«hould  pay  to  him  in  twelve  months  the  sum  he  had  paid  to  redeem  the 
land.  C.  having  failed  to  pay  the  money  and  never  having  surrendered 
possession  of  the  land,  R.  instituted  this  action  for  the  recovery  of  the 
land. 

Held— That  the  transaction  was  simply  a  loan  from  R.  toC.  R.  holding 
the  land  as  security  for  the  debt.  Coflfey  v.  Ranney.  November  26, 
1884.  Wayne  Cir.  Ct.  Opln.  by  Pryor,  J.,  Ct.  Ap.,  rev.  J.  S.  Tan- 
winkle  for  appellant;  M.  C.  Saufley  for  appellee. 

2.  Stools  of  goods— Where  the  mortgagor  of  a  stock  of  goods  is  permitted 
to  buy  and  sell  as  if  there  were  no  mortgage,  in  a  controversy  with  other 
creditors  it  devolves  upon  the  mortgagee  to  show  what  particular  part  of 
the  mingled  mass  is  embraced  in  his  mortgage.  Rosenberg  &  Nathan, 
&c,  V.  Thompson,  &o.  November  17,  1884.  Appeal  from  Montgomery 
Cir.  Ct.  Opin.  of  the  court  by  Bowden,  J.,  Sup.  Ct.,  rev.  Reid  & 
Stone,  Arthur  Carey,  Laf  Joseph  and  H.  Marshall  for  appellants;  W. 
H.  Holt  for  appellees. 

Municipal  Corporations— See  County  Courts,  9. 

Negligence— 

1.  Willful  neglect— In  this  action  by  appellee  against  appellant  for  wilful 
neglect  in  causing  the  death  of  appellee's  intestate,  who  was  killed  while 
acting  as  brakenian  on  one  of  defendant's  freight  trains,  facts  that  be 
was  not  of  age  and  that  his  mother  had  notified  the  conductor  not  to 
employ  him,  and  that  he  was  subsequently  employed  at  bis  own  request 
after  stating  that  his  mother  had  withdrawn  her  objection,  were  not 
sufficient  to  authorize  the  jury  to  infer  willful  neglec^t. 
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2.  Infants—One  who  employs  nn  infant  old  enough  and  large  and  strong 
enough  to  do  the  work  he  is  employed  to  do,  knowing  at  the  time  that 
the  parent  of  the  child  objects  to  the  employment,  does  not,  by  reason  of 
that  knowledge,  become  liable  in  punitive  damages  for  any  injury  the 
infant  may  receive  while  employed,  regardless  of  whether  or  not  he  is 
charged  with  want  of  care. 

-8.  Pleading— In  an  action  by  a  personal  representative  against  a  railroad 
company  for  willful  neglect,  under  section  8  of  chapter  67,  General  Stat- 
utes, no  recovery  can  be  had  for  ordinary  negligence  unless  it  is  alleged 
that  the  plaintiff's  intestate  was  not  in  the  employment  of  the  company. 
Ky.  Cent.  R.  R.  Co.  v.  Dunn's  Adm'r.  November  36,  1884.  Nicholas 
Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  O'Hara  &  Bryan  for  ap- 
pellant; Norvell  8c  Tureman,  W.  P.  Ross  and  Wm.  Lindsay  for  appellee. 

4.  Leaving  train  in  motion— While  a  passenger  on  a  railroad  train  who 
voluntarily  undertakes  to  leave  the  train  before  it  stops  is  guilty  of 
negligence,  yet  when  told  by  the  conductor  to  leave,  and  the  passenger, 
unaware  of  the  danger,  relies  upon  the  direction  of  the  conductor,  and 
an  injury  results  to  the  passenger,  who  is  guilty  of  nothing  more  than 
following  the  conductor's  advice,  the  railroad  company  is  responsible, 
and  this  rule  is  held  to  apply  where  a  passenger,  by  the  conductor's 
direction,  attempted  to  leave  a  train  while  in  motion  at  a  crossing  be- 
tween stations,  the  conductor  having  agreed  with  the  passenger  when 
he  entered  the  train  to  stop  at  the  crossing.  L.  &  N.  R.  R.  Co.  v. 
Sharp.  November  22,  1884.  Taylor  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct. 
Ap..  aff.  Lyttleton  Cooke,  W.  Lindsay,  John  McChord  and  W.  S.  Knott 
for  appellant;  Russell  &  Avritt  for  appellee. 

New  Trials— 

1.  When  a  motion  for  a  new  trial  has  been  made  and  overruled  the  court 
can  not,  after  the  expiration  of  the  time  within  which  it  has  power  over 
its  judgments,  set  aside  the  order  overruling  the  motion  and  grant  a 
new  trial. 

2.  A  motion  for  a  new  trial  in  the  Louisville  Chancery  Court,  except  upon 
the  ground  of  newly -discovered  evidence,  must  be  made  within  fifteen 
days  after  the  judgment.  Bland,  &c.  v.  John,  &c.  November  12.  1884. 
Lou.  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  dis.  Harrison  &  Mc- 
Grain  for  appellants;  Elliott  &  Hemingray  for  appellees. 

Partnership — 

1.  Debts— Where  one  of  two  partners  borrowed  money  before  the  actual 
terms  of  the  partnership  had  been  agreed  upon,  but  borrowed  it  in  con- 
templation of  the  partnership  and  used  it  in  purchasing  partnership 
property  and  the  firm  treated  the  debt  as  a  partnership  debt,  it  should 
be  so  treated  in  the  distribution  of  the  partnership  assets. 

2.  Dissolution— A  member  of  a  firm  can  not  relieve  himself  from  liability 
for  money  paid  to  his  partner  for  the  firm  by  showing  that  he  had  noti- 
fied the  persons  paying  the  money  not  to  trust  his  partner.  He  should 
have  protected  himself  by  dissolving  the  partnership.     Brooks,  Water- 
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field  &  Co.  Y.  Lovelaoe  &  Go.  November  86,  1884.  Kenton  Cir.  Ct. 
Opln.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Hallam  &  Myers  for  appellants;  Col- 
lins &  Fenley  for  appellees. 

Pleading' 

1.  Bill  to  discover  defendant— The  Civil  Code,  seotion  655,  prohibits  a  bill 

to  discover  a  sole  defendant.  i 

2.  Amendment— Limitation— Where  a  petition  was  filed  against  several 
defendants,  declaring  that  the  plaintiff  did  not  know  who  owed  him, 

and,  therefore,  oould  not  state  a  cause  of  action  against  anyone,    but  ' 

asking  for  information  to  enable  him  to  do  so,  and  an  amended  petition 
was  filed  stating  a  cause  of  action  against  one  of  the  defendants,  limita-  | 

tion  continued  to  run  until  the  filing  of  the  amendment,  the  original 
proceeding  being  expressly  prohibited  by  law.  Mowery  v.  Webb.  No- 
vember 19.  1884.  Henry  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  afl. 
Ward,  P.  J.,  dissenting.  Geo.  C.  Drane  for  appellant;  Carroll  &  Bar- 
bour and  B.  W.  Master  son  for  appellee.  ' 

Pleading  and  Practice  in  Criminal  Cases—  i 

1.  Impeachment  of  witness — The  statements  of  a  witness  on  a  former  trial 
having  been  admitted  in  evidence,  the  witness  being  dead,  his  testimony 
can  not  be  impeached  by  proof  of  contradictory  statements  made  subse- 
quent to  the  former  trial. 

8.  Conitnuance— The  refusal  of  the  lower  court  to  grant  a  continuance 
upon  the  ground  of  the  absence  of  a  witness  was  not  prejudicial,  as  the 
testimony  of  the  absent  witness  could  have  produced  no  appreciable 
effect  upon  the  final  result. 

3.  Corroboration  of  accomplice— The  court  having  properly  determined 
that  there  was  evidence  to  corroborate  the  testimony  of  the  acoomplloe,. 

it  was  for  the  jury  to  determine  its  weight  and  credibility.    Neal  v.  | 

Commonwealth.    November   13,  1884.     Carter  Cir.  Ct.    Opin.  by  Hines,. 
Ch.  J.,  Ct.  Ap.,  aff.    Brown  &  Lackey,  Z.  F.  Smith,  Jr..  and  Wood    St  j 

Day  for  appellant;  P.  W.  Hardin  and  K.  F.  Pritcbard  for  appellee. 

4.  Jurisdiction— An  indictment  having  been  found  in  one  court  for  ai> 
offense  of  which  another  court  has  exclusive  jurisdiction,  a  formal  order  ' 
setting  aside  that  indictment  was  not  necessary  before  proceeding  nndeir 

an  indictment  found  in  the  court  having  jurisdiction,  t'O  which  a  copjr  I 

of  the  first  indictment  and  the  original  papers  had  been  transmitted. 

5.  Impeaching  witness— It  was  incompetent  for  the  Commonwealth    to 
impeach  the  jtestimony  of  defendant's  witnesses  by  proving  statements. 

made  by  them  at  the  inquest,  without  first  having  laid  the  foundation  I 

for  the  attack  by  giving  them  an  opportunity  to  explain.     Boe  v.  Com-  ' 

monwealth.    November  22,  1884.    Madison  Cir.  Ct.    Opin.  by  Pryor,  J.,  ; 

Ct.    Ap.,  rev.    Chenault  &  Parrish  for  appellant ;  P.  W.  Hardin  for   ap-  i 
pellee. 
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Practice  in  Civil  Cases— 

1.  Prejudicial  error— The  overmlinK  of  exceptions  to  appellee's  testimony 
when  his  cause  was  made  out  by  other  evidence  in  the  case  did  not 
prejudice  the  appellant's  riebts.  Burks,  Sco.  v.  Strader.  November  25, 
1884.  Barren  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aflf.  Leslie  &  Botts 
and  E.  W.  Hines  for  appellants;  Porter  &  Bitter,  W.  P.  D.  Bush  and 
Finlay  F.  Bush  for  appellee. 

3.  A  reversal  may  be  had  for  error  in  an  instruction,  although  all  the  evi- 
dence is  not  before  the  court,  if  the  instruction  be  such  that  it  could  not 
have  been  correct,  whatever  the  evidence.  L.  &  X.  B.  R.  Co.  v.  Cam- 
bron.  November  la,  1884  Marion  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup. 
Ct.,  rev.  W.  Lindsay  and  Rountree  &;  Lisle  for  appellant;  J.  P.  Thomp 
son  for  appellee. 

3.  The  finding  by  the  court  or  jury  of  a  fact,  the  existence  of  which  is 
denied  by  the  petition,  can  not  profit  the  plaintiff.  Mowery  v.  Webb. 
November  19,  1884.  Henry  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct., 
aff.,  Ward.  P.  J.,  dissenting.  Geo.  C.  Drane  for  appellant;  Carroll  & 
Barbour  and  R.  W  Masterson  for  appellee. 

4.  New  trial— An  alleged  error  occnrring  during  the  progress  of  a  jury 
trial  must  be  definitely  mentioned  as  a  ground  for  a  new  trial  in  the 
lower  court,  or  it  can  not  be  relied  on  for  a  reversal  in  an  appellate 
court. 

6.  Reversing  judgment— Upon  all  appeals  granted  prior  to  the  amendatory 
act  of  1884  the  Superior  Court  has  no  power  to  reverse  a  judgment  except 
for  the  particular  errors  assigned. 

6.  The  appellant,  being  in  no  position  to  question  the  correctness  of  the 
verdict,  can  not  complain  of  a  judgment  that  strictly  pursues  that  ver- 
dict. Commercial  Publishing  Co.  v.  Caldwell,  &c.  November  24,  1884. 
Jeir.  Ct.  of  Com.  Pleas.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff.  A.  E. 
Wilson  for  appellant;  J.  T.  O'Neal  and  Thomas  Joyes  for  appellees. 

7.  Where  an  ordinary  action  is  tried  by  the  court  and  the  conclusions  of 
fact  are  found  separately  from  the  conclusions  of  law  and  separately 
from  each  other,  they  should  have  the  same  effect  as  the  separate  verdict 
of  a  jury,  and  upon  appeal  judgment  should  be  ordered  in  conformity 
thereto,  applying  the  law  as  understood  by  the  appellate  court  and  not 
as  found  by  the  trial  court.  Southern  Wheel  and  Handle  Co.  v.  Moor- 
man. November  21,  1884.  Daviess  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup. 
Ct..  aff.  Weir,  Weir  &  Walker  for  appellant;  Williams  &  Powers  for 
appellee. 

5.  Affidavit  to  petition— Where  the  averments  in  a  petition  are  positive 
the  plaintiff,  in  swearing  to  the  petition,  may  qualify  his  affidavit  by 
stating  that  **he  believes"  the  statements  of  the  petition  are  true,  al- 
though such  a  qualification  is  objectionable  where  the  averment  in  the 
petition  is  that  the  plaintiff  has  information  or  belief  simply.  Gillham 
V.  Baldwin  &  Co.  November  19,  1884.  Campbell  Cir.  Ct.  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  rev.  J.  F.  &  C.  H.  Fisk  for  appellant;  J.  S. 
Docker  for  appellees. 

9.  Partial  transcript— A  judgment  can  not  be  reversed  upon  a  partial  or- 
imperfect  transeript   unless  there  is  enough  of   the  record  before  th& 
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court  to  authorize  it  to  say  that  the  appellee  did  not  in  the  pleadings 
Bhow  himself  entitled  to  the  relief  afforded.  Cord  v.  Hendriok.  Tabler 
V.  Cord.  November  36,  18b4.  Fleming  Cir.  Ct.  Opin.  by  Ward,  P.  J., 
Sup.  Ct.,  aff.  W.  H.  Cord  for  Cord;  W.  J.  Hendriok  for  Hendrick  and 
Tabler. 

Railroads— See  Negligence,  1,  4— 
Killing  stock— In  an  action  against  a  railroad  company  for  negligently 
killing  stock  the  company  can  not  be  held  responsible  unless  the  injury 
could  have  been  avoided  by  its  agents,  with  due  regard  to  the  safety  of 
the  train  and  its  contents.  L.  &  N.  R.  R.  Co.  v.  Canibron.  November 
12,  1884.  Marion  Cir.  Ct.  Opinion  by  Bowden,  J.,  Sup.  Ct.,  rev.  W. 
Lindsay  and  Rountree  &  Lisle  for  appellant ;  J.  P.  Thompson  for  ap- 
pellee. 

Rent— See  Attachment,  1.  2;  Claimant's  Bond;  Executions. 

•  Self- Defense— 

1.  Reasonable  grounds— In  exercising  the  right  of  self-defense  a  jiarty  has 
the  right  to  act  upon  appearances,  ''as  they  seem  to  bim,"  but  he  must 
act  reasonably  and  upon  reasonable  grounds.  Palmer  v.  Common- 
wealth. November  18,  1884.  Owen  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct. 
Ap.,  aff.    Warren  Montfort  for  appellant;  P.  W.  Hardin  for  appellee. 

2.  The  law  applies  the  same  rule  as  to  what  is  self-defense,  no  matter 
what  may  be  the  peculiar  temperament,  whether  nervous  or  otherwise, 
of  the  defendant.  Morris  v.  Commonwealth.  November  20, 1884.  Camp- 
bell Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.  Hallam  &  Myers  and  Carlisle. 
Goeble  &  Carlisle  for  appellant;  P.  W.  Hardin  for  appellee. 

■  Surety— See  Bankruptcy ;  Bonds. 

Taxation— 
In  aid  of  turnpike— In  this  action  to  enjoin  the  collection  of  a  tax  levied 
in  aid  of  a  turnpike  company,  under  an  act  authorizing  a  tax  to  be  levied 
and  collected  until  the  road  should  be  finished  and  "paid  for,"  the  road 
having  been  completed,  it  is  held  that  the  taxpayers  are  liable  for  only 
the  difference  between  the  cost  of  the  road  and  the  amount  heretofore 
collected  by  the  company,  the  company  having  failed  to  disclose  what 
has  become  of  the  money  collected.  The  corporation  has  no  right  to 
squander  the  funds  raised  by  taxation  and  then  insist  that  the  taxpayer 
must  answer  for  its  wrong.  Concard  v.  Tollesboro  Turnpike  Co.  No- 
vember 22,  1884.  Lewis  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  W. 
H.  Wadsworth  for  appellant ;  W.  Lindsay  and  Geo.  T.  Halbert  for  ap- 
pellee. 

Usury- 
It  is  the  duty  of  a  personal  representative  to  plead  usury  where  it  exists, 
and  where  it  appears  from  the  record  that  then*  is  usury  no  mor%*  than 
the  legal  rate  should  be  allowed  against  the  estate  of  the  decedent,  al- 
though usury  be  not  pleaded.  Elder's  Ex 'or  v.  Weher.  NovemVer  10, 
1884.  Crittenden  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev,  J.  W. 
Blue  for  appellant;  James  R.  Hewlett  and  W.  H.  Posey  for  appellee. 
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Myers'  Federal  Decisions.     Reports  of  U.  S.  Supreme,  Circuit 
and  District  Courts,  comprising  opinions   of  those  courts 
from  their  organization,  and  extracts  from  opinions  of  Court, 
of  Claims  and  of  the  Attorneys  General.    Vol.  V.  California. 
Conspiracy.     Gilbert  Book  Co.,  St.  Louis,  Mo. 

We  have  already  npticed  the  merits  of  this  series  of  reports. 
It  is  a  reprint,  at  a  greatly  reduced  price,  of  that  vast  mass  of 
able  and  learned  opinions  contained  in  the  Federal  reports, 
many  of  which  have  become  so  rare  that  they  are  not  accessible 
even  in  many  public  law  libraries  in  the  South  and  West. 
These  volumes  bring  those  opinions  within  reach  of  all.  This 
volume  sustains  the  general  plan  of  the  work. 


Law  of  Mortgages  of  Real  and  Personal  Property,  including 
also  the  law  of  Pawn  or  Pledge  and  Collateral  Securities,  re- 
ferring to  both  American  and  English  decisions.  By  Chas. 
O.  Boone.     Sumner,  Whitney  &  Co.,  San  Francisco,  Cal. 

This  is  a  practitioner's  work.  It  is  a  digest  in  which  the 
law  as  actually  laid  down  in  the  cases  is  summed  up — not  a 
treatise  setting  forth  the  theories  of  the  writer.  This  is  the 
only  form  of  law  book  now  practicable — the  bulk  of  the  law 
remaining  as  huge  as  it  is.  A  book  which  contains  all  the 
eases  on  this  important  subject  of  mortgages,  properly  arranged 
for  instant  reference,  is  obviously  a  valuable  aid  to  any  and 
every  lawyer.  Its  size  is  a  recommendation;  it  is  not  the 
usual  ponderous  quarto,  but  a  small  12  mo.,  convenient^for  the 
pocket  and  for  easy  handling. 


Spears  on  Extradition.     Weed,  Parsons  &  Co.,  Albany,  N.  Y. 
Charging  the  Jury.     By  Seymour  D.  Thompson. 

Digitized  by  VjOOQiC 


372  NEW  BOOKS. 

Liability  of  Directors  and  other  OflScers  and  Agents  of  Cor- 
porations.    By  Seymour  D.  Thompson. 

Common  Carriers.     By  John  D.  Lawson.     All  published  by  W. 
H.  Stevenson,  St.  Louis,  Mo. 

Rover  on  Railroads.     Callaghan  &  Co.,  Chicago,  Ills. 

Tied  man  on  Real  Property.     F.  H.  Thomas  &  Co.,  St.  Louis, 
Mo. 

Foreign  Judgments  and  the  Practice  as  to  Parties  out  of  the 
Jurisdiction.     William  Clowes  &  Sons,  London. 


Two  lawyers  while  bathing,  being  chased  out  of  the  water  by 
a  shark,  one  of  them  said  to  the  other:  '*It  strikes  me  that 
that  was  a  flagrant  want  of  professional  courtesy." 
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NOTES. 

The  Mignonette  case,  which  has  heen  recently  occupying  the 
attention  uf  the  English  courts,  presents  a  very  interesting 
question  (and  one  which  it  is  said  never  arose  there  before),  as 
to  whether  necessity  can  ever  justify  one  in  taking  the  life  of 
another,  peaceable,  unolYending  person,  to  preserve  one's  own 
life. 

The  Mignonette  being  wrecked  at  eea,  the  crew,  who  escaped 
in  the  life  boat,  were  driven  to  such  terrible  straits  for  fo<Kl  that 
they  finally  killed  one  of  their  number  and  ate  him.  They 
were  afterwards  picked  up  brought  into  port,  where  they  were 
indicted  for  for  murder,  and  set  up  as  a  defense  the  absolute 
necessity  of  killing  one  of  their  number  in  order  to  preserve 
the  others  from  starvation.  But  Lord  Coleridge,  who  presided, 
held  that  necessity  could  not  justify  such  an  act.  It  would  be 
dangerous  to  allow  that  so  uncertain  a  thing  as  necessity  could 
excuse  the  taking  of  life,  that  in  general  to  preserve  one's 
life  is  a  duty,  but  there  may  be  cases  even  where  it  is  the 
plainest  duty  to  sacrifice  it;  this  was  a  precept  of  heathen 
ethics.     He  had  in  mind  perhaps  the  lines  of  Juvenal. 


Summum  crede  nefas  vitam  prseferre  pudori, 
Et  propter  vltam  vlvendl  perdere  oausas. 
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He  closed  his  opinion  admirably,  in  a  strain  of  subdued  elo- 
quence, as  follows:  "There  is  no  safe  path  for  judges  to  tread 
but  to  ascertain  the  law  to  the  best  of  their  abilit)',  and  declare 
it  according  to  their  judgment;  and  if  in  any  case  the  law  ap- 
pears to  be  too  severe  on  individuals,  to  leave  it  to  the  sover- 
eign to  exercise  that  prerogative  of  mercy  which  the  Constitution 
has  intrusted  to  the  hands  fittest  to  dispense  it.  It  must  not 
be  supposed  that  in  refusing  to  admit  temptation  to  be  an  ex- 
cuse for  crime,  it  is  forgotten  how  terrible  the  temptation  was; 
how  awful  the  suffering;  how  hard  in  such  trials  to  keep  the 
judgment  straight  and  the  conduct  pure.  We  are  often  com- 
pelled to  set  up  standards  we  can  not  reach  ourselves,  and  to 
lay  down  rules  which  we  could  not  ourselves  satisfy.  But  a 
man  has  no  right  to  declare  temptation  to  be  an  excuse,  though 
he  might  himself  have  yielded  to  it,  nor  allow  compassion  for 
the  criminal  to  change  or  weaken  in' any  manner  the  legal 
definition  of  the  crime.  It  is,  therefore,  our  duty  to  declare 
that  the  prisoner's  act  in  this  case  was  willful  murder;  that 
the  facts  as  stated  in  the  verdict  are  no  legal  justification  of 
the  homicide." 

So  far  as  morality  (as  distinguished  from  law)  is  concerned 
in  this  question   the  answer  is  very  plain.     It  is  confessedly 
wrong  to  take  human  life,  but  must  tsvelve  men  perish  when 
by  the  sacrifice  of  one  the  other  eleven  might  live?     Undoubt- 
edly yes.    A  wrongful   act  is  not  justified  by  the  good  result 
intended  to  be  secured.     We  have  nothing  to  do  with  conse- 
quences.    But  there  is  the  authority  of  Lord  Bacon  for  saying 
that  where  two  are  shipwrecked  and   both  get  on  the  same 
plank,  which  can  not  hold  both,  one  may  thrust  the  other  ofY 
to  save  himself  from  drowning.     But  Lord  Hale  doubts  this, 
and  argues  that  a  man  can  never  excuse  the  killing  of  another, 
who  is  innocent,  under  threats,  however  urgent,  of  losing  his 
own  life  if  he  does  not  comply.     This  question  was  decided  in 
this  country  in  the  Holmes  case  in  1  Wall.,  Jr.,  1,  where  the 
crew  and  passengers,  having  taken  to  the  life  boat,  found  that 
it  could  not  hold  out  against  the  waves  with  all  of  them  in  it; 
the  crew  accordingly  threw  the  passengers  overboard.     One  of 
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the  crew  was  (ifterwords  indicted  in  the  U.  S.  Cir.  Ct.  (Penn. ), 
for  the  crime,  and  the  judge  (Baldwin)  appears  to  have  ad- 
mitted that  necessity  excuses  such  an  act,  though  he  sentenced 
the  prisoner  because  the  passengers  were  not  allowed  a  fair 
-chance.  Maritime  skill  could  not  be  useful  in  a  boat  like 
theirs  cast  off  on  the  waves,  a  sailor  was  then  of  no  more  value 
than  a  passenger,  and  it  being  the  sailor's  stipulated  duty  to 
preserve  the  passenger  at  all  hazards,  if  one  or  the  other  must 
be  sacrificed  the  sailor  must  go.  On  the  contrary,  if  the  crew 
were  necessary  to  the  management  of  the  ship,  the  first  reduc- 
tiou  ought  to  take  place  from  the  ranks  of  the  passengers. 
Then,  too,  those  to  be  sacrificed  should  have  been  determined 
hj  lot,  which  was  not  done. 

Sir  James  Stephens,  in  commenting  on  this  case,  thinks  it 
•ought  not  to  be  followed  in  an  English  court.  Though  he  lays 
down  a  proposition  in  one  of  this  works  which  was  forcibly 
-cited  by  defendant's  counsel  in  the  Mignonette  case,  with  the 
effect  of  drawing  from  the  author  a  disclaimer  of  meaning  to 
.give  any  countenance  to  the  plea  of  necessity  as  a  justification. 


It  has  been  asked  if,  in  the  following  state  of  case,  one  en- 
gaged in  committing  a  felony  was  not  justified  in  committing 
a  murder.  The  man  entered  a  house  to  commit  a  burglary, 
but  was  heard  by  the  owner  and  attacked  in  the  darkness,  and 
struck  down  from  a  blow  on  the  head.  He  managed  to  crawl 
out  of  the  house  and  conceal  himself  in  an  outer  shed,  where 
the  owner  of  the  houpe  next  morning  found  him  bleeding  and 
helpless,  and  again  attacked  him;  had  the  man  killed  his  as- 
sailant would  it  have  been  murder? 


An  Irishman  named  O'Brien  was  convicted  of  high  treason 
and  sentenced  to  death,  but  the  English  government,  on  ac- 
count of  the  absurd  and  even  ludicrous  nature  of  his  plot,  was 
induced  to  pardon  him  on  condition  that  he  would  leave  the 
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couiifery  forever.  He,  however,  took  very  high  ground  and  in- 
sisted that  they  had  no  right  to  grant  a  conditional  pardou; 
they  must  either  let  him  <^o  free  absolutely  or  hang,  liehead 
and  quarter  him,  in  pursuance  of  the  sentence. 

His  ol)stinacy  caused  considerable  trouble  at  first,  as  it  was- 
discovered  on  investigation  that  he  was  right  in  point  of  law. 
A  special  act,  however,  was  put  through  Parliament  (against 
which  he  petitioned),  authorizing  the  conditional  pardon;  He 
was  obliged  to  leave  the  country,  but  was  afterwards  granted  a 
fr(^e  pardon. 


Can  a  railroad  make  special  rates  in  favor  of  one  shipper — 
lower  than  the  rates  made  for  the  public  generally^  Plaintiff, 
in  a  recent  case  in  Ohio,  sued  the  railroad  for  .fo.tXX),  the 
amount  paid  by  him  in  excess  of  that  paid  by  the  Standard 
Oil  Co.  for  transporting  the  same  number  of  carloads  of  tht> 
same  goods.  The  railroad  insisted  that  it  could  reasonably 
make  a  difference  in  favor  of  a  large  shipper  as  against  a  small 
one,  and  might  rgree  to  take  1,000  carloads  at  a  lower  rate 
than  100.  But  the  court  held  that  while  this  might  be  true, 
yet  the  rate  given  one  shipper  of  1,000  cars  must  be  given  to 
all  who  shipped  that  number — to  plaintiff  as  well  as  to  the  oil 
company.  Railroads  exercise  the  right  of  eminent  domain. 
The  condition  on  which  they  are  allowed  to  exercise  it — to  seize 
private  property  for  their  own  purposes — is  that  the  line  shall 
be  operated  for  the  public  good.  But  if  they  discriminate  in 
favor  of  one  shipper  as  against  another,  private  property  is  to 
that  extent  taken,  not  for  the  public  good,  but  for  the  benefit 
of  a  favored  few. 


KENTUCKY  COURT  OF  APPEALS. 

HASELWOOD'S  EX'OR,  &c.  v.  WEBSTER,  TRUSTEE,  &c. 

(Filed  November  29,  1884.) 

Win— Revocation  of  devise— Testator  devised  a  tract  of  land  to  certain  of 
his  heirs  and  afterwards  sold  part  of  the  land,  Held— Devisees  were  entitled 
to  so  much  of  the  land  as  remained  unsold,  and  to  the  notes  taken  for  the 
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portion  sold.  Wher^  land  which  has  been  devised  to  an  heir  Is  afterwards 
sold  the  sale  does  not  revoke  the  devise  unless  testator's  intention  to  revolve 
is  affirmatively  siiown. 

Appeal  frcmi  TayW^r  Circuit  Court. 

Opinion  of  the  court  i)y  Judgt*  Holt. 

The  seventh  clause  of  the  will  of  Alfred  Haselwocxl  reads  as 
follows,  to  wit: 

"I  will  and  bequeath  to  John  E.  Wt^hster,  Thomas  William 
Welister  and  Sarah  Elizabeth  \Vel)eter,  children  of  Richard  A. 
and  Ermine  H.  Webster,  the  tract  of  land  on  which  Samuel  E. 
Williams  lived  and  died,  less  fifty  acres  willed  to  Alfred  Clilf 
Webster,  to  have  and  to  hold  forever,  and  appoint  Richard  A. 
Webster  trustee  or  agent  for  the  children,  and  no  security  to  ))e 
taken." 

On  November  5,  187^^,  and  after  the  making  of  the  will,  the 
testator  sold  the  greater  ])ortion  of  the  land  so  devised  for 
^1,80(5,  for  which  he  took  five  notes,  payable  to  himself,  and 
retained  a  lien  for  their  payment  in  the  deed  made  by  him  to 
the  purchaser,  W.  H.  Haselwood. 

The  testator  died  in  1880;  and  on  January  8,  1881,  this 
action  was  brought  by  the  above-named  children  of  Richard 
A.  and  Ermine  H.  Webster  and  their  trustee  against  the  ex- 
ecutor of  their  said  uncle,  Alfred  Hazelwood,  the  devisees  of 
the  residuary  ])ortion  of  his  estate  and  the  purchaser  of  the 
land,  to  recover  said  notes  and  a  small  sum  of  money  that 
had  been  paid  upon  one  of  them  to  the  executor. 

In  the  event  this  relief  was  not  afforded,  then  a  judgment 
was  asked  against  the  executor  for  a  sum  equal  to  that  for 
which  the  land  had  i)een  sold. 

Pending  the  litigation  by  consent  the  sale  of  the  land  was 
rescinded,  and  it,  so  far  as  this  suit  was  concerned,  was  to 
stand  in  lieu  of  the  purchase  money,  the  successful  party  to 
have  the  land,  instead  of  the  notes  and  money,  as  the  cause 
was  to  be  tried  as  if  there  had  been  no  rescission. 

The  plaintiffs  succeeded  below,  and  the  executor,  Wm.  C. 
Webster,  and  his  wife  and  children,  who  were  the  devisees  of 
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the   residuum  of  the  estate  and  get  nearly  all  of  it,  are  now 
complaining. 

It  was  a  rule  of  the  common  law  that  a  sale  by  the  testator, 
subsequent  to  the  making  of  his  will,  of  land  devised  by  it  or 
of  a  chattel  bequeathed  by  it  was  a  re\*ocation  of  the  devise,  or 
an  adem])tion  of  the  legacy. 

His  intention  in  so  doing  could  not  be  considered. 

This  rule  yet  prevails  in  this  State  unless  the  devisee  or  lega- 
tee is  an  heir  of  the  testator. 

Chapter  50,  article  f^,  section  1  of  the  General  Statutes,  read? 
thus:  ''The  conversion,  in  whole  or  in  ])Hrt,  of  money  or  prop- 
erty, or  the  proceeds  of  pro])erty  devised  to  one  of  the  testator's 
heirs,  into  other  prop^M'ty  or  thing,  with  or  without  the  assent 
of  the  testator,  shall  not  i^e  an  ademption  of  the  legacy  or  de- 
vise unless  the  testator  so  intended:  but  the  devisee  shall  have 
and  receive  the  value  of  such  devise  unless  a  contrary  inten- 
tion on  the  part  of  the  testator  appear  from  the  will  or  by 
parol  or  other  (^videnc(\'' 

The  statute  casts  the  burden  upon  one  claiming  against  « 
will  of  showing  that  the  testator,  Ijy  selling  the  property,  in- 
tended a  revocation.  In  this  ca^^e,  therefore,  it  was  not  incum- 
[)ent  upon  the  plaintiffs  to  allege  in  tiieir  petition  that  he  di<T 
not  so  inten<l ;  and  the  demurrer  to  the  petition  upon  this 
ground  was  properly  overruled.  It  was  necessary  for  the  de- 
fendants to,  and  they  did,  allege*  affirmatively  that  it  was  sty 
intended.     (Hocker,  &c.  v.  Gentry,  &c.,  8  Met.,  408.) 

The  12th  section  of  chapter  118  of  the  General  Statutes  pro- 
vides that  '*no  conveyance  or  other  act  subsequent  to  the  exe- 
cution of  a  will  shall,  unless  it  be  an  act  l)y  which  the  will  is 
revoked  as  aforesaid,  prevent  its  operation  with  respect  to  such 
interest  in  the  estate  comprised  in  the  will  as  the  testator  may 
have  i)ower  to  dispose  of  by  will  at  the  time  of  his  death." 

It  is  urged  by  the  counsel  for  the  appellees  that,  by  virtue 
of  the  above  provision,  even  if  Alfred  Haselwood  intended 
by  the  sale  of  the  land  to  revoke  the  devise  of  it,  yet  the  pur- 
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chase  money  notes  therefor  would  pass  to  the  appellees  under 
the  will. 

The  conclusion  we  have  reached  in  this  case  renders  it  un- 
necessary to  discuss  this  question;  but  the  zeal  with  which  it 
is  urged  is  worthy  of  some  notice.  The  section  of  the  statute 
last  named  simply  provides  that  no  act,  except  a  revocation  in 
accordance  with  the  statute,  shall  prevent  a  will  from  operating 
upon  the  estate  named  therein  to  the  extent  that  the  testator 
may  own  it  at  the  time  of  his  death.  If  he  has  disposed  of  a 
part  of  it,  then  the  remainder  must  pass  under  his  will  owin^ 
to  his  being  the  owner  of  it  at  the  time  of  his  death. 

The  section  of  the  statute  first  above  cited  ap])lies  to  a  case 
where  the  piVjperty  named  in  a  will  is  afterward  converted  into 
oth(?r  property;  while  the  words  '\such  interest  in  the  estate'* 
in  the  section  last  named  are  t^piivalent  to  the  words  "such 
portion  of  the  property. "  The  latter  expressly  declares  that 
which  IS  but  an  implicati«)n  from  tlie  former,  and  tliere  is  no 
conflict  between  the  two  sections. 

As  the  appellees  were  heirs  of  the  testator  the  only  real  ques- 
tion in  this  case  is  one  of  fact:  Did  he,  by  a  sale  of  the  land^ 
intend  to  revoke  the  devise? 

It  is  proper  to  presume  that  the  judgment  of  the  lower  court 
upon  this  question  is  correct;  but  upon  a  careful  examination 
of  the  record  we  are  satisfied  of  it. 

The  testator  wrote  his  own  will;  and  if  he,  after  making  it» 
concluded  not  to  give  the  appelle'es  any  portion  of  his  estate  it 
is  reasonable  to  suppose  he  would  have  added  a  codicil  to  it  to 
that  effect. 

There  is  no  testimony  tending  to  show  that  he  ever  expressed 
any  desire  to  change  it,  or  to  violate  his  promise  made  to  Er- 
mine H.  Webster  upon  her  deathlied,  to  the  effect  that  her 
children  should  have  all  that  he  might  ever  realize  on  the  in- 
debtedness of  her  husband  that  was  secured  by  mortgage  to 
him,  and  which  sum  so  realized  was  $2,800. 

It  is  urged,  however,  that  the  testator  became  unfriendly 
with  the  father  of  the  appellees,  and,  therefore,  withdrew  his 
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bounty  from  the  childron;  but  tlie  t(\«tinioii3'  upon  this  point 
is  conflicting,  and  if  true  it  is  singular  that  he  never  revoked 
fio  much  of  the  tenth  clause  of  his  will  as  released  Kichard  A. 
Wesbter  from  the  ])ayment  of  all  that  he  was  then  owing  him. 

Some  of  the  testimony  tends  to  show  that  the  testator  said 
that  he  had  offered  the  Williams  land  to  Richard  A.  Webster 
for  his  children,  and  that  he  had  declined  it;  and  that  he  had 
nothing  more  to  offer  him  or  **could  do  nothing  more  for 
them;"  but  even  admitting  this  to  be  true,  yet  these  expressions 
did  not  necessarily  mean  that  they  were  not  to  have  what  he 
had  offered  their  father,  or  the  proceeds  arising  from  its  sale. 

The  testimony  does  not  disclose  that  he  ever  intimated  that 
he  had  sold  the  land  in  order  to  revoke  the  devise  of  it.  In 
fact  he  did  not  sell  all  of  it;  and  this  circumstance  tends  to 
ehow  that  the  revocation  of  the  devise,  to  the  appellees  was  not 
his  object  in  making  the  sale. 

He  found  a  purchaser  for  a  certain  portion  of  it  at  a  good 
price.  Richard  A.  Wesbter  says  that  the  testator  told  him 
that  he  intended  it  for  the  aj)pellees,  but  that  he  had  been 
offered  a  certain  price  for  it,  and  the  father  of  the  appellees 
then  advised  its  sale  u]ion  the  ground  that  the  money  would  be 
worth  more  to  them  than  the  land. 

One  witness  says  that  the  testator  told  him,  as  late  as  1879, 
that  he  intended  to  do  something  for  his  niece,  Ermine's,  chil- 
dren; while  upon  the  other  side  it  is  in  testimony  that  he  said 
that  he  intended  W.  C.  Webster  or  his  children  to  have  all  his 
property. 

But  the  trouble  as  to  the  latter  statement  is  that  the  witness 
testifies  that  he  heard  him  so  say  often,  and  before  the  year 
1877  or  before  the  will  was  made;  and  it  shows  a  contrary  iu- 
tcntion. 

We  have  thus,  to  some  extent,  reviewed  the  testimony  in 
order  to  show  that  it  is  at  least  conflicting;  and  it  is  unneces- 
sary to  review  the  rulings  of  the  court  upon  the  exceptions  to 
the  depositions  because,  whether  sustained  or  reversed,  they 
are  not  sufficiently  important  to  change  the  result. 
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The  burden  rested  upon  the  appellants  to  show  that  the  tes- 
tator intended  by  the  sale  to  give  nearly  all  of  his  pro])prty  to 
them,  and  to  revoke  a  devise  to  others  more  nearly  related  to 
him  than  the  appellants. 

The  mere  sale  did  not  create  a  presumption  that  this  was  his 
object.  In  such  a  case  the  intention  must  lie  shown  by  other 
testimony  than  that  of  the  conversion  merely,  and  the  judg- 
ment is  affirmed. 

VV.  E.  &  S.  A.  Russell  and  W.  Lindsay  for  ap])ellants. 

R.  S.  Montague  and  W.  B.  Harrison  for  ap])ellees. 


WOOLLEY  V.  PRESTON  AND  EWING. 

(Filed  December  9,  1884.) 

1.  Wnis— Trustees— Term infttion  of  powers— Testatrix  devised  her  estate  to 
^pustees  to  pay  her  debts,  and  for  that  purpose  gave  them  full  power  to  sell, 
mortj^age  or  reinvest,  and  to  divide  the  residue,  after  payment  of  del3ts,  be- 
tween her  children.  Held— After  fbe  debts  had  been  paid  the  trustees'  powers 
expired,  and  they  iDecame  mere  dry  trustees  of  the  naked  legal  title  only, 
which  the  children  might,  at  any  time,  compel  them  to  convey  by  absolute 
deed,  without  reserving  to  themselves  any  further  power  to  sell,  moitgage 
or  reinvest. 

2.  Trusts— Restriction  on  alienation— Liability  for  debts— The  will  further 
provided  that  the  trustees  should  hold  one-half  of  the  share  of  each  son  in 
trust  for  the  son  during  his  life,  without  any  power  in  the  son  to  alienate 
or  charge  it  for  debt.  Held— The  restriction  on  alienation  being  repugnant 
to  the  grant  of  a  life  estate,  contrary  to  the  statute  and  void,  each  son  is  en- 
titled to  have  his  entire  share  conveyed  to  himself  free  of  trust. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

The  question  presented  is  the  construction  of  the  will  of 
Mrs.  S.  H.  Woolley.  She  died  in  1878,  possessed  of  a  large 
quantity  of  real  estate  in  Kentucky  and  in  the  State  of  Arkan- 
sas, having  personal  estate  of  comparatively  little  value,  and 
being  indebted  from  $45,0(X)  to  $50,000.  The  will  appointed 
William  Preston  and  others  executors,  and  subsequently  appel- 
lee, A.  J.  Ewing,  w^as  associated  with  William  Preston  in  the 
discharge  of  the  executorial  and  trustee  duties  i]ii])Osed  by  the 
wilh 
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The  pertinent  clauses  of  the  will  are: 

'*2(1.  I  request  my  executors  to  collect  the  assets  of  my  es- 
tate, and  pay  all  just  debts  which  may  be  legally  established 
and  proven,  or  which  they  in  their  judgment  may  believe  to  be 
just,  according  to  their  discretion." 

**4th.  It  is  my  will  if  my  personal  assets  should  be  insuffi- 
cient to  pay  my  debts,  or  to  carry  into  effect  the  provisions  of 
this  will,  then  my  executors  and  trustees  shall  have  full  and 
ample  power  to  sell  and  convey,  transfer  or  assign,  mortgage, 
charge  or  encumber  such  part  or  portion  of  my  estate,  real  or 
personal,  as  they  may  deem  proper,  in  order  to  carry  out  the 
])riivisions  uf  this  will." 

"()th.  It  is  my  will  that  my  executors  and  trustees  shall, 
after  the  payment  (»f  my  debts  and  settlement  of  my  estate, 
divide,  nr  cause  to  be  divided,  all  the  rest  and  residue  of  my 
estate,  real,  ])ers(Mial  or  mixed,  into  equal  portions,  for  the  pur- 
pose of  making  just  and.  equal- partition  among  my  children' 
and  their  descendants:  and  after  such  division  shall  have  been 
made,  I  direct  my  executors  and  trustees  to  convey  to  each  one^ 
of  my  children,  or  their  d^^scendants  entitled  thereto,  one-half 
of  such  share  or  portion,  aljsolutely  and  in  fee  simi)le,  and  tht* 
other  half  of  such  share  Bhail  be  held  or  invested  in  good  reaJ 
estate,  in  the  discretion  of  my  executors  and  trustees,  for  th*^ 
usp  and  benefit  of  my  said  child  for  the  term  of  his  natural 
life,  and  after  his  death  for  the  use  and  for  the  benefit  of  his 
children:  or,  in  default  of  children  living  at  the  time  of  his 
death,  to  such  uses  as  such  child  may  declare,  limit  or  appoint, 
by  deed  or  will;  and  in  default  of  such  appointment,  then  such 
moiety  of  such  share  shall  pass  to  and  vest  in  the  heirs  of  such 
child  al)solutely  in  fee.  And  my  trustees  may  permit  such 
child  to  retain  possession  of  the  moiety  of  such  share  without 
any  account  of  rents  or  profits,  or  to  hold,  use  and  occupy  the 
same  for  life  without  any  account,  and  without  impeachment 
of  waste  and  without  any  responsibility  of  said  trustees  there- 
for. It  is  my  will  that  this  provision  shall  only  apply  to  the 
shares  of  my  sons,  and  not  to  the  shares  of  my  daughters, 
which  are  hereinafter  specially  x)rovided  for  by  me." 
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"7th.  For  the  purpose  of  effecting  the  partition  directed  in 
the  foregoing  trust,  and  of  carrying  into  effect  the  provisions 
of  this  will,  my  executors  and  trustees  may  make  division  of 
my  property,  or  sell,  convey  and  convert  the  same  into  per- 
soDal  projierty  or  money,  in  their  discretion,  and  may  reinvest; 
the  moieties  of  the  shares  of  my  children  in  other  real  estate, 
in  Kentucky  or  elsewhere,  in  their  discretion,  to  be  held  ac- 
cording to  the  provisions  of  the  foregoing  trust,  viz.,  with  the 
rents,  issues,  profits  or  income  thereof,  for  the  use  of  such  of 
my  children  as  may  be  entitled  to  the  moiety  of  such  shares 
for  life,  with  remainder  as  provided  in  the  foregoing  trust." 

*M4th.  And  it  is  my  will  that  my  executors  and  trustees 
j-hall  have  full  power  and  authority  from  time  to  time,  in  their 
discretion,  to  sell  and  convey,  assign  or  transfer  the  respective 
moieties  of  my  sons,  mentioned  and  provided  for  in  the  sixth 
item  of  this  will;  and  to  reinvest,  as  they  may  choose,  the- 
proceeds  of  any  such  sale  in  any  (ither  real  estate,  whether 
productive  or  un])roductive,  in  Kentucky  or  el^^ewhere;  and  my 
said  sons  shall  have  no  power  to  sell  and  convey,  mortgage,, 
charge  or  encuml)er  thuir  respective  moieties  in  any  manner 
i^o  as  to  impede,  abridge,  impair,  or  destroy  the  right  of  my 
executors  under  this  will,  or  their  successors,  to  sell  and  con- 
vey said  moieties  and  reinvest  the  proceeds  in  any  other  real  es- 
tate, in  Kentucky  or  elsewhere,  to  be  held  upon  the  same  trusts 
and  conditions;  and  to  that  end  it  is  my  will  that  the  legal 
estate  in  said  moieties  shall  be  vested  and  remain  in  my  said 
trustees,  with  a  right  of  entry  upon  the  lands  so  to  be  held  as 
against  my  sons  and  all  other  persons  whomsoever." 

Shortly  after  the  death  of  the  testatrix,  and  on  the  sugges- 
tion of  the  trustees,  the  property  designated  in  the  will  as  the- 
'^Howard's  Grove"  estate  and  a  house  and  lot  in  Lexington, 
Ky.,  were  divided  by  agreement  between  the  devisees  and  the- 
executors  or  trustees,  into  equal  ])arts,  each  devisee  taking  one^ 
part,  with  the  understanding  and  argeement  that  each  of  the- 
devisees  should  advance  the  sum  of  $3,500  to  create  a  fund  by 
which  to  pay  the  debts  then  pressing  the  estate,  and  that  the- 
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sum  so  to  he  advanced  would  be  sufficient  to  release,  and  5-liould 
release,  the  respective  shares  of  all  liability  to  the  credit(»rs  of 
the  estate.  Under  this  agreement  the  devi.sees  entercul  int<^ 
possession  of  the  portions  assigned  to  each,  and,  with  the  ex- 
ception of  appellant,  deeds  were  executed  reserving  a  li^n  on 
the  part  conveyed  to  secure  the  payment  of  the  stipulated  sum 
of  $8,500,  and,  as  to  appellant,  he  paid  his  portion  in  cash. 

To  appellant  a  deed  was  tendered  by  the  trustees  reserving 
the  right  in  the  trustees  to  sell  and  reconvey  the  property  for 
reinvestment,  at  the  discretion  of  the  trustees.  This  deed  a])- 
pellant  refused  to  accept,  and  this  action  was  brought  to  com- 
pel the  trustees  to  convey  to  him,  in  fee  simple,  one-half  of 
the  land  set  aside  to  him  under  tiiis  agreement,  and  the  other 
half  for  life  and  at  his  death  for  the  use  and  benefit  of  his 
children:  or,  in  default  of  children  living  at  his  death,  to  such 
use  as  he  might  declare  by  deed  or  will,  as  provided  in  the 
sixth  clause  of  the  will.  The  case  exhibited  shows  that  all 
debts  against  the  estate  are  either  satisfied  or  that  there  is  in 
the  hands  of  the  trustees  ample  means  to  satisfy  them. 

The  question  then  is- whether  the  will  contemplated  that  the 
trustee,  under  such  circumstances,  should  retain  any  control 
over  the  estate,  and,  if  it  was  so  contemplated,  whether  such 
restriction  is  not  in  violation  of  the  provisions  of  the  statute? 

The  second,  the  fourth,  the  sixth  and  the  seventh  clauses  of 
the  \vi\\  quoted,  considered  without  reference  to  the  fourteenth 
<ilause,  which  will  be  hereafter  referred  to,  clearly  establish  an 
intention  on  the  part  of  the  testatrix  to  create,  first,  a  trust  to 
preserve  the  estate  for  the  payment  of  debts;  and,  second,  that, 
after  the  payment  of  debts,  the  estate  should  be  equally  divided 
between  the  devisees,  oue-half  to  be  held  by  each  in  fee  simple 
and  the  other  half  for  life,  with  remainder  to  the  children  of 
the  devisee;  and  in  default  of  children,  to  be  at  the  dispoBal  of 
the  devisee  by  will  or  deed.  The  testatrix  must  be  presumed 
to  have  known  the  embarrassed  condition  of  her  large  estate 
and  to  have  realized  the  necessity  for  judicious  management  of 
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the  estate  in  order  to  preserve  of  it  as  nHi(?h  as  possible  for 
division,  as  she  indicated,  amon^^  her  children.  To  accomplish 
this  object  the  testatrix  conferred  upon  the  executors  plenary 
pgwers  of  sale,  reinvestment,  to  mortgage  the  estate  as  in  their 
judgment  and  discretion  they  might  see  proper.  When  this 
duty  of  managing  the  estate  for  the  purpose  of  paying  the 
dehts,  whi(;h  appears  to  have  been  done,  was  performed  the 
trust  ceased  and  it  became  the  duty  of  the  trustees  to  convey 
the  naked  legal  title,  which  alone  remained  in  them,  to  the 
devisees,  as  provided  and  limited  in  the  sixth  clause  of  the  will. 
Where,  as  in  this  case,  there  is  no  duty  to  be  performed  by  the 
trustee  and  no  liability  resting  on  him  to  look  to  the  manner 
in  which  the  cestui  que  trust  shall  use  the  trust  property,  the 
trustee  is  a  sim])le  or  dry  trustee  of  the  legal  title,  which  a 
court  of  equity  may  compel  him  to  convey  to  the  beneficial 
owner  of  the  use.  (Perry  on  Trust,  sections  520,  521 ;  Thomas 
v.  Harkness,  13  Bush,  28.) 

The  right  of  appellant  to  a  conveyance  from  the  trustees  to 
the  property  in  controversy  is  unquestioned  unless  the  four- 
teenth clause  of  the  will,  already  quoted,  forbids  it.  That 
clause,  when  stripped  of  its  verbiage,  seems  to  have  two  pur- 
poses, first,  to  prevent  voluntary  alienation  by  the  life  tenant; 
and,  second,  to  prevent  the  life  estate  from  being  subjected  to 
the  debts  of  the  life  tenant. 

It  is  unquestioned  that  the  intention  of  a  testator,  when 
legal,  gathered  from  the  whole  will,  governs  the  distribution  of 
the  estate,  and  that  within  the  limits  prescribed  by  common 
law  and  the  statutes  the  testator  has  a  right  to  dispose  of  his 
property  as  he  chooses.  Beyond  those  limits  there  is  no  power, 
notwithstanding  the  intention  is  clear,  to  fetter  the  estate.  In 
general,  when  a  devise  of  an  estate  is  absolute  and  unqualified, 
whether  it  be  in  fee  or  for  life,  and  is  followed  by  an  indefinite 
provision  against  alienation,  the  latter  condition  is  void  for 
repugnancy,  and  the  estate  vests  in  the  devisee  as  if  no  such 
qualification  or  condition  had  been  attached. 
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Restraint  upon  alienation,  \vhen  it  is  limited  in  favor  of 
particular  persons,  when  the  estate  is  to  terminate  upon  a  cer- 
tain contingency,  when  it  is  to  protect  the  reversion  or  the 
interest  of  a  third  party,  will  be  sustained  and  enforced,  for  in 
such  cases  the  limitation  is  in  the  nature  of  a  trust  for  those 
who  may  he  interested  with  the  devisee  of  the  particular  estate. 
In  this  case  the  devise  of  the  estate  for  life  was  absolute.  The 
devisee  was  expressly  given  the  right  to  occupy,  to  use,  enjoy, 
and  receive  the  profits  of  the  estate  during  his  life,  without  re- 
sponsibility in  any  way  or  to  anyone  for  the  manner  in  which 
he  might  use  the  estate  and  without  *' impeachment  for  waste." 
Under  no  circumstances  and  in  no  contingency  was  anyone, 
■except  the  life  tenant,  to  have  any  interest  in  the  life  estate 
so  devised.  The  unqualified  restriction  upon  alienation  under 
such  devise  was  void  because  repugnant  to  the  estate  granted. 
{Redfield  on  the  Law  of  Wills, volume  2,  pages  287-8;  Mandle- 
baum  V.  McDowell,  29  Mich.,  78;  2  Jarman  on  Wills,  88: 
Blackstone  v.  Davis,  21  Pickering,  48;  Lovett  v.  Gillender,  85 
N.  Y.,  620.) 

The  restraint  upon  alienation  attempted  in  the  fourteenth 
clause  of  the  will  appears  to  have  been  in  furtherance  of  the 
design,  therein  manifested,  to  prevent  the  life  estate  of  the 
devisee  from  being  subjected  to  the  payment  of  the  debts  of 
the  life  tenant.  If  so  intended  it  was  void  because  in  violation 
of  the  express  provision  of  the  statute,  independent  of  the 
question  as  to  repugnancy. 

Section  21,  article  1,  chapter  08,  General  Statutes,  reads: 
^* Estates  of  every  kind,  held  or  possessed  in  trust,  shall  be  sub- 
ject to  the  del)ts  and  charges  of  the  persons  to  whose  use,  or  for 
^hose  benefit,  they  shall  be  respectively  held  or  possessed,  as 
they  would  I)e  subject  if  those  persons  owned  the  like  interest 
in  the  projjerty  held  or  possessed,  as  they  own,  or  shall  own,  in 
the  use  or  trust  thereof." 

As  we  have  suggested  there  is  no  third  person,  remainder- 
man, reversioner,  or  contingent  beneficiary  of  the  particular  es- 
tate that  can  in  any  way  be  alYected  by  the  manner  in  which 
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the  life  tenant  may  use  the  estate  devised.  He  -is  sui  juris, 
and  as  such  has  an  unquestioned  right,  when  he  alone  is 
affected,  to  waive  any  exemption  of  his  estate  from  liability 
for  his  debts.  The  trustees  have  no  possible  interest.  Why 
then  allow  them  to  retain  the  naked  legal  title  which  could 
operate  only  to  defeat  the  beneficial  use  of  the  estate  expressly 
^iven  to  the  devisee? 

The  statute  quoted  i^rovides  that  where  one  *'owns"  an  in- 
terest **iu  the  use  or  trust"  of  the  property  it  may  be  subjected 
to  the  payment  of  his  debts  in  the  same  wa}^  as  if  he  owned 
the  property  itself.  In  this  case  there  is  an  unqualified  owner- 
ship by  the  devisee  in  the  use  of  the  property. 
The  only  cases  in  which  this  court  has  refused  to  subject  prop- 
erty held  in  trust  to  the  payment  of  the  debts  of  the  cestui  que 
trust  have  been  cases  in  which  a  discretionary  power  was  given 
to  the  trustee  to  withhold  all  payment  or  beneficial  use  to  the 
<ie9tui  que  trust.  In  such  cases  there  was  no  ownership  b}^  the 
-cestui  que  trust  in  **the  use  or  trust"  of  the  property,  but  the 
'**ownership"  was  in  the  trustee,  with  the  right  to  give  or  with- 
hold at  his  pleasure.  There  was  no  claim  of  the  cestui  que 
trust  which  he  could  enforce  against  the  trustee,  and,  there- 
fore, no  claim  which  the  creditor,  by  substitution,  could  en- 
force against  the  trustee.  (Davidson's  Ex'ors  v.  Kemper,  79 
Ky.,  11.) 

The  prayer  of  appellant  for  a  deed  under  the  limitations  in 
the  sixth  clause  of  the  will  should  have  been  granted,  and  the 
judgment  is  reversed  and  cause  remanded,  with  directions  to 
«ause  the  trustees  to  execute  to  appellant  such  a  conveyance. 
B.  F.  Buckner  for  appellant. 


WHITLOCK  V.  LEDFORD,  &c. 

(Filed  November  29,  1884.) 

1.  Counterclaim— Trespass— Ejectment— Plaintiff  sued  to  recover  damsKes 
tor  trespass  to  land.  Held— Defendant  may  bring  in  as  a  counterclaim  his 
sworn  title  and  have  judgment  for  the  land. 

2.  Arbitration— Waiver — Notice— A  question  having  been  submitted  to 
arbitration,  Held- One  of  the  parties  might  waive  his  right  to  be  present  at 
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the  arbitration,  ami  the  award  found  in  his  absence  will  be  valid.  No  copy 
of  the  award  need  be  served  on  him.  A  promise  of  the  arbitrators  to  re- 
open the  awdrd  after  it  had  been  once  found  is  not  valid. 

Api)eal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  1)3^  Chi(jf  Justice  Hines. 

This  is  an  action  for  tresi)ass  to  land,  the  plaintiff  averring 
title  in  himself.  The  defendant  denied  title  in  the  plaintiff; 
averred  an  arbitration  and  award  by  which  it  was  determined 
that  the  title  to  the  land  in  dispute  was  in  the  defendant,  and 
alleged  title  in  himself,  'and  sought  I)}'  way  of  counterclaim  to 
recover  of  the  ])laintiff  the  whole  tract  of  land  in  controversy. 

The  court  adjudged  the  title  to  be  in  the  defendant,  and  that 
he  recover  of  the  i)laintiff  the  land. 

It  is  objected  by  appellant  that  such  a  counterclaim  can  not 
be  set  up  in  such  an  action. 

Section  06  of  the  Code  says:  **A  counterclaim  is  a  cause  of 
action  in  favor  of  a  defendant  against  a  plaintiff,  or  against 
him  and  another,  which  arises  out  of  the -contract,  or  transac- 
tion, stated  in  the  petition  as  the  foundation  of  the  plaintiff's 
claim,  or  which  is  connected  with  the  subject  of  the  action." 

The  subject  of  the  action  is  the  land  in  controversy  and  the 
foundation  of  plaintiff's  claim  is  the  asserted  legal  title  to  the 
land.  The  fact  that  the  plaintiff*  seeks  to  recover  damages  for 
trespass  does  not  alter  the  character  of  the  action  from  a  direct 
proceeding  to  recover  the  land  on  the  allegation  of  title,  and 
in  such  a  case  there  could  be  no  doubt  of  the  defendant's  right 
to  assert  title  in  himself  and  have  it  so  adjudged.  The  coun- 
terclaim asserted  is  clearly  connected  with  the  subject  of  the 
action. 

Appellant  further  complains  that  the  award  of  the  arbitrators 
ought  not  to  be  held  binding  on  him  because  the  final  hearing 
was  in  his  absence,  without  his  knowledge,  without  bis  consent, 
and  that  he  never  received  from  the  arbitrators  a  copy  of  the 
award. 

The  evidence  in  regard  to  the  arbitration  is  that  it  had  been 
pending  seven  or  eight  months,    there    had    been    a    partial 
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hpiiring.  a  continuance  because  the  arbitrators  rejected  the  ex 
parte  affidavit  of  certain  witnesses  by  whom  appellant  offered 
to  prove  that  a|>pellee  had  stated  that  his  purchase  did  not 
cover  the  land  in  controversy.  The  postponements  were  from' 
time  to  time  in  order  to  enable  appellant  to  produce  these  wit- 
nesses before  the  arbitrators.  On  the  evening  preceding  the* 
final  action  of  the  arI)itrators  appellee  testifies  that  he  saw  ap-^ 
pellant  and  told  him  that  he  was  going  to  town  the  next  day 
to  complete  the  arbitratic)n,  and  that  aj)j)ellant  resj)onded,  go 
ahead,  and  tell  the  arbitrators  I  will  not  be  there.  Two  other 
witnesses  who  were  present  testify  in  substance  the  same. 
j  Appellant,  however,  says  that  he  told  appellee  to  go  on  with. 

I  his  evidence  before  the  arbitrators,  and,  as  he  could  not  go,  to 

I  tell  the.  arbitrators  that  he  would  introduce   his  evidence  at 

i  some  future  day.     Appellee  notified  the  arbitrators  that  appel- 

I  lant  would   not  be  present,   and  that  he  authorized   him  to  say* 

j  that  they  might  procend  to  finding  without  his  presence.  Upon 

j  this  statement  the  arbitrators  considered   the  title  papers  be- 

'  fore  them  and  the  evidence  previously  heard,  and  adjudged  that 

the  title  to  the  land  w^as  in  appellee,  and  rendered  an  award  in 
writing  which  was  delivered  to  appellee.  lSul)sequently  to  the 
award,  of  which  appellant  in  some  way  obtained  information, 
appellant  applied  to  the  arbitrators  to  reconsider  the  case  aB 
he  had  not  intended  or  consented  that  tliey  should  proceed 
without  hearing  further  evidence  in  his  behalf,  and  the  evi- 
dence shows  that  they  promised  to  reconsider  the  matter  and 
hear  the  evidence  for  appellant  at  any  time,  which  was  never 
done. 

The  arbitration  was  at  common  law,  untrammeled  ])y  the 
provisions  of  the  Code  in  reference  to  submission  to  arbitration 
under  order  of  a  court,  and  its  sufficiency  is  to  be  determined 
by  the  rules  applicable  to  common  law  arbitrations.  Under 
euch  an  arbitration  a  party  might  waive  notice  of  the  meeting 
of  the  arbitrators,  or,  having  notice  of  the  meeting,  might  de- 
clino  to  be  present,  and  yet  the  award  would  be  binding.  In 
this  case  the  law  and  facts  were  submitted  to  the  court  without 
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a  jury,  and  the  judgment  must,  therefore,  be  treated  as  the 
finding  of  a  properly  instructed  jury.  In  such  a  case,  in  or- 
dinary as  this  is,  we  could  not  reverse  unless  the  evidence  was 
flagrantly  in  conflict  with  the  verdict  of  the  jury  or  the  judg- 
ment of  the  court.  As  to  notice  of  the  action  of  the  arbitra- 
tors and  waiver  of  the  right  of  appellant  to  he  present  at  the 
arbitration  the  evidence,  as  substantially  stated,  prepcmderates 
in  favor  of  the  conclusion  that  appellant  having  notice  waived 
his  riglit  to  be  personally  present  at  the  final  action  hj'  the 
arbitrators.  This  appellant  had  the  right  to  do  in  such  a  way 
as  to  bind  him  by  the  award,  and  that  he  did  do  so  is  testified 
to  by  three  witnesses  in  opposition  to  his  own  statement  to  the 
countrary.  The  court  having  the  right  to  weigh  the  evidence  as 
a  jury  would  have  had,  we  are  not  authorized  to  disturb  the 
judgment  upon  this  ground. 

In  the  absence  of  a  stipulation  in  the  written  agreement  of 
submission  to  arbitration  a  formal  notice  to  appellant  of' the 
award,  which  was  in  writing  and  delivered  to  appellee,  was  not 
necessary  to  render  it  binding  upon  appellant.  Nor  can  the 
promise  of  the  arbitrators,  made  subsequent  to  the  award,  to 
re-open  the  arbitration  and  hear  other  evidence  for  appellant, 
affect  the  award,  as  the  power  of  the  arbitrators  to  act  ill  the 
matter  ceased  on  the  return  of  their  award.  After  that  they 
had  no  more  authority  to  act  than  if  they  had  never  been 
selected  to  act  in  the  first  instance.  (Morse  on  Arbitration 
and  Award,  pages  121  and  290;  Lansdale  v.  Kendal,  4  Dana, 
613.) 

The  judgment  being  sustained  upon  this  issue,  it  is  unneces- 
sary to  consider  the  question  as  tc  whether  there  was  fraud  on 
the  part  of  appellee  in  obtaining  the  transfer  from  Lindsay 
and  in  taking  a  conveyance  for  more  land  thiin  he  in  faft  pur- 
chased, as  all  these  questions  were  merged  in  and  settled  hj 
the  award. 

Judgment  affirmed. 

John  W.  McPherson  for  apjiellant. 

Thos.  C.  Dabney  for  appellee. 
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FRANKFORT,  LEXINGTON   &  VERSAILLES   TURNPIKE 
ROAD  CO.  V.  COMMONWEALTH. 

(Filed  November  22,  1884.) 

Taxation— Turnpikes— Constitutional    law— A    county    has   the   constltu- 
:tloDal  right  to  tax  so  much  of  a  turnpike  as  passes  through  the  county. 

Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The   ])ortion   of    the  appellant's  turnpike  road   Iccated    in 
Franklin  county  having  been  assessed  for  an  ad  valorem   tax 
for  county  purposes  for  the  years  from  1876  to  1888  inclusive, 
at  a   valuation    of  $5,000,  the  company  asked  the   Franklin 
County  Court  to  correct  it,  first,  because  it  was  illegal  and  un- 
authorized; and,  secondly,  because,  if  authorized,  the  valuation 
was  too  high.     The  motion  being  heard  was  overruled;    and 
the  appellant  appealed  to  the  Franklin  Circuit  Court;  and  the 
law  and  facts  having  been  submitted  to  the  circuit  judge,  he 
decided  that  the  act  of  the  legislature  of  March  17,  1876  (Gen- 
eral Statutes,  page  881),  authorizing  the  taxation  of  turnpike 
roads  for  county  purposes,  was  constitutional;  that  so  much  of 
the  appellant's  road  as  was  situated  in  Franklin  county,  and 
the  franchises  thereof  and  any  property  connected  with  it,  be- 
longing to  the  company,  were  liable  to  assessment  and  taxation 
for  county  purposes;  sustained  the  valuation  that   had    been 
fixed,  and  in  all  respects  affirmed  the  judgment  of  the  county 
court. 

The  testimony  does  not,  in  our  opinion,  authorize  this  court 
to  interfere  with  the  valuation,  sanctioned  as  it  is  already  by 
the  judgment  of  two  courts. 

lu  the  cases  of  Applegate,  &c.  v.  Ernst,  3  Bush,  648,  and 
Graham,  &c.  v.  Mt.  Sterling  Coal  Road  Co.,  14  Bush,  425,  and 
perhaps  some  other  cases,  it  has  been  said  that  a  railroad  is  an 
■entirety,  and  is  not  a  fit  subject  for  local  taxation  by  the  coun- 
ties through  w^hich  it  passes.  In  some  of  the  cases  these  state- 
ments were  dicta;  while  in  others  the  opinions  were  rendered 
^before  the  enactment  of  the  law  in  question. 
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In  the  case  (»f  tlu'  Lincoln  County  Court  v.  L.  <fe  N.  R,  R. 
Co.,  y  Ky.  Law  Rep.,  48f),  however,  its  constitutionality 
came  directly  in  question,  and  was,  as  we  think,  ])roj)erly  up- 
held. 

The  protection  of  property  hy  the  government  creates  the- 
o))li-^ation  of  the  property  owner  to  pay  the  tax;  and  this  aj)- 
plies  to  the  county  as  well  as  the  State.  The  more  money  the 
county  judiciously  expends  the  j^reater  benefit  he  receives;  and 
this  is  equally  as  true  of  artificial  as  of  natural  persons.  The- 
revenue  laws  should  apply  equally  to  hoth,  and  we  perceive  no 
reason  why  the  proj)erty  of  a  turn]iike  company,  like  that  nf 
the  individual,  should  not  aid  in  the  support  of  l)oth  the  county 
and  State  governments. 

It  is  urged,  however,  that  a  i)roper  construction  of  the  act  iu 
(question  does  not  auth(jrize  the  taxation  of  the  appellant^ 
road ;  and  that  even  if  legally  taxable,  it  is  only  so  in  the  county 
where  its  officers  reside. 

The  act  directs  that  when  an  ad  valorem  tax  is  ordered  by  a 
county  court  it  shall  be  assessed  upon  '*all  the  property"  in 
the  county  not  specifically  exempted,  and  expressly  provides 
for  the  assessment  of  '*all  the  property"  of  turnpike  roads. 

It  can  not  be  supposed  that  the  legislature  did  not  intend  by 
the  term  ^'property"  to  include  the  interest  of  a  company  in  a 
turiujike  road,  and  only  referred  to  what  little  property  it 
usually  owns  aside  from  it.  By  section  17,  chapter  21  tif  th<- 
General  Statutes,  it  is  provided  that  "all  words  and  pliras^es 
shall  be  construed  and  understood  according  t<i  the  common 
and  approved  usage  of  language." 

The  term  '*j)roperty"  in  its  broad  sense  includes  even  a  fran- 
chise; and  considering  the  amount  of  capital  invested  in  rail- 
roads, turnpikes  and  other  works  to  which  this  act  by  its  terms 
expressly  applies,  and  the  fact  that  its  title  is**An  act  to  make 
taxation  equal  and  uniform  in  counties  where  an  ad  valorem 
tax  is  levied  by  the  county  court,"  there  can  be  no  douht  that 
the  word  *' property  "was  used  in  its  broadest  sense;  and,  keep- 
ing in  view  l)(jth  the  title  and  the  body  of  the  act,  it  is  clf»ar, 
b(»yond  question,  that  it  was  not  intended,  if  a  turnpike  extende<i 
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through  a  dozen  counties,  that  one  of  them  should  derive  the 
benefit  of  the  revenue  arising  from  all  of  it  simply  liecause  its 
officers  happened  to  live  there. 

Not  only  the  language  of  the  act  (which  must  be  first  looked 
to  for  its  meaning),  but  its  subject-matter  and  spirit  forbid 
any  such  construction. 

The  taxation  by  the  county  of  so  much  of  such  a  road  as  lies 
within  its  borders  will  in  no  way  impede  its  proper  use  by  the 
owner  or  the  public;  and  instead  of  any  rule  of  policy  forbid- 
ding it,  the  rule  requiring  at  least  approximate  equality  of 
taxation  upon  all  property  not  specifically  exempted  demands 
that  it  should  contribute  its  proper  proportion  of  the  ])urden 
I        necessary  to  support  the  local  government. 

There  is  no  law  exempting  it,  and  in  the  absence  of  any  the 
'  general  rule  that  all  property  is  lial)le  to  taxation  for  both 
I       State  and  county  purposes  must  prevail. 

The  judgment  is  affirmed. 
I  D.  L.  Thornton  for  appellant. 

j  Ira  &  W.  H.  Julian  for  appellee. 

I 


VAN  BIBBER'S  ADM'R,  &c.  v.  VAN  BIBBER. 
(Filed  December  11,  1884.) 

Insurance — Death  of  beneficiary— A  took  out  a  poUcy  in  a  benevolent  in- 
surance company  in  which  he  designated  his  brother  as  the  l^eneflciary.  The 
brother  died  before  A.  Held— That  upon  A's  death  the  proceeds  of  the  policy 
iwere  not  payable  to  the  brother's  personal  representative  or  distributees,  but 
to  the  widow  of  A. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

On  November  5,  1870,  O.  Van  Bibber  became  a  member  of 
the  corporation  known  as  the  **  Presbyterian  Mutual  Assurance 
Fund." 

His  application  for  membership  directed  that  **the  sum  due 
at  my  death  I  desire  to  be  paid  to  my  brother,  Harvey  Van 
Bibber;"  while  the  certificate   of   memljership   i)rovided   that 
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the  benefit,  if  not  exceeding  $2,000,  should,  upon  his  death  and 
the  surrender  of  the  certificate,  be  paid  '*to  such  person  or  per- 
sons as  he  may  designate  by  will  or  upon  the  books  of  this  cor- 
.poration. " 

By  an  entry  upon  the  company's  books  also  Harvey  Van 
Bibber  was  designated  as  the  beneficiary.  He  died  on  March 
7,  1880. 

On  March  11,  1880,  O.  Van  Bibber  by  letter  requested  the 
company  to  enter  his  wife's  name  upon  its  books  as  the  bene- 
ficiary, and  it  did  so  and  funrished  him  a  certificate  of  the- 
fact.     He  died  on  May  26,  1880,  intestate  and  childless. 

The  benefit  is  now  claimed  by  his  widow,  E.  L.  Van  Bibber, 
by  the  administrator  of  Harvey  Van  Bibber,  and  also  by  his 
sisters,  he  having  died  unmarried  and  intestate. 

The  said  administrator  also  seeks,  .in  the  event  he  is  not  en- 
titled to  the  entire  fund,  to  recover  so  much  of  it  as  will  pay 
what  he  alleges  was  owing  his  intestate  by  0.  Van  Bibber,  upon 
the  ground  that  the  insurance  had  been  effected  to  secure  it 
and  was  in  pledge  for  it. 

The  fourth  section  of  the  company's  charter  provides:  "The^ 
object  of  this  corporation  is  to  create  and  provide  a  beneficiary 
fund  for  the  families  or  relations  of  deceased  members,  or  for 
the  benefit  of  members  in  sickness." 

The  sixth  section  says:  '*Upon  the  decease  of  any  member 
of  this  association  the  fund  to  which  his  famil}'  is  entitled 
shall  be  paid  as  may  be  designated  in  the  application  for  mem- 
bership; this  being  changed  by  death,  or  otherwise  impossible, 
it  shall  go — 

1st.  To  the  widow  and  infant  children. 

2d.  To' his  mother  and  sisters. 

8d.  To  his  father  and  brothers. 

4th.  To  his  grandchildren. 

5th.   To  his  legal  heirs. 

"Section  7.   The  fund  due  deceased  members  shall   not   be^ 
subiect-  to  the  claims  of  creditors,  and  shall  not  be  reached  by 
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attachment,  garnishment,  or  other  process   of   law,  so   as    to 
divert  from  the  family  of  such  members.*' 

The  above  are  all  the  provisions  of  the  charter  that  bear 
upon  the  questions  presented  by  this  appeal. 

A  beneficiary  under  an  insurance  policy  must  have  an  in- 
surable interest  in  the  life  of  the  insured.  It  is  well  settled^ 
however,  that  a  creditor  has  such  an  interest  in  the  life  of  the 
debtor,  while  upon  the  other  hand  a  mere  wager  policy  is  void. 
(Bliss  on  L.  Ins.,  section  27;  Conn.  M.  L.  Ins.  Co.  v.  Schaefer, 
94  U.  S.,  457.) 

In  this  instance,  however,  there  was  no  power  to  insure  for 
the  benefit  of  a  creditor,  or  to  pledge  the  policy  to  secure  a 
deht. 

The  seventh  section,  supra,  forbids  it.  The  legislature  created 
the  cori)oration  for  purely  henevolent  purposes.  The  object  in 
view  was  the  benefit  of  the  family  of  the  deceased  member, 
and  it  would  be  defeated  if  the  insurance  fund  were  liable  for 
the  debts  of  the  insured. 

It  would  be  idle  to  permit  a  pledge  of  the  policy  when  the  con- 
tract could  not  be  enforced,  or  to  give  a  right  and  withhold 
the  remedy.  (Ky.  Masonic  Mut.  L.  Ins.  Co.  v.  Williams' 
Adm'r,  18  Bush,  489.) 

It  is,  however,  really  unnecessary  to  discuss  this  question, 
or  whether  any  debt  was  in  fact  owing  or  enforcible,  or  any 
pledge  attempted ;  or  whether  the  lower  court  ruled  correctly 
upon  the  exceptions  to  the  testimony,  owing  to  the  conclusion 
we  have  reached  upon  another  question  which  is  in  advance, 
and  is  decisive  of  the  case. 

It  is  a  general  rule  as  to  an  ordinary  life  insurance  policy 
that  the  person  originally  designated  in  it  as  the  beneficiary  is 
entitled  to  the  benefit;  that  the  right  to  it  vests  in  him  the 
moment  it  is  issued,  and  that  neither  the  insured  nor  the  in- 
surer can  change  it  to  the  detriment  of  this  third  party. 

This  rule  applies  to  polici^^s  issued  by  mutual  benefit  associa- 
tions, and  must  govern  in  this  instance  unless  the  charter  pro- 
vides differently. 
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The  certificate  of  membership  constitutes  the  contract,  Init 
it  is  to  be  construed  and  governed  by  the  company's  charter. 

In  fact  it  may  be  said  that  the  charter  is  a  part  of  the  con- 
tract; and  if  it  declares  who,  in  a  certain  event,  shall  be  the 
beneficjary,  the  parties  can  not  alter  this  legislative  direction, 
because  neither  the  company  nor  the  insured  can  do  anything 
in  violation  of  it. 

It  is  necessary  to  keep  in  view  that  it  was  certainly  the  main 
object  of  the  legislature,  if  indeed  it  was  not  its  sole  one  in 
this  instance,  to  provide  for  the  member  of  the  company  jn 
case  of  his  sickness  or  for  his  family  in  the  event  of  his  death. 

This  intention  would,  therefore,  be  defeated  if  a  stranger 
could  be  named  as  the  beneficiary,  and  the  fund  pass  to  hia 
representatives  upon  his  death. 

It  is,  however,  urged  that  in  this  instance  the  beneficiary 
was  a  brother,  and  that  under  the  charter  the  **relations"  of 
members  might  be  provided  for  as  well  as  their  **families. '' 

The  sixth  section  of  the  charter,  however,  fixes  to  whom  the 
benefit  is  to  })e  paid.  As  showing  the  legislative  intent  it  first 
speaks  of  it  as  *'the  fund  to  which  his  (the  member's)  family 
is  entitled." 

It  then  provides  that  it  shall  be  paid  as  may  have  b^^en 
designated  in  the  application  for  membership;  but  if  this  be 
impossible,  by  reason  of  death  or  otherwise,  it  must  be  then 
paid  to  the  persons  and  in  the  order  as  enumerated  in  the  sec- 
tion. The  death  alluded  to  is  certainly  that  of  the  designated 
beneficiar}';  and  the  language  leads  irresistibly  to  the  conelu- 
eion  that  it  was  intended  that,  in  order  that  the  beneficiary 
might  take,  he  must  be  a  living  person  at  the  time  of  the  death 
of  the  insured. 

The  words  *'this  being  changed  by  death''  certainly  mean 
something;  and  if  the  l)Hnefit  goes  to  the  representatives  of 
the  decedent,  who  was  named  as  the  beneficiary,  they  were 
needless,  as  the  fund  would  have  so  passed  without  them. 

It  is  urged,  however,  that  the  persons  named  in  said  section, 
who  take  in  the  event  of  the  death  of  the  beneficiary,  are  his 
wife  and  his  relations,  and  not  thosn  of  the  insured. 
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It  19  hardly  to  be  supposed  that  the  law-making  power  would 
have  80  carefully  enumerated  the  persons  who  were  to  take  in 
the  event  of  the  death  of  the  beneficiary,  if  it  was  intended 
that  the  fund  should  pass  to  his  line;  while,  ui)on  the  other 
haud,  this  is  entirely  natural  and  reasonable  if  it  was  intended 
that  it  should  go  to  the  line  of 'the  insured.  This  conclusion 
is  fortified  by  the  fact  that  by  the  order  of  payment  named 
those  persona  who  were  first  entitled  to  the  regard  of  the  in- 
sured and  who  were  most  likely  to  need  aid  were  first  named. 

For  instance,  the  sisters  take  in  preference  to  the  brothers; 
and  this  particularity  would  not  exist  if  the  fund  had  to  pass 
to  the  representatives  of  the  beneficiary,  who  was  not  a  mem- 
K«r  of  the  association. 

The  death  of  the  beneficiary  ^'changed"  the  designation  of 
the  fund;  and  then  the  charter  gave  it  **as  a  benefit''  to  those 
who  depended  for  their  support  upon  the  life  of  the  member 
for  whose  benefit  the  law  was  enacted. 

The  assured  had  the  power  to  designate  a  relative  and  cred- 
itor as  the  beneficiary;  but  as  he  died  before  the  death  of  the 
insured,  the  designation  was  '^changed  iiy  death,"  and  the 
fund  could  not  be  paid  as  designated  in  the  application  for 
membership;  in  which  event  it  passed  to  the  widow  of  the 
party  intended  by  the  charter  to  be  b«Miefited. 

It  is  unnecessary  to  decide  whether  the  insured  had  the 
power  to  name  another  beneficiarj^  after  the  death  of  the  one 
named  in  the  application  for  membership,  as  the  one  he  did 
name  is  the  same  person  who  was  first  entitled  to  the  fund 
under  the  company's  charter  in  the  event  of  the  death  of  the 
Ijeneficiary  named  in  the  certificate  of  memI)erHhip. 

Judgment  affirmed. 

B.  W.  Duke  and  John  B.  Baskin  for  appellant. 

Ward  &  McAfee  for  appellee. 


HALDEMAN,  &c.   v.  AIXrfLIE,  &c. 
(Filed  November  2U,  1884. ) 

Corporations— Liability  of  directors— Debts  in  excess  of  charter  limit— A 
corporatioD  was  organized   by  each  member  subscribing  for  400  shares  of 
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stock  of  the  value  of  81O0.  for  which  he  paid  only  11,600.  The  artic]e8  of  in- 
corporation prodded  that;the  indebtedness  should  not  exceed  a  certain  sun. 
Held— (1.)  Each  stockholder  is  liablti  to  the  creditors  for  the  balance  unpaid 
on  his  stock,  even  though  the  debt  be  in  excess  of  the  limit,  if  the  creditor 
did  not  know  that  such  a  limit  was  fixed.  (2.)  The  corporation  beconi!nf( 
insolvent  and  the  ofScer  ooutractiuK  the  debt  having  paid  It  off  out  of  his 
individual  means,  Held— He  can  not -afterwards  claim  contribution  of  the 
stockholders  unless  the  latter  unanimously  and  by  direct  vote  authorized 
the  making  of  the  debt  in  excess  of  such  limit. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  present  action  in  equity  was  instituted  in  the  LouisviHe 
Chancery  Court  by  Edwin  Thompson  and  a  number  of  banks 
in  that  city,  and  by  Ainslie,  Cochran  &Co.,  as  plaintiffs,  against 
Haldeman  and  others,  defendants.  During  the  progress  of  th** 
action  the  appellee,  Mrs.  George  Ainslie,  as  the  executrix  of 
her  husband,  having  paid  off  the  debts  asserted  by  the  banks 
and  Thompson  against  the  defendants,  was  made  the  real 
plaintiff  in  interest,  and  the  litigation  resulted  in  a  judgment 
for  Mrs.  Ainslie  against  the  appellants,  and  also  in  a  judgment 
in  favor  cf  Ainslie,  Cochran,  &c.,  who  were  the  surviving  j)art- 
ners  of  the  firm  of  which  Mrs.  Ainslie's  deceased  husband  was 
a  member. 

The  matters  in  controversy  originated  from  a  settlement  of 
the  assets  and  liabilites  of  a  corporation  styled  The  Great 
American  Fire  Extinguisher  Co.  The  article  of  subscription 
was  ext?cuted  in  Ojt  )l)er,  1873,  under  which  the  corp(»ration 
was  formed  for  the  purpose  of  manufacturing  and  sejjioc  this 
patent  fire  extinguisher. 

Thn  capital  stock  was  .f  1,2(K),0()0,  and  each  subscriber,  upoi> 
executing  his  iiot^  for  .f  1,(KH),  payable  in  bank  and  paying  15(20 
in  moLiey,  as  provided  in  the  fifth  section  of  the  articles  of 
association,  became  entitled  to  a  paid-up  stock  of  four  hun- 
dred shares,  vaiued  at  $KK)  per  share,  in  other  words  becann* 
entitled  to  }f4U,0(K)  of  stock  in  the  cor])oration. 
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By  section  6  of  the  act  of  incorporation  it  is  provided  that 
*'tbe  highest  amount  of  indebtedness  or  liability  which  this 
corporation  is  at  any  time  to  subject  itself  shall  be  the  sum  of 
115,000."  And  by  section  7:  **The  private  property  of  stock- 
holders shall  be  exempt  from  liability  for  the  corporation  debts 
of  this  company." 

The  company  was  organized  with  B.  F.  D.  Fitch  as  president, 
and  George  Ainslie,  I.  F.  Bullitt,  B.  Dupont  and  others  direc- 
tors. The  company,  it  seems,  had  a  business  existence  only 
from  early  in  the  year  1874  until  November,  1875,  at  the  end 
of  which  time  it  became  evident  that  t>ie  patent  was  a  failure, 
and  by  some  resolution  of  the  stockholders  or  transfer  by  the 
board  of  directors  with  their  sanction  the  assets  of  the  corpora- 
tion were  transferred  to  the  Babcock  Fire  Extinguisher  Co., 
and  the  directory  required  to  wind  up  the  affairs  of  the  com- 
pany. 

When  the  corporation  dissolved  or  became  bankrupt  it  was 
discovered  that  its  indebtedness  amounted  to  over  $33,000. 
On  the  paper  to  the  banks,  which  constituted  the  greater  part 
of  this  sum,  George  Ainslie,  the  deceased,  had  made  himself 
personally  liable,  as  endorser  or  otherwise,  in  fact  for  the  entire 
amount  except  $3,070,  a  debt  incurred  with  the  firm  of  Ainslie, 
Cochran  &  Co.,  of  which  the  deceased,  George  Ainslie,  was  the 
active  member.  The  assets  of  the  insolvent  corporation  when 
transferred  to  the  Babcock  Co.  were  valued  at  $23,750,  and  for 
these  assets  the  latter  company  gave  $28,000  in  its  bonds  and 
a  large  quantity  of  its  stock,  and  what  has  become  of  these 
bonds  0^  the  stock  does  not  distinctly  appear,  but  it  is  devel- 
oped in  the  record  that  the  Babcock  Fire  Extinguisher  Co.  soon 
became  insolvent,  and  its  stock  and  l)onds  may  be  worthless. 
Mrs.  Ainslie,  as  executrix  of  her  husband,  paid  oli  the  debts 
for  which  her  husband  was  personally  liable,  and  has  sued  the 
other  members  of  the  corpc^ration,  who  are  the  appellants  here, 
fur  contribution.  Having  obtained  a  judgment  below  the  de- 
fendants are  appealing  from  that  judgment.  The  principal 
defense  made  by  the  appellants  is  that  the  president  of  the 
corporation,  Fitch,  and  George  Ainslie,  the  decedent,  a  direc- 
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tor,  without  the  consent  of  the  members  of  the  association  and 
without  any  authority  from  the  hoard  of  directors,  created  this 
large  indebtedness  in  direct  violation  of  the  terms  of  the 
charter. 

To  what  extent  the  directors  or  any  members  of  the  corpora- 
tion participated  in  the  creation  of  these  debts  is  not  made 
manifest  by  the  record,  and  the  only  parties  to  the  original 
agreement  who  seem  to  have  incurred  the  liability  are  Georgf 
Ainslie,  the  decedent,  and  Fitch,  the  president.  We  find  upon 
an  examination  of  the  minutes  of  the  corporation  no  express 
authority  given  anyone  to  create  these  debts,  and  while  the 
work  and  material  for  the  construction  of  the  extinguisher  was 
done  and  furnished  by  the  firm  of  Ainslie,  Cochran  &  Co., 
from  which  the  liability  of  the  company  might  arise,  we  ?ee 
nothing  in  the  form  of  a  resolution  by  the  board  of  directors 
or  direction  given  any  member  of  the  directory  or  the  corpora- 
tion to  incur  liabilities  in  excess  of  the  amount  fixed  b}»  the 
charter.  Tlie  effect  of  the  limitation  upon  the  amount  to  be 
paid  by  the  subscribers  for  their  stock  would  not  exempt  them 
from  liability  to  a  creditor  who  had  dealt  with  the  corporation 
in  ignorance  of  the  articles  of  association  limiting  the  amount 
of  the  indebtedness  to  bo  created  by  the  corporation  or  those 
conducting  it.  In  this  case  the  subscriber  of  stock  obtained 
four  hundred  shares  of  stock,  valued  at  $100  per  share,  for 
$1,500.  They  paid  ?80,000  for  the  patent  right,  and  had  $15,- 
OOO  of  working  capital.  The  public  had  the  right  to  believe 
that  each  subscri!)er  taking  400  shares  of  stock  at  $100  per 
share  had  either  paid  up  this  stock  or  was  liable  for  the 
amount,  and  when  trusting  the  corporation  upon  the  faith  of 
its  ability  to  pay,  and  without  any  knowledge  as  to  the  restric- 
tions contained  in  the  contract  between  the  stockholders,  a 
creditor  of  the  corporation  could  compel  the  payment  of  th« 
entire  stock  if  necessary  to  satisfy  his  denumd.  In  this  case 
we  think  it  clear  that  the  banks  could  have  recovered  of  the 
stockholder  for  the  reason  that  those  conducting  the  businnsj? 
t)f  the  cori)oration  had  created   thnse  debts  for  the   benefit   of 
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the  corporation.  The  banks  (•oultl  have  sued  any  of  the  parties 
to  the  hills,  and  required  the  individual  members  of  the  cor- 
poration, hy  a  proceeding  in  ecpiity,  to  pay  np  their  stock  in 
order  that  the  del)ts  mip;ht  he  satisfied. 

The  doctrine  as  stated  in  Hall  v.  Upton,  V2  Otto,  will  not 
he  controverted,  and  that  is  '*  where  one  has  become  bound  as- 
a  eusbcriber  to  the  capital  stock  of  a  cor]>oration  he  must  ]iay 
his  subscription,  if  required,  to  meet  the  obligations  of  the 
corporation." 

Thn  (juestion  presented  in  this  (;ase  is,  how  or  by  whom  were 
these  def)ts  contracted?  If  by  Fitc^h  or  Ainslie,  in  violation 
of  the  charter,  and  they,  or  either  of  them,  subHecpiently  i)aid 
uft  the  debts,  thnn  it  is  maintained  by  the  appellants  that  no 
ri^ht  to  contribution  exists. 

It  is  plain  that  the  parties  to  this  association  were  endeavor- 
ing to  protect  themselves  from  liability  when   they   inserted 
section  0,  providing  that  **the  highest  amount  of  indebtedness 
or  liability  which  this  corporation  is  at  any  time  to  subject 
itself  shall  be  th^^  sum  of  $15,000."    This  section  is  certainly 
not  meaningless,  and  when  the  board  of  directors  or  any  mem- 
ber of  the  corporation  violates  this  provision  of  the  charter, 
and  seeks  to  make  the  stockholder  personally  liable,  the  con- 
sent of  the  stockholder  must  be  shown  or  the  liability  will  not 
attach.     As  between  the  stockholders  it  can  not  be  said  to  be 
a  corporate  act,  and  neither  the  board  of  directors  nor  a  ma- 
jority of  the   members   can  make  the  individual    stockholder 
liable  in  such  a  case,  although  they  may  remove  the  limit  by 
a  majority  vote.     It  is  a  contract  between  them  that  no  mem- 
ber or  a  majority  of  the  members  can  repudiate  so  as  to  create 
a  personal  liability  as  between  each  other  in  excess  of  what 
they  have  agreed  to  pay.     The  restriction  as  to  the  liability 
for  an  amount   less   than  the  stock  is   binding   between    the 
parties.     The   case   in   22  Beavan,  148  (In    re   Norwich  Yarn 
Co.  ),  turned  upon   the  construction  of  the  deed,  and   it  was; 
there  held  when  the  debt  had  been  created  in  good  faith,  in 
considering  the  whole  instrument  it  could  not  be  said  that  the 
directors  are  to  personally  boar  the  loss,  and  no  portion  of  it 
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to  ))e  paid  by  the  other  proprietors.  The  clause  of  the  writing 
in  that  case  is  unlike  this,  and  in  ascertaining  its  meaning  the 
court  said  that  it  was  not  intended  to  limit  the  liability.  Mr. 
Lindley,  in  his  work  on  Partnership,  criticises  the  case  of  the 
German  Mining  Co.,  4  De  G.  M.  &  G.,  19,  where  it  was  held 
that  directors  might  recover  of  the  shareholders,  although  the}' 
had  borrowed  money  in  violation  of  the  charter,  by  siiying  that 
courts  have  gone  too  far  in  allowing  the  credit  of  limited  asso- 
ciations to  be  pledged  by  the  directors.  *'It  is  difficult  to  un- 
deri-tand  the  correctness  of  this  view  (the  liability  of  the 
shareholder  to  the  director),  or  to  see  how  that  which,  as  be- 
tween the  directors  and  the  shareholders  is  a  clear  excess  of 
authority,  can.  as  between  the  same  persons,  be  deemed  war- 
ranted by  any  trust."  Again:  **It  is  not  a  little  remarkable 
that  whilst  courts  have  gone  great  lengths  in  protecting  share- 
holders against  bona  fide  creditors,  by  making  them  look  to 
the  powers  of  the  directors,  comparatively  little  protection  is 
afforded  to  shareholders  against  bona  fide  directors."  (Lind- 
ley on  Partnership,  page  704.) 

The  doctrine  maintained  by  the  appellees  is  there  repudiated 
unless  the  acts  of  the  directors  are  approved  and  adopted  by 
the  shareholders,  and  then  only  such  as  ratify  their  action  can 
be  held  by  the  directors  personally  liable  or  be  required  to  con- 
tribute. In  the  case  of  Scovill  v.  Thayer,  105  U.  S.,  105,  the 
stockholders  agreed  among  themselves  to  pay  20  cents  on  the 
dollar  of  their  subscriptions  and  receive  full  paid  stock  there- 
for. It  was  held  that  as  between  them  and  the  company  this 
was  a  perfectly  valid  agreement. 

In  the  case  of  the  Worcester  Corn  Exchange  Co.,  8  De  G.  M. 
&  G.,  180,  where  a  joint  stock  company  undertook  to  build  a 
common  exchange,  the  expenditures  therefor  being  limited. 
At  a  general  meeting  held  after  the  formation  of  the  company 
the  directors  reported  that  the  8ubscri!)ed  capital  was  not  suffi- 
cient to  defray  the  expenditure,  and  by  a  subsequent  report  it 
was  stated** that  each  shareholder  wil J  be  required  tocontriI)ute 
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a  larger  sum  than  he  hns  already  susbcribed."  The  directors 
advanced  moneys  from  their  own  pockets  and  borrowed  of 
others  to  pay  the  creditors  of  the  joint  stock  company,  and 
when  seekinor  to  recover  of  the  shareholders  the  Lord  Chancel- 
lor said:  '*This  is  a  distressing  case.  There  is  no  suggestion 
whatever  as  to  mismanagement  or  misconduct  on  the  part  of 
the  directors.  It  is  quite  clear  that  as  between  the  sharehold- 
■ers  and  the  directors  all  that  is  to  govern  their  respective  lia- 
bilities is  to  be  discovered  in  the  deed  which  they  have  entered 
into;  that  alone  must  regulate  their  rights  inter  se. " 

It  was  also  held  in  that  cane,  when  discussing  the  liability  of 
the  shareholders  as  to  third  parties,  that  a  Ijank  of  which  some 
•of  the  money  had  been  borrowed  could  not  recover  because  the 
bank  had  clear  notice  of  the  stipulations  of  the  deed  and  of  the 
limited  liability  of  each  shareholder,  as  one  of  the  partners  in 
the  bank  was  a  shareholder  in  the  company.  Tiiat  case  is 
similar  to  the  case  before  us. 

In  that  case  the  shareholder  had  agreed  to  ])ay  a  certain  rate 
on  each  share  and  no  more,  and  the  court  held  that  the  deed 
was  the  contract  between  the  parties  to  it.  That  being  the 
contract  the  directors  have  no  power  to  violate  it. 

If  the  amount  paid  by  each  sul)scriber  of  stock  in  the  present 
case  had  constituted  its  full  value  and  included  all  the  shares 
of  the  corporation,  and  the  directors,  or  Ainslie  &  Co.,  had  ad- 
vanced moneys  in  addition  to  the  capital  stock,  it  might  be 
•contended,  with  as  much  pro])riety  as  is  maintained  here,  that 
the  stockholders  would  be  liable  because  the  necessities  of  the 
company  required  the  expenditure,  and  the  shareholder  was 
deriving  the  benefits. 

The  answer  to  either  question  is,  that  the  charter  is  the  con- 
tract between  the  shareholders,  and  no  member  of  the  corpora- 
tion can  violate  it,  whether  president  or  director,  by  making 
an  unauthorized  expenditure,  unless  approved  or  directed  by 
the  shareholders. 

This  brings  us  to  the  consideration  of  the  question  as  to 
'•whether  the  stockholders  in  this  case  or  the  directors  authorized 
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the  creation  of  thes?e  (k*l)ts  or  ratified  the  action  of  tlione  who 
contracted  them  after  they  were  made. 

The  directf)rs  in  this  case  claim  that  they  are  not  liable,  and 
it  is  ])lain  that  the  shareholders  can  not  be  held  responsible 
with  the  proof  ))ef()re  us.  We  find  nothing  on  the  books  of  the 
corporation  authorizing  anyone  to  contract  del)t9  for  and  on 
behalf  of  the  company,  but  assuming  as  Ainslie  tfe  Co.  were 
entrusted  with  the  manufacture  of  the  extinguisher,  and  that 
Fitch  and  Ainslie,  the  latter  of  whom  was  a  member  of  that 
firm,  and  also,  the  one  the  president  and  the  other  a  director 
of  tlie  association,  had  the  authority  to  manufacture  and  sell 
the  extinguisher  and  to  incur  the  expenditure  therefor,  it  can 
not  b(»  said  that  they  had  the  implied  i)ower  to  go  b(»yond  the 
limits  of  the  charter  and  involve  the  corporation,  without  th^ 
consent  of  the  stockholders,  in  financial  trouble.  It  is  evident 
that  these  bonds  did  not  make  the  corporation  their  debtor 
without  the  intervention  of  some  of  the  parties  connected  with 
it,  and  whenever  the  notes  evidencing  these  liabilities  appear 
they  are  found  to  be  executed  or  indorsed  by  Fitch  as  ))resident 
of  the  corporation  and  Ainslie  in  his  individual  cafiacity.  It 
is  a  (umceded  fact,  or,  if  not,  the  evidence  is  conclusive  that 
Ainslie  obtained  this  money  upon  his  credit,  and  the  ])roof 
conduces  to  show  that  it  must  have  been  used  in  the  manufac- 
ture of  the  extinguisher  from  which  the  conipany,  of  which  he 
was  a  member,  expected  to  derive  the  benefits.  The  president 
and  secretary  of  the  corporation  have  both  ti^stified  in  this  case, 
and  there  is  neither  a  statement  from  them  nor  an  exhibit  filed 
from  the  books  of  the  company  showing  any  direction  or  any- 
thing from  the  board  of  directors  or  from  the  individual  stock- 
holders to  Fitch  and  Ainslie  to  create  these  debts,  nor  had  the 
board  of  directors  or  a  majority  of  the  sharehohiers  the  power 
to  increase  the  liability  of  the  corporation  beycmd  the  limits 
of  the  charter;  if  so,  we  see  but  little  necessity  in  having  a 
charter  as  the  organic  law  of  such  associations.  To  adjudge 
otherwise  would  leave  the  shareholder  at  the  mercy  of  the 
board  of  directors,  who,  if  not  controlled  by  the  charter,  could 
exercise  unlimited  power. 
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In  this  case,  if  the  board  of  directors  had  authorized  the 
creation  of  the  debts  in  express  terms,  it  would  not  be  a  cor- 
porate act  because  in  excess  of  the  authority  conferred  by  the 
charter.  The  unanimous  vote  of  the  shareholders  could  alone 
authorize  the  act  so  as  to  bind  the  corporation  or  the  share- 
holders. 

** Shareholders  in  a  limited  liability  company  can  not  be 
compelled  to  contribute  more  than  the  amount  of  their'shares, 
either  for  the  purpose  of  indemnifying  directors  or  for  any 
other  purpose."     (Lindley  on  Partnership,  page  768.) 

It  can  not  be  maintained  that  directors  have  the  power  to 
create  a  new  liability  or  increase  the  amount  for  which  the 
shareholder  has  agreed  to  become  bound  by  an  express  agree- 
ment, for  no  other  reason  than  that  the  interest  of  the  corpora- 
tion required  the  expenditure.  An  act  in  excess  of  corporate 
power  **can  be  ratified  only  by  the  unanimous  consent  of  the 
shareholders.  In  such  case  even  the  majority  can  not  ratify 
the  act  in  behalf  of  the  company,  for  the  powers  of  the  ma- 
jority are  derived  wholly  from  the  charter  itself.  The  distinc- 
tion between  the  delegated  authority  of  a  majority  and  the 
corporate  authority  granted  by  law  is  of  much  importance  on 
account  of  its  bearing  on  the  validity  of  corporate  acts.  In 
the  one  case  the  doctrine  of  the  law  of  agency  applies,  while 
in  the  other  case  the  question  is  as  to  the  legal  effect  of  a  stat- 
utory or  common  law  prohibition.  In  the  former  case  the 
familiar  rule  applies  that  an  unauthorized  act  of  an  agent  may 
be  ratified;  in  the  latter  it  has  no  application"  (Morazwetz 
on  Private  Corporations,  pages  76  and  34).  As  to  matters 
within  the  corporate  authority  the  voice  of  the  majority  is 
that  of  the  corporation,  but  the  rule  is  otherwise  if  in  excess  of 
the  authority  or  power  conferred  by  the  agreement  betweeu 
the  stockholders. 

While  the  unanimous  voice  of  all  the  shareholders  would 
have  been  sufficient  to  remove  the  limit  to  the  liability  of  each 
member  in  this  case,  we  find  no  such  allegation  in  the  plead- 
ings, and,  if  alleged,  no  proof  to  support  it,  but,  on  the  con- 
trary, the  facts  conduce  to  show  that  the  shareholders  were  not. 
all  present  at  any  meeting,  and,  therefore,  could  not  be  held 
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responsible,  and  if  any  liability  exists  it  must  apply  to  the 
individual  inember,  who,  by  reason  of  his  agreement  to  become 
bound  or  his  direction  to  Ainslie  or  Fitch  to  create  the  debts, 
has  assumed  a  personal  respon.sibility. 

The  only  reason  for  holding  the  shareholders  liable  to  third 
parties,  who  are  creditors,  Wf)uld  be  the  publication  to  the 
world  that  the  stock  amounted  to  so  much  and  had  been  fuUy 
paid.  There  was  no  such  acquiescence  in  the  conduct  of  Ainn- 
lie  or  Fitch  as  would  make  the  shareholders  responsible.  The 
organization  lasted  but  a  short  period  from  the  time  it  began 
active  business,  and  in  November,  1875,  when  the  insolvent 
condition  of  the  company  l)ecame  apparent,  and  its  assets  wer^* 
transferred  to  the  Babcock  Co.,  this  indebtedness  had  already 
been  created  by  Ainsiie  and  Fitch,  and  the  only  alternative  left 
the  shareholders  was  to  dispose  of  the  assets  and  wind  up  the 
corporation,  or  assume  the  liabilities  incurred  and  proceed 
with  the  enterprise.  The  effect  of  the  meeting  in  November, 
1875,  was  to  appropriate  the  assets  to  the  ])ayment  of  the  cor- 
porate debts,  and  there  is  nothing,  so  far  as  we  j)erceive,  in- 
dicating any  intention  on  the  part  of  the  shareholders  to  make 
themselves  ])ersonally  liable. 

The  direction  to  wind  up  the  corporation  and  pass  the  assets 
to  an  assignee  for  the  purpose  of  paying  the  debts,  or  a  direc- 
tion to  the  directors  to  proceed  as  soon  as  ])ossible  to  pay  off 
the  debts  of  the  company,  was  not  an  agreement  on  their  part 
to  pay  off  $18,000  out  of  their  individual  estate,  created  in 
excess  of  the  limit  made  by  an  express  provision  of  the  char- 
ter, and  should  not  be  so  construed.  The  personal  liability  of 
those  who  united  with  Ainalie  in  creating  those  debts,  or  who 
directed  him  to  do  so,  is  not  a  question  involved  in  this  case, 
and  it  is  certainly  manifest,  we  think,  that  all  these  debts  were 
created  on  the  credit  of  Ainsiie,  and  that  as  surety  of  the  cor- 
poration he  was  looking  to  the  assets  alone  for  indemnity.  He 
could  have  expected  nothing  else,  because  he  knew  when  he 
signed  this  paper  the  nature  and  purpose  of  the  limitation  as 
to  the  liability  of  each  shareholder  by  the  express  provision  of 
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the  agreement  I)etween  them,  and  while  facts  might  be  addnced 
creating  a  personal  liability  on  the  part  of  some  of  the  direc- 
tors or  shareholders,  there  is  nothing  in  the  record  before  us 
that  would  authorize  such  a  conclusion  or  such  a  judgment. 

The  report  made  in  January,  1875,  showed  a  debt  of  $19,000 
and  assets  greatly  more  than  sufficient  to  pay  all  the  debts, 
and  in  less  than  a  year  the  corporation  became  insolv^^nt. 

The  fact  that  such  a  report  was  filed  without  objection  can 
not  work  an  estoppel  or  amount  to  a  ratification.  The  greater 
part  of  the  debt,  in  fact  nearly  all  of  it,  was  created  after  that 
^late,  and  if  Ainslie's  liability  was  for  debts  already  created  by 
thecon.pany  it  should  be  ascertained  who  created  them,  and 
then,  if  in  excess  of  the  charter,  these  liabilities  (those  creating 
the  debts)  to  Ainslie  may  arise. 

As  the  case  is  presented  the  equities  of  the  banks  will  not 
protect  Ainslie  or  his  personal  representative,  as  but  for  A  ins- 
lie's  action  no  such  equities  would  have  existed.  His  being  a 
member  of  the  association,  with  full  knowledge  of  the  protec- 
tion to  the  shareholder  by  the  charter  under  which  they  all 
derived  their  power,  will  preclude  him  or  his  representative 
from  asking  contribution,  either  on  account  of  the  moneys 
paid  to  the  banks  or  on  the  claim  of  Ainslie,  Cochran  &  Co., 
of  which  Ainslie  was  an  active  member.  Judgment  reversed 
«nd  remanded  for  proceedings  consistent  with  this  opinion. 

Brown  &  Davie,  Gibson  &  Gibson,  T.  L.  Burnett  and  T.  B. 
Fairleigh  for  appellants. 

A.  P.  Humphrey  and  Barnett  &  Noble  for  appellees. 
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< Filed  December  11,  1884.) 

1.  Witness  testifying  without  being  sworn— Continuance— Upon  tlie  trial 
«f  Appellant  for  murder  one  of  his  witnesses  testified  without  being  sworn, 
«nd  ^eithout  appellant's  knowing  that  he  had  once  been  confined  in  the 
Xienlcentistry,  and  before  the  witness  could  be  recalled  and  sworn  he  fled. 
field — This  was  no  ground  for  discharging  the  jury  and  continuing  the  case. 
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2.  DiscbargiDff  jury— Failure  of  witness  to  testify— It  is  no  ground  for 
discharging  the  jury  in  a  trial  already  begun,  or  for  granting  n  new  trial, 
that  a  party  was  surprised  l)ya  witness  failing  to  give  the  evidence  expectec^ 
of  him. 

3.  Witness  contradicting  himself — Action  of  Commonwealth's  attorney 
prejudicial  to  accused— But  where  a  witness  for  appellant  having  testified 
that  what  he  had  sworn  to  on  the  exaiuining  trial  was  false,  and  that  he 
had  been  suborned  to  it  by  appellant,  but  that  he  had  concealed  these  factt^ 
from  appellant's  counsel  because  he  was  ordered  to  do  so  by  the  Common- 
wealth's attorney,  Held— That  the  action  of  the  Commonwealth's  attorney- 
was  prejudicial  to  the  appellant,  and  entitled  him  to  have  the  jury  dis- 
cahrged-and  a  continuance  granted. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  having  been  tried  under  an  indictment  charging 
him  with  the  murder  of  Martin  Cody,  found  guilty,  and  sen- 
tenced  to  confinement  in  the  penitentiary  for  life,  appeals. 

The  homicide  occurred  after  nightfall  on  the  corner  of 
Twelfth  and  Grayson  streets,  near  to  a  grocery  store  and 
saloon,  in  the  city  of  Louisville,  and  there  was  evidence  intro- 
duced on  behalf  of  the  Commonwealth  which  tended  to  show 
the  offense  charged  was  committed. 

The  first  witness  introduced  for  the  defense  was  one  W.  A. 
Cain,  who  testified  he  saw  the  first  part  of  the  diflSculty  be- 
tween appellant  and  the  deceased,  and  his  evidence  tended  to 
show  an  altercation  and  a  threat  on  the  part  of  deceased  to 
then  and  there  take  the  life  of  appellant. 

The  next  witness  called  for  the  defense  was  Ed.  Kenedy, 
who,  upon  being  asked  if  he  had  heard  deceased  say  anything 
about  appellant,  answered  in  the  negative.  He  was  then  asked 
what  he  had  said  as  a  witness  when  testifying  before  the  judge 
of  the  court  upon  the  application  of  appellant  for  bail.  But 
the  question  being  objected  to,  and  the  witness  not  answering, 
he  was  then  asked  if  what  he  then  said  was  true.  To  that 
question  he  answered:  **No;  Charley  Rankin  made  it  up  and 
influenced  me  to  say  it.  I  don't  intend  to  tella  lie."  Being 
again  asked  what  it  was  he  swore  to  before,  he  answered  that 
he  then  swore  that  he  was  sitting  on  the  corner  of  Fourteenth 
and  Madison  streets,  and  Martin  Cody  came  along  and  stopped 
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^ndsaid:  "Do  you  see  that  man?"  pointing  to  Rankin,  **I 
got  it  in  for  that  man;  he  insulted  my  sister.  I  busted  his 
head  with  a  brick,  and  the  next  time  I  will  finish  him." 

Upon  further  interrogation  the  witness  detailed  circumstan- 
tially the  time  and  places  where  the  story  for  him  to  swear  to, 
and  which  he  did  bwear  to,  was,  as  he  said,  made  up.  .  And  in 
the  coiMTse  of  the  interrogation  it  Was  developed  that  the  day 
before  he  was  called  as  a  witness  in  this  case  he  and  his  mother 
together  went  to  the  office  of  the  Commonwealth's  attorney 
and  informed  him  that  what  he  had  sworn  to  upon  the  motion 
for  bail  was  false.  But  he  never,  before  being  introduced  as  a 
witness  on  the  trial,  informed  anyone  besides  his  mother  and 
*  the  Commonweath's  attorney.  And  when  asked  by  defendant's 
tiounsel  why,  as  he  had  led  them  to  believe  what  he  previously 
«wore  to  was  true,  he  did  not  come  and  let  them  know  it  was 
false,  the  Commonwealth's  attorney  interposed  and  said  he 
told  the  witness  not  to  do  it,  adding  that  he  wished  to  show 
ythe  methods  of  the  defense. 

Thereupon  counsel  for  the  defense  moved  the  court  to  dis- 

<3harge  the  jury  and  continue  the  case,  and   in  support  of  the 

motion  filed  an  affidavit  by  appellant.     In   that  affidavit  he 

stated    substantially  that  he  was  surprised   by  the   statement 

I  and  conduct  of  the  w-itness  Kenedy,  who  before   being  sum- 

:  moned  voluntarily  gave  information  to  appellant's  counsel  of 

what  he  subsequently  stated  upon  the  motion  for  bail,  and  he 

^appellant)  fully  believed  that  said  statement  was  true,  and  had 

not  the  slightest  knowledge  it  was  false,  or  any  information 

Jjpfore  the  witness  was  sworn  on  this  trial  that  he  would  swear 

it    to  be  falsje;  that  the  Commonwealth's  attorney,  witli  full 

Jvncnvledge  before  the  witness  was  called  that   his  testimony 

was  false,  told  him  not  to  so  inform  ap])ellant's  counsel.     He  ' 

further  stated  that  he  l)elieved,  if  the  o|)portunity  was  offered 

him  by  a  continuance,  he  could  show  that  the  witness,  Kenedy, 

had  been  induced  to  change  his  testimony,  and  that  without 

fault  upon  his  (appellant's)  part  he  had  been  put  to  great  dis- 
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advantage,  and  could  not  safely  continue  the  trial  before  the 
jury  then  empaneled. 

On  the  next  day  of  the  trial  appellant's  counsel  asked  that 
the  witness  Cain  might  he  recalled.  But  the  witness  failing  to 
appear  counsel  for  appellant  stated  to  the  court  that  since  the- 
adjournment  of  court  they  had  ascertained  that  he  testified 
falsely  in  his  answer  to  the  question  whether  he  had  been  in 
the  penitentiary,  and  they,  therefore,  felt  it  to  be  their  duty 
to  make  the  statement  to  court,  and  they  had  already  done  so 
to  the  Commonwealth's  attorney. 

The  Commonwealth's  attorney  thereupon  moved  to  expungft 
the  testimony  of  the  witness  Cain  from  the  record,  stating 
that  he  was  informed  he  testified  without  being  sworn.  And 
the  motion  not  being  objected  to  the  evidence  was  by  the  court 
directed  to  be  withdrawn.  But  subsequently  it  was  directed 
by  the  court  to  remain  for  the  consideration  of  the  jury,  and 
they  were  instructed  to  consider  it. 

Appellant's  counsel  again  moved  the  court  to  discharge  the* 
jury  and  continue  the  case,  and  in  support  of  the  motion  hf^ 
filed  an  affidavit  stating  in  substance  that  he  had  no  knowl- 
edge before  the  witness  Cain  testified  that  he  had  not  been 
sworn,  or  had  ))een  in  the  penitentiary,  and  that  he  had,  by 
the  fiight  of  the  witness  before  lieing  discharged,  been  deprived 
of  the  benefit  of  his  testin)()ny  given  on  oath. 

Both  moticnis  for  a  discharge  of  the  jury  and  continuance- 
were  overruled  by  the  court. 

Although  the  conduct  of  the  witness  Cain  was  calculated  to 
have  an  infiuence  upon  the  minds  of  the  jury  unfavorable  to 
tlie  defense,  we  do  not  think  tliat  was  a  sufficient  ground  for 
discharging  the  jury  and  continuing  the  case.  For,  in  the  first 
place,  it  was  not  the  fault  of  the  Commonwealth  that  the  wit- 
ness was  permitted  to  testify  without  being  first  sworn,  even  if 
Huch  was  the  case,  nor  that  he  fied  before  being  discharged  by 
the  court:  and,  in  the  second  ])lace,  his  whole  testimony  wa^ 
before  tlie  jury,  and  a])pellant  got  as  full  benefit  of  it  as  if  he* 
had  been  sworn. 
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But  the  question  arising  upon  the  other  motion  is  more 
serioue. 

It  is  a  rule  sanctioned  by  both  reason  and  authority  that  a 
party  is  not  entitled  to  a  new  trial  on  the  sole  ground  of  sur- 
prise, occasioned  by  a  witness  whom  he  has  called  failing  to 
give  the  evidence,  or  giving  evidence  different  from  that  he 
was  expected  to  give.  And  that  rule  is  as  well  applicable  on  a 
motion  to  discharge  the  jury  and  discontinue  a  trial  already 
begun  as  on  a  motion  for  a  new  trial. 

In  every  such  case  it  should  be  made  to  appear  that  injustice 
or  injury  has  resulted  to  him  without  his  fault,  which  mi^jjht 
be  remedied  by  a  continuance  or  new  trial,  as  the  case  may  be. 

It  is  not  made  to  appear  by  the  affidavit  of  appellant. or 
otherwise  that  a  continuance  of  the  case  would  or  could  have 
resulted  in  supplying  the  evidence  which  he  expected  from  the 
witness  Kenedy,  nor  that  he  went  into  the  trial  relying  upon 
the  evidence  of  Kenedy  in  the  alieence  of  another  witness,  by 
whom  he  could  at  another  trial  establish  the  same  fact. 

It,  therefore,  follow:^  that  appellant  was  not  entitled  to  a  con- 
tinuance of  the  case  upon  the  ground  of  the  injury  done  to  him 
by  the  failure  of  the  witness  Knnedy  to  give  on  the  final  trial 
the  evidence  he  was  ex[)ected  to  give,  and  which,  from  his 
testimony  upon  the  application  iuY  bail,  ap|)ellant  had  reason 
to  believe  he  would  give. 

But  in  all  criminal  })rosecutions  the^  accused  is,  under  the 
(!onstitution,  entitled  to  a  fair  trial  by  an  impartial  jury,  and 
the  grave  (lU(^sti(^n  arises  whether  a[)pel]ant  had  such  trial,  and 
tlie  question  is  also  presented  whether  he  has  been  deprived  of 
it  by  the  conduct  of  the  •Commonwealth's  attorney. 

That  the  mind  oi  the  jury  were,  by  the  conduct  and  state- 
ments made  in  their  presence  by  the  witness  Kenedy  and  the 
action  of  the  Commonwealth's  attorney,  prejudiced  against  ap- 
pellant to  such  a  degree  as  to  deprive  iiim  of  a  fair  and  an  im- 
partial trial  we  think  is  manifest. 
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Siisbeqiient  to  the  introduction  of  the  witnesses  Cain  and 
Kenedy,  one  or  more  witnesses  testified  in  behalf  of  ajipellant, 
whose  evidence  tended  to  show  that  he  killed  tlie  deceased,  if 
not  in  self-defense,  under  such  circumstances  as  the  jury  might 
have  concluded  reduced  the  offense  charged  to  the  degree  of 
manslaughter.  But  the  conduct  and  statements  of  Kenedy  had 
a  tendency  to  throw  suspicion  upon  the  honesty  and  good  faith 
of  appellant,  and  the  integrity  of  all  the  witnesses  thereafter 
introduced  by  him,  and  to  prevent  the  jury  from  impartially 
considering  their  evidence. 

Whetlier  or  not  it  was  the  duty  of  the  Commonwealth's  at- 
torney, when  told  by  Kenedy  he  had  sworn  falsely  upon  the 
trial  of  the  question  of  bail,  to  give  the  information  to  appel- 
lant's counsel,  and  thereby  i)revent  them  being  entrapped  by  a 
perjured  witness,  .is  a  question  of  professional  courtesy  which  it 
is  not  the  province  of  tjliis  court  to  decide.  But  he  had  no 
right  to  compel  the  witness  to  conceal  the  information  from 
appellant's  counsel ;  for  inaaumch  as  the  witness,  after  making 
the  confession,  was  at  the  will  of  the  Commonwealth's  attor- 
ney, subject  to  indictment  and  punishment  for  i)erjury,  the  re- 
quest was  equivalent  to  a  command  he  dare  not  disobey. 

Thus  is  presented  the  startling  fact  that  by  the  exercise  of 
official  power  that  which  it  was  essential  to  the  defense  of  ap- 
pellant for  his  counsel  to  know,  and  they  had  a  right  to  know, 
was  purposely  kept  concealed  from  them  and  him. 

It  is  not  necessary  to  speculate  whether  Kenedy  would,  but 
for  the  action  of  the  Conimcm wealth's  attorney,  have  given 
the  warning  it  was  his  duty  to  give  to  a])pel]ant's  counsel  or 
not,  for  the  latter  himself  state's  the  reason  Kenedy  did  not  do 
?()  was  that  he  told  him  not  to  do  it. 

There  is  nothing  in  the  record  which  shows  that  appellant, 
directly  or  indirectly,  sul)orned  the  witness  Kenedy  or  attempted 
to  do  so.  On  the  contrary  he  states  in  his  affidavit  that  he 
believed  Kenedy's  testimony  upon  the  motion  for  ))ail  was 
true.  But  the  result  was  as  disastrous  to  him  as  if  he,  instead 
of  his  son,  CMiarles  Rankin,  had  be<^n  charged  with  doing  it, 
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I  particularity  after  the  unnecessary  and  ill-timed  remark  of  the 

I  Commonwealth's  attorney  that  his  object  in  telling  the  witness 

I  not  to  inform  appellant's  counsel   he  would  not  testify  as  he 

I  had  previously  done  was  to  show  the  methods  of  the  defense. 

Not   only  were  appellant's  counsel   thus  entrapi)ed,  hut   he 

was  made  to  suffer  for  alleged  misconduct  of  his  son,  illegally 

and  wrongfully  put  in  evidence  hefore  the  jury,  which  he  is  not 

showui  by  the  record  Ijefore  us  to  have  been  at  all  cognizant  of 

or  responsible  for. 

In  our  opinion  the  court  erred  to  the  prejudice  of  ap])elhuit's 
substantial  rights  in   not  sustaining  the  first  motion   to  dis- 
1  charge  the  jury  and  continue  the  case. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
a  new  trial,  and  further  proceedings  consistent  with  this  opin- 
ion. 

Kinney  &  Kinney,  Baker  &  Atchison,  L.  G.  Munford  and  H. 
Clay  for  appellant. 

P.  W.  Hardin,  A.  G.  Caruth  and  R.  J.  Breckinridge  f(jr  ap- 
pellee. 


DAWSON  V.   LEE. 

LEE  V.   HILL. 

(Filed  May  27,  1884.) 

1.  Surety— Signing  naine — Authority  to  another  to  sipn  one's  name  as 
■surety  to  a  bond  must  be  given  in  writing  and  signed  by  the  surety  in  person. 

2.  Recovering  debt  from  principal— A  surety  who  pays  a  debt  for  which 
lie  is  not  liable  can  not  recover  it  of  his  principal,  nor  subject  land  sold  by 
the  principal  to  a  third  person,  although  a  Hen  may  have  existed  on  the 
land  for  the  debt. 

8.  Constitutional  law  -  Common  schools— Negroes— The  act  of  February 
S?3,  1874,  for  establishing  a  separate  common  school  fund  for  colored  children, 
is  unconstitutional.  A  sheriff  has  no  power  to  collect  any  tax  under  it,  and 
his  sureties  are  not  liable  to  the  State  for  sums  so  collected. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Le\vi«. 

.This  is  an  action  by  api)ellnnt  Daw.-scin  and  ap])el]f^es,  Hill 
and  (rreenwpll,  to  subject  a  tract  of  land  owned  by  J.  A.  Jjee 
to  the  payment  of  $  — ,  one-third  of  which  they  each,  as  all<\ged 
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sureties  in  a  revenue  bond  given  by  J.  H.  Hayee,  sheriff  of 
Bullitt  county,  paid  into  the  treasury  of  the  State. 

Upon  final  hearing  personal  judgment  was  rendered  in  favor 
of  each  of  the  plaintiffs  in  the  action  against  Hays  for  the- 
sum  of  $824.14,  gu>)ject  to  certain  credits  mentioned,  and  the 
land  was  directed  to  be  sold  to  satisfy,  first,  a  debt  in  favor  of 
Simmons,  secured  by  mortgage  executed  prior  to  the  revenue 
bond;  and,  second,  to  pay  the  claims  of  Hill  and  Greenwelu 
But  it  was  adjudged  that  Dawson  is  not  entitled  to  a  Jien  upon 
the  land,  and  the  petition,  so  far  as  it  sought  to  sell  it  to  pay 
his  claim,  was  dismissed. 

From  the  judgment  Dawson  and  Lee  have  prosecuted  sep- 
arate  appeals.  But  as  the  questions  involved  are  connected 
and  only  one  transcript  is  presented  they  will  be  heard  together. 

As  the  sale  and  conveyance  of  the  land  in  controversy  by 
Hays  to  Lee  was  made  in  April,  1881,  after  the  execution  by 
Hays  and  his  sureties  of  the  revenue  bond,  which  was  done  thf* 
first  Monday  in  January,  1880,  it  is  manifest  the  lien  of  the 
Commonwealth  was  created  and  existed  l)efore  Lee  acquired 
title  to  the  land,  and  tliat  those  of  the  plaintiffs  who  were 
bound  as  sureties  are  entitled  by  substitution  to  a  lien  on  the 
land  for  whatever  amount  they  have  been  compelled  to  pay 
into  the  trnnHurv  of  i\w  State  by  reason  of  the  default  of  the 
h'h^riff. 

Hut  it  was  alleged  by  th(^  defendant,  Lee,  tliat  Dawson  never, 
in  the  manner  required  by  law,  (executed  tiie  revenue  bond,  and 
was  not  legally  bound  as  surety  to  pay  any  part  of  the  revenue 
int(»  the  treasury  (>f  the  State,  and  that  such  ])ayment  by  him 
was  voluntary,  and  gave  him  no  right  to  the  lien  lield  by  the 
Commonwealtli  upon  the  land  ])urchase(i  by  Lee  of  the  sheriff*. 
Hays. 

It  appears  tliat  the  name  of  Dawson  was  signed  to  the  bond 
without  his  presi'nce  by  the  clerk  of  the  county  court  in  a  pur- 
suance (»f  authority  contained  in  a  ])aper  purporting  to  be  a 
power  of  attorney  executed  in  presence  of  one  Kinnison,  who 
signed  Dawson's  name  and  his  own  as  an  attesting  witness. 
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Section  20,  chapter  22,  General  Statutes,  is  ae  follows:  **No 
person  shall  be  bound  as  the  surety  of  another  by  the  act  of  an 
agent  unless  the  authority  of  the  agent  is  in  writing  signed  by 
the  principal;  or  if  the  principal  do  not  write  his  name,  then 
by  his  sign  or  mark  made  in  the  presence  of  at  least  one  cred- 
ible attesting  witness." 

**The  language  of  the  section  seems  to  be  imperative  and 
without  exception  that  in  all  cases  of  suretyship,  in  order 
that  the  act  of  one  may  bind  another  as  surety,  such  act  must 
be  done  under  written  authority  from  the  one  held  to  answer 
as  surety."     (Bilington  v.  Commonwealth,  79  Ky.,  400.) 

In  that  case  the  name  of  the  surety  was  signed,  not  to  a 
power  of  attorney,  but  directly  to  a  bail  bond,  in  presence  of 
the  judge  of  the  court  who  accepted  the  bond,  and  in  presence 
of  the  surety  and  by  his  direction.  Yet  not  being  signed  by 
the  surety  in  person,  but  by  his  attc^rney,  he  was  held  not  to 
bn  liable. 

One  of  the  olijects  for  wliif*h  the  statute  was  enacted  was  to 
correct  the  evil  growing  out  of  the  loose  practice  of  those  whose 
duty  it  is  to  take  official  and  \)a\\  bonds.  And  it  can  not  be 
pr(jj)f^rly  construed  (jtlierwise  than  has  beon  done  in  the  case 
r^fprred  to. 

It  being  then  clear  that  Dawson  was  not  legally  bound  as 
surf^ty  upon  the  revenue  bond  executed  by  Hays,  the  sheriff, 
and  that  the  payment  made  by  him  into  the  State  treasury 
was  voluntary,  is  he  now  entith^l  to  a  lien  by  subrogation  upon 
the  land  of  Lee,  the  purchaser,  in  order  to  idemnit'y  himself? 
*'The  general  principle  that  no  one  can  make  himself  the 
creditor  of  another  without  his  consent  (»r  against  his  will  is 
familiar.  But  when  one  is  surety  for  *an()ther  and  pays  the 
debt  which  the  principal  owes  the  law  implies  that  the  latter 
requested  such  payment  to  be  made,  and  also  implies  a  |n*om- 
ise  to  repay  him.  But  the  surety  must  be  under  some  legal 
obligation  to  pay,  otherwise  the  iniplicati(»n  of  a  request  to 
pay  and  ])romise  to  pay  will  not  arise.*'  (Kimble  v.  Cum- 
mins, H  Met.,  827. ) 
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In  that  case  an  execution  upon  a  replevin  bond,  in  which 
"Cummins  was  the  surety  of  Kimble,  being  issued  and  levied 
upon  the  property  of  the  former,  he  satisfied  the  debt,  and 
then,  by  an  action  in  equity,  sought  to  subject  certain  i)roperty 
of  his  principal  to  reimburse  himself.  But  as  more  than  one 
year  had  elapsed  from  the  maturity  of  the  replevin  bond  until 
the  issual  of  the  execution  which  Cummins  satisfied,  he  was 
by  statute  released  from  all  liability  upon  the  bond,  and  con- 
sequently, as  held  by  this  court,  he  could  not  pay  the  debt  and 
look  to  his  principal  for  reimbursement.  For  after  his  release 
he  was  no  longer  a  surety,  and,  therefore,  not  entitled  to  any 
of  the  rights  growing  out  of  such  relation. 

In  the  case  of  Spillman  <fe  Duff  v.  Smith,  15  B.  Mon.,  134, 
the  same  principle  was  held  applicable  where  the  surety  in  a 
sale  bond  satisfied  it  after  he  became  released  from  legal  lia- 
bility. 

It  was  thus  determined  in  both  those  cases,  and  we  think 
correctly,  that  a  surety  in  a  bond  who  satisfies  it  after  he  has 
l)een  released  as  such  **occupies  no  lietter  attitude  than  that  of 
any  other  person  paying  the  del^t  of  another  without  request 
or  authority,  implied  or  expressed."  And  that  a  mere  stranger 
or  volunteer  who  pays  the  debt  of  another  can  not  be  substi- 
tuted to  the  creditor's  rights  is  a  proposition  too  plain  and 
well  settled  to  argue. 

The  C(Hitest  here,  however,  is  not  between  a  surety  and  his 
princii)al;  but  a  party  is  seeking  to  subject  the  land  of  a  ven- 
de<^  to  reimburse  himself  for  the  payment  of  a  del)t  of  the 
vendor  that  he  never  was  legally  liable  to  i)ay  as  surety  or 
<)tlle^wi^?e. 

If  he  could  not  pay  the  debt  after  being  released  as  surety 
by  operation  of  law  and  look  to  the  principal,  as  was  held  in 
tlie  case  of  Spillman  <fe  Duff  v.  Smith,  it  would  seem  reason- 
able that  he  should  not  l)e  ])ermitted  to  reimburse  himself  out 
of  the  land  of  a  purchaser  for  the  payment  (jf  a  debt  of  another 
that  he  was  never  bound  for  at  all. 

Whether  thf>  vendee  in  such  a  case  has  or  not  been  benefited 
to  the  extent  of  the  payment  made  is  not  a  material  question. 
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He  may  or  may  not  have  had  sufficient  security  or  indemnity 
against  a  breach  of  contract  by  his  vendor.  However,  whether 
he  had  or  not,  it  ia  sufficient  to  relieve  his  land  from  a  lien  in 
such  cases,  that  the  party  asserting  it  occupies  the  attitude  of 
a  mere  stranger  or  volunteer. 

Upon  the  crosa  appeal  of  Lee  from  the  judgment  in  favor  of 
Hill  and  GreenweM  various  questions  are  presented: 

1st.  It  appears  that  after  he  purchased  the  land  Lee  paid  to 
Hays  a  considerable  amount  of  the  purchase  money,  which  the 
latter  as  sheriff  paid  into  the  State  treasury  in  part  discharge 
of  his  revenue  bond  for'1880,  and  got  credit  therefor.  Lias- 
much  as  the  money  paid  by  Lee  was  accepted  and  so  appro- 
priated by  the  sheriff,  and  the  sureties  in  the  bond  were  to  that 
extent  relieved  from  responsibility,  Lee  is  entitled  at  least  to 
share  pro  rata  with  them  in  the  proceeds  of  the  sale  of  the- 
land.  But  he  is  not  entitled  to  priority.  For  the  lien  in  favor 
of  the  Commonwealth,  to  which  the  sureties  are  entitled  by 
substitution,  already  existed  when  he  made  the  payment  to 
Hays. 

2d.  As  Lee  had  no  notice  at  the  time  he  made  the  improve- 
ments on  the  land  that  Hays  had  defaulted  as  sheriff,  and  they 
are  shown  to  have  been  necessary  and  made  in  good  faith,  we 
think  he  should  be  reimbursed  therefor  out  of  the  proceeds  of 
the  sale  to  the  extent  they  are  shown  to  have  increased  the 
vendible  value  of  the  land  before  appellees.  Hill  and  Green- 
well,  are  paid. 

8d.  It  appears  that  included  in  the  amount  with  which  Hays 
was  charged  as  sheriff  by  the  Commonwealth  on  account  of 
revenue  collected  by  him  for  the  year  1880  was  the  sum  of 
$154.28,  taxes  assessed  and  collected  from  negroes  in  pursuance 
of  an  act,  entitled  **An  act  to  establish  a  uniform  system  of 
common  schools  for  the  colored  children  of  this  Common- 
wealth."    Approved  February  28,  1874. 

If  that  act  be  repugnant  to  the  Constitution  of  the  United 
States  the  sheriff  was  not  authorized  to  collect  any  money  in 
pursuance  of  it,  nor  required,  after  he  did  collect,  to  pay  it  into 
the  State  treasury,  because  the  Commonwealth  of  Kentucky 
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was  not  entitled  to  it.  And  having  no  right  to  it  the  Oom- 
monwealth  held  no  lien  therefor  which  the  sureties  of  the 
sheriff  could,  by  susbtitution,  enforce  against  the  land  of  Lee. 

It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  discriminating  legislation  by  a  State  against  any  class  of 
persons,  or  against  persons  of  a  particular  race  or  nation,  in 
whatever  form  it  may  be  expressed,  deprives  such  class  of  per- 
son or  persons  of  such  particular  race  or  nation  of  the  equal 
protection  of  the  laws,  and  is  prohibited  by  the  fourteenth 
amendment  to  the  Constitution. 

By  section  1,  article  11.  of  the  State  Constitution  the  *'c()m- 
mon  school  fund"  therein  designated,  together  with  any  sum 
which  may  be  raised  in  the  State  l)y  taxation  or  otherwise  for 
inirposes  of  education,  shall  be  held  inviolate  for  the  purpose 
of  sustaining  a  system  of  common  schools. 

If  the  rule  adopted  by  the  Supreme  Court  in  all  other  cases 
involving?  the  construction  of  the  fourteenth  amendment  to 
the  Cimstitution  be  ajiplied  in  the  matter  of  the  common  school 
system  of  this  State,  it  follows  that  State  taxation  for  purposes 
of  education  should  be  provided  for  by  general  laws  applicalile 
to  all  classes  and  races  alike,  and  that  all  the  childr»^n  of  the 
State  are  entitled  to  an  equal  share  of  the  proceeds  of  the 
**common  school  fund,"  and  of  all  State  taxation  for  pur- 
poses of  education. 

The  object  of  the  act  in  question,  as  declared  therein,  is  to 
create  a  uniform  system  of  common  schools  for  the  education 
of  the  colored  children  of  the  State.  And  the  fund  for  that 
purpose  is  provided  for  by  taxation  upon  the  property  and  per- 
sons of  the  negro  race  exclusively. 

It  was  obviously  the  intention  of  the  legislature,  and  such  is 
the  proper  construction  of  the  act,  to  exclude  the  negro  chil- 
dren of  the  State  from  any  share  of  the  proceeds  of  the  '*com- 
mon  school  fund,"  set  apart  by  the  Constitution  as  well  as 
from  the  annual  tax  levied  under  general  laws  on  the  property 
of  white  persons  for  school  purposes,  and  to  give  them  the  ben- 
efit of  only  the  fund  provided  for  in  the  special  act.     In  this 
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respect,  as  well  as  regards  the  partial  and  discriminating  taxa- 
tion provided  for,  the  act  is,  in  our  opinion,  in  violation  of  the 
fourteenth  amendment  to  the  Constitution  of  the  United 
States  as  interpreted  by  the  Supreme  Court. 

Wherefore,  the  judgment  is  affirmed  on  the  appeal  of  Daw- 
eon  and  reversed  on  the  cross  appeal  of  Lee,  and  cause  re- 
manded for  further  proceed  in  jjjs  consistent  with   thi^  opinion. 

R.  McConathy  for  appellants. 

F.  P.  Strauss  for  appellees. 


KENTUCKY  SUPERIOR  COURT. 

TREACY  V.  COMMONWEALTH. 

(Filed  Dpcemher  17,  1884.) 

1.  Indictment— Libel— Distinct  oflfense«— One  indictn)eDt  may  be  found 
a^inst  defendant  for  pnblinhing  n  ]\he\  on  two  or  more  ]:erson8  where  the 
libel  was  all  contained  In  one  writing. 

2.  Indictment— Certainty- The  libel  Is  set  out  with  sufficient  difitinctr.eRH 
where  it  is  charged  that  defendant  **  wrote  and  caused  to  lie  printed  and 
published,"  without  stating  whether  he  publishtrd  in  book,  hand  l^ill  or 
newApaper. 

Appeal  froiu  Fayette  Circuit  Court. 

Opinion  of  the  court  hy  Judge  Bowden. 

The  indictment  against  the  appellant  charj^ps  him  with  lihel, 
specifying  that  he  did  ** unlawfully  and  maliciously  compose, 
write,  and  cause  to  he  printed  and  published,  of  and  concern- 
ing VV.  D.  Nichols,  late  sheriff  of  Fayette  county,  and  the 
jurors  before  whom  the  value  of  a  certain  landed  property  was 
tried  on  a  writ  of  ad  quod  damnum  sued  out  at  the  instance  of 
the  Elizabethtown,  Lexington  and  Big  Sandy  Railroad  Co. 
and  against  said  Treacy  and  others;  and  of  and  concerning  J. 
R.  Morton,  presiding  judge  of  the  Fayette  Circuit  Court,  be- 
fore whom  the  issue  joined  in  said  w^it,  and  the  proceedings 
thereon  had,  then  and  in  said  court  were  pending  for  judicial 
revisitm  and  determination  and  adjudication,  a  certain  false, 
scandalous,  and  malicious  libel,  one  part  whereof  is  of  the 
tenor  following;"  then  setting  out  matter  relating  to  the  con- 
duct of  the  sheriff  and  jury  in  the  trial  on  the  writ  of  ad  quod 
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dauHuiin,  and  i)roceeding:  **Ai)other  part  is  of  the  tenor  fol- 
lowing;" then  setting  out  matter  relating  to  the  conduct  of 
Judge  Morton  after  the  writ  and  verdict  had  been  returned 
into  the  circuit  court. 

The  defendant  demurred  to  the  indictment,  first,  because  it 
did  not  state  facts  constituting  a  public  offense;  second,  be- 
cause it  attempted  in  one  count  or  paragraph  to  charge  the 
defendant  with  two  or  more  public  offenses.  The  demurrer 
was  overruled  and  the  trial  began. 

After  introducing  evidence  to  show  that  the  defendant  caused 
the  alleged  libel  to  be  printed  in  three  newspapers  x^ublished  at 
Lexington,  the  Press,  the  Transcript  and  the  Evening  Adver- 
tiser, and  that  he  had  written  the  article  so  published,  the 
Commonwealth's  attorney  had  the  witness  then  on  the  stand 
to  read  the  article  to  the  jury.  When  he  had  read  part  of  it, 
all  of  which  related  to  the  conduct  of  the  sheriff  and  the  jury, 
the  defendant  objected  to  the  further  reading  upon  the  ground 
that  what  followed  related  to  the  conduct  of  Judge  Morton. 
The  objection  was  overruled,  and  the  entire  article  was  given 
in  evidence.  The  instructions  to  the  jury  referred  to  only  that 
part  of  the  article  which  was  charged  as  a  libel  on  Judge  Mor- 
ton, no  reference  whatever  being  made  to  that  part  charged  a» 
a  libel  on  the  sheriff  and  jury. 

The  right  to  join  different  offenses  in  one  indictment  against 
one  or  many  joint  offenders  existed  at  common  law,  but  each 
(.ffense  had  to  be  charged  in  a  different  count.  The  limit  to 
the  right  to  join  was  that  the  offenses  should  be  of  the  same 
kind,  and  admit  of  like  plea  and  of  like  judgment,  though  it 
was  not  necessary  the  judgments  should  be  the  same  ( 1  Bish- 
op's Grim.  Proc,  sections  179-187;  McChord  v.  Com.,  2  J.  J. 
Mar.,  248).  Thence  came  the  practice  of  joining  several 
counts,  apparently  charging  different  offenses,  though  really 
meaning  the  same  offense,  which  was  thus  variously  charged 
in  order  to  meet  the  possibilities  of  the  proof.  It  is  provided 
by  section  120  of  the  Criminal  Code  that  **an  indictment,  ex- 
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cept  in  the  cases  mentioDed  in  the  next  section,  must  charge 
but  one  otfense;  but  if  it  may  have  been  committed  in  differ- 
ent modes  and  by  different  means  the  indictment  may  allege 
the  modes  and  means  in  the  alternative."  While  at  common 
law  different  offenses  could  be  joined  in  distinct  counts,  yet  if 
more  than  one  offense  was  charged  in  one  count  it  was  l)ad  for 
duplicity.  It  seems  that,  excepting  the  offenses  named  in  sec- 
tion 127,  the  effect  of  section  120  is  to  make  the  indictment 
consist  of  one-  count  only;  and,  therefore,  the^ -old  law  of 
duplicity  is  the  law  of  our  single  indictment,  through  the  old 
law  respecting  joinder  of  off'enses,  whether  actually  or  only 
apparently  different,  has  been  replaced  by  these  sections. 

But  they  leave  the  question  o])en,  just  as  it  formerly  was,  as 
t')  what  constitutes  a  single  off>nse.  Whether  we  take  the  old 
law  against  du])licity,  or  deduce  the  law  from  the  j)rohil)ition 
of  section  12(),  w»»  still  must  determine  in  every  case  whether 
the  indictment  (the  one  count)  charges  only  one  offense  or 
more  than  one. 

Libel  is  not  one  of  the  offenses  UKMitioned  in  section  127; 
were  it  possilile  t(j  join  two  such  actual  offenses,  or  to  state  in 
ditferent  counts  two  such  apparent  offenses,  it  has  not  been 
done  here  or  attempted.  The  question  presented  is  whether  a 
single  writing,  all  of  which  is  published  at  the  same  tim(»  and 
by  the  same  act,  concerning  different  persons,  in  regard  to* 
their  conduct,  disconnected  as  to  time,  place  and  circumstances, 
is  to  be  taken  as  one  offense,  or  as  many  otl'enses,  as  there  are 
persons  libeled. 

Bishop  (1  Grim.  Proc,  section  192,  1st  edition),  in  illustrating 
thn  rule  which  prohibits  the  joinder  of  two  or  more  offenses 
and  examining  what  are  two  or  more  off'enses  within  the  rule, 
says:  *'It  is  now  generally  understood  that  a  man  may  be  in- 
dicted for  the  battery  of  two  or  more  persons  in  the  same  count; 
or  for  a  libel  upon  two  or  more  persons,  when  the  publication 
is  one  single  act,  without  rendering  the  count  bad  for  du])lic- 
ity.''  In  support  of  the  text^he'cites  Rex  v.  Benfield,  2  Burr^ 
January,  1885 — 4 
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980;  Anonymous,  Loflft,  271;  Rex  v.  Jenour,  7  Mod.,  400:  con- 
tra, Rex  V.  Clendon,  2  Ld.  Rayn.,  1572.) 

Rex  V.  Clendon,  decided  in  1780,  was  on  an  indictment 
charging  an  assault  and  battery  on  J.  S.  and  J.  N.  After  con- 
viction the  judgment  was  arrested  because  two  offenses  were 
charged.  In  Reg.  v,  Giddings,  Gar.  <fe  M.,  ^84,  the  defendant 
was  charged  with  the  offense  of  robbery  in  assaulting  and  rob- 
bing G.  P.  and  H.  P.  To  the  objection  that  the  indictment 
was  bad  for  duplicity,  the  court  replied  that  only  one  act  was 
charged,  but  if  any  interval  had  existed  between  the  robberies 
the  prosecutor  should  elect.  There  is  no  difficulty  in  conceiv- 
ing that  one  single  act  may  put  two  or  more  persons  in  fear  at 
the  same  time,  and  constitute  an  assault  on  both;  or  that  it 
may  constitute  a  battery  on  both;  and  there  is  an  awkward 
pos6il)ility  that  a  robbery  (i.  e.,  the  mere  taking  of  the  money 
after  the  persons  are  put  in  fear)  may  be  done  by  one  act. 
This  case  decides  that  if  it  appears  from  the  indictment  that 
the  defendant  did  but  (jne  act,  which  took  effect  on  two  or 
more  persons  at  the  same  time,  he  was  guilty  of  but  one 
offense.  That  ])articular  indictment  was  regarded  as  showing 
there  was  but  one  act.  Possibly  in  Rex  v.  Clendon  the  indict- 
ment did  not  show  it.  There  may,  therefore,  be  no  confiict 
between  the  cases. 

In  Rex  V.  Benfield  and  others,  supra,  the  defendants  were 
prosecuted,  by  information,  for  singing  songs  on  the  street  be- 
fore the  dwelling  of  Daniel  Cooke,  with  intent  to  destroy  his 
domestic  happiness  and  the  comfort  he  had  in  his  two  children, 
and  to  injure  him  in  his  l)usiness;  and  with  the  further  intent 
to  traduce  the  reputation  of  the  children.  One  of  the  songs 
related  exclusively  to  the  son,  the  other  exclusively  to  the 
daughter,  the  matters  laid  to  their  discredit  having  no  sim- 
ilarity even.  Neither  song  contained  any  imputation  upon  the 
father.  The  objection,  after  verdict,  that  the  count  charged 
more  than  one  offense  was  overruled.  The  court  **looked  upon 
this  to  be  one  offense,  the  gist  of  the  thing  is  singing  these 
songs  in  the  manner  and  with  the  intent  charged  in  the  in- 
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formation  and  singing  them  at  the  father's  door  with  the  in- 
tent to  discredit  him  and  his  children,  and  to  disturb  his  peace 
and  happiness," 

In  The  King  v.  Jenour,  supra,  it  was  held  that  as  the  lihel 
**An  East  India  director  has, "etc.,  was  applicable  to  all  direc- 
tors, it  was  a  libel  on  all,  imputing  to  all  the  one  offense 
•charged,  and,  therefore,  an  information  for  a  libel  on  all  was 
proper.  This  case  does  not  seem  to  relate  to  the  question 
under  consideration. 

All  breaches  of  the  peace  are  punishable.  The  publication 
of  a  libel  on  an  individual  is  punished  because  it  tends  to  pro- 
-duce  a  breach  of  the  peace.  The  act  of  publishing  a  libel  re- 
flecting on  many  persons  certainly  does  not  tend  less  to  produce 
a  breach  of  the  peace  than  if  it  reflected  on  only  one.  Nor  is 
the  punishable  act  of  publication  converted  into  as  many  acts 
lis  there  are  persons  maligned.  If  they  who  are  defamed  seek 
redress,  each  must  sue  alone  to  recover  for  the  injury  done 
him;  just  as  the  son  or  daughter  of  Daniel  Cook  must  have 
sued  alone;  just  as  J.  S.  or  J.  N.  must  have  sued;  but  the 
State  does  not  seek  redress  for  the  injury  done  to  the  person 
libeled;  it  punishes  the  libeler  for  his  one  act  of  publishing  a 
libel  calculated  to  produce  violence.  By  the  common  law  it 
was  not  considered  material  whether  the  matter  published  was 
true  or  false,  the  tendency  in  either  case  being  to  produce  a 
breach  of  the  peace;  but  the  right  of  the  accused  to  set  up  the 
truth  of  the  charge  is  secured  here  by  our  organic  law,  and  it 
is  now  only  a  false  statement  that  is  punisha))le. 

The  specification  that  the  defendant  assaulted  and  beat  A 
and  B  may  or  may  not  impute  two  of!enses.  If  there  was  but 
one  act  done  there  was  but  one  offense;  if  there  was  an  interval 
there  w^ere  two  acts  and  two  offenses.  As  the  indictment 
should  be  taken  more  strongly  against  the  Commonwealth,  it 
seems  the  indictment  should  exclude  the  interval;  and  so  it 
seems  that  the  cases  of  Clendon  and  Giddings  were  mere  in- 
stances of  the  application  of  this  rule,  the  court  in  the  one  case 
considering  that  the  interval  w^as  excluded  and  in  the  other 
that  it  was  not. 
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A  6i)eGification  that  the  defendant  published  one  article  con- 
eerning  several  persons,  with  regard  to  their  conduct  at  differ- 
ent times  and  pkices,  and  ahout  distinct  matters,  is  analogous 
to  a  charge  of  one  assault  and  battery  on  several  persons.  lu 
the  latter  case  the  offense  is  committed  by  a  single- .act  done  by 
the  defendant,  by  which  each  person  assailed  received  a  sep- 
arate and  distinct  injury  in  bod3\  In  the  former  the  single 
act  of  puljlication  inflicts  separate  moral  pain  and  injury  on 
each  of  those  who  are  traduced.  In  either  case  the  impelling 
mutive  may  have  been  that  those  traduced  or  beaten  had  given 
some  sort  of  provocation  by  conduct  not  related  in  time,  place, 
or  circumstance.  But  in  both  cases  the  defendant  is-«harged 
with  the  act  done  by  him;  in  one,  that  by  a  single  act.  he  as- 
saulted several  and  thus  committed  a  breach  of  the  peace;  in 
the  other,  that  by  a  single  publication  he  libeled  several,  and 
thus  did  an  act  tending  to  ])r()duce  a  breach  of  the  peace. 

Our  conclusion  is  that  the  indictment  is  not  Inid  for  du])licity. 

The  indictment  (djarges  that  the  defendant  "did  unlawfully 
and  malici(Uisly  compose,  write,  and  cause  ta  be  printed  and 
])ublished, "  etc. 

The  Criminal  Code  ])rovides  that  the  indictment  must  con- 
tain a  statement  of  the  acts  constituting  the  offense,  and  that 
it  must  be  direct  and  certain  as  regards  the  particular  circum- 
stances (jf  the  offense  charged. 

In  Commonwealth  v.  Williams,  18  Bush,  2()7,  the  indict- 
ment charged  that  the  def<?ndant  '* forged  and  counterfeited, 
and  caused  and  procured  to  be  counterfeited,  a  certain  writing,'* 
and  this  was  held  insufficient  as  being  *'no  more  than  a  legal 
conclusion,'' though  it  was  admitted  it  conformed  to  '*ai)- 
proved  common  law  precedents."  It  was  considered  bad  be- 
cause the  Code  required  that  the  acts  constituting  the  offense 
charged  should  be  stated.  The  indictment  further  charged,  in 
a  snparate  count,  that  the  defendant  "did  feloniously,  know- 
ingly, fraudulently  and  falsely  utter  and  publish  as  true"  the 
same  writing  charged  to  have  been  forged.  This  was  held  in- 
sufficient— n(.t  because  the  acts  constituting  the  forgery  were 
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iiot  stated — not  because  it  was  no  more  than  a  legal  conclusion 
— but  because  the  acts  showing  that  the  writing  was  uttered 
were  not  alleged.  **How  did  he  utter  it?  There  are  various 
4icts  that  may  constitute  an  uttering  of  a  forged  instrument, 
and  the  particular  acts  which  the  pleader  regards  as  consti- 
tuting the  uttering  charged  should  be  stated."  It  was  held 
necessary  to  allege  the  particular  acts  showing  how  it  was  done 
— the  manner  in  which  it  was  done.  It  was  decided  that  the 
<;ommt)n  law  indictment  for  uttering  a  forged  writing  was  not 
good  under  the  Code.  It  requires  the  Commonwealth  to  allege 
the  partieulty;  way  in  which  the  defendant  did  an  act  that  may 
be  donv^  in  many  ways.  The  old  charge  was  that  the  defendant 
littered  and  published,  and  the  very  act  he  did  was  given  in 
^videnc^  to  sustain  the  charge;  but  under  the  Code  the  indict- 
ment must  allege  the  act  he  did  as  the  act  whereby  he  uttered 
and  published,  just  as  it  must  allege  the  act  whereliy  he  kills 
and  murders. 

It  is  urged  that,  tested  by  the  same  provision  of  the  Code, 
this  indictment  is  bad. 

The  Code  provides  that  if  an  otfensH  may  have  been  commit- 
ted in  ditierent  modes  and  by  different  means  the  indictment 
may  allege  the  modes  and  means  in  the  alternative.  The  com- 
mon law  precedents  allege  the  commission  of  the  crime  in  all 
these  ways,  cou[)ling  the  ways,  as  they  are  specified  one  after 
another,  l)y  the  conjunction  and.  **It  is  the  same  in  law  to 
cause  a  tiling  to  be  done  as  to  do  it;  therefore,  a  count  which 
charges  that  the  defendant  unlawfully,  etc.,  destroyed,  and 
caused  to  l)e  destroyed,  a  quantity  of  potatoes  mentioned,  is 
not  deemed  to  contain  allegations  of  two  offenses.  And  it  is 
the  usual  practice,  says  Starkie.  to  allege  offenses  cumulatively, 
both  at  common  law  and  under  the  descrii)tion  contained  in 
penal  statutes,  as  that  tlie  defendant  published,  and  caused  to 
be  published,  a  certain  libel  that  be  forged,  and  caused  to  be 
forged,  etc."     (1  Bishop's  Crim.  Proc,  section  190.) 

The  allegation  that  the  defendant  ^'caused  to  be  printed  and 
published"  is  an  allegation  that  he  caused  some  other  person 
:to  print  and  publish.     The  form  was   employed   for  no   other 
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purpose  than  to  express  this  meaning,  it  was  cumulative,  iiv 
that,  in  addition  to  the  charge  that  the  defendant  did  the  act 
personally  and  directly,  it  charged  that  he  did  the  act  me- 
diately by  procuring  some  one  else  to  do  it.  While  this  lan- 
guage would  not  help  an  indictment  for  uttering  a  forged  note, 
the  objection  being  that  it  did  not  state  the  particular  act  done 
by  the  defendant  constituting  the  uttering,  it  has  a  substantive- 
value  in  an  indictment  for  libel  because  it  alleges  an  act  of 
publication,  viz.,  that  the  defendant  procured  a  third  person 
to  print  and  publish  the  matter  which  he  had  composed  and 
written.  The  act  of  procuring  that  third  persoj^  to  print  the- 
matter  was  itself  a  publication;  so  that  even  if  it  were  sup- 
posed  that  the  word  **publish"  expresses  a  legal  conclusion,  it 
would  be  a  conclusion  supported  by  the  allegation  mode,  viz., 
that  the  defendant  composed  and  wrote  the  libelous  matter, 
and  procured  another  to  print  it.  The  mere  exhibition  of  the 
writing  to  the  third  person  so  that  he  could  reproduce  the 
words  in  printed  form  is  a  publication,  even  though  the  print- 
ing was  not  afterwards  done;  and,  therefore,  it  can  not  l)e  . 
necessary  to  charge  the  particular  form  in  which  the  matter 
was  printed,  whether  in  a  book,  handbill,  or  newspaper,  since 
the  offense  was  completely  committed  before  the  printer  had 
taken  a  single  impression. 

The  rulings  at  the  trial  seem  to  us  to  have  conformed  to  this 
view  of  the  law. 

Wherefore,  the  judgment  is  affirmed,  with  damages. 

D.  G.  Falconer,  Wm.  Lindsay  and   Mulligan   &  Beaucharap> 
for  appellant. 

P.  W.  Hardin  for  appellee. 


DUNCAN,  TRUSTEE,  &c.  v.  CENTRAL  PASSENGER  R. 

W.  CO. 

(Filed  December  19,  1884.) 

Building  covenant— Breach  of— Injunction— A  owning  a  tract  of  suburban 
land,  which  he  divided  into  lots,  sold  on©  of  them  to  B  with  a  covenant  that 
no  other  building  than  a  dwelling  house  should  be  erected  on  it.  B  sold  to 
C  without  the  building  covenant  (though  C   knew  of  its  existence  in  th^» 
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origiDal  deed),  C  befran  the«reotion  of  a  stable.  But  A  had  iD  the  mean- 
time  mortgaged  or  sold  all  t^e  other  lots  without  any  covenant  as  to  build- 
ing. Held— Judge  Richards  dissenting,  he  was  not  entitled  to  an  injunction 
to  stop  the  completion  of  the  stable. 

Appeal  from  Louisville  Chancery  Court.  ^ 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

The  appellants  being  the  owners  of  a  tract  of  twenty  acres  of 
land  within  the  corporate  limits  of  the  city  of  Louisville,  and 
the  same  being  suitable  for  buildings  sites,  and  believing  that 
it  would  best  sell  and  could  be  best  sold  for  that  purpose,  laid 
off  the  same  by  running  a  wide  avenue  through  it,  extending 
from  Baxter  avenue  on  the  one  side  tf»  Barret  avenue,  and  by 
laying  out  suitable  alleys.  The  lots  were  laid  off  fronting  on 
this  central  avenue,  called  Highland  avenue,  and  were  fifty 
feet  front  extending  back  to  the  alley.  Appellants  claim  that 
they  believed,  and  that  it  was  in  fact  true,  that  said  property 
could  be  best  sold  for  residences  and  would  command  the  high- 
est price  if  confined  to  such  use,  and  that  it  would  enhance 
the  value  of  all  if  the  property  was  used  for  such  purpose  and 
fronted  on  Highland  avenue. 

That  on  the  M  day  of  October,  1878,  they  sold  and  conveyed 
to  one  Allman  lots  Nos.  60,  61  and  (*y2,  as  laid  down  on  said 
plain,  which  lots  fronted  on  the  south  side  of  Highland  avenue 
and  extended  back  215  feet  to  the  alley.  In  said  deed  *'it  was 
agreed  between  the  first  and  second  party  that  no  business, 
manufacturing  or  other  than  dwelling  house  shall  be  built  on 
said  lot,  and  no  alley  shall  be  run  through  said  property,  and 
no  building  of  any  kind  shall  be  put  thereon  fronting  any 
other  way  than  on  Highland  avenue  or  said  24  foot  alley." 

On  the  8th  of  December,  1873,  Allman  sold  the  lot  to  the 
appellee.  No  reservation  of  the  easements  or  rights  named  in 
the  deed  first  above  were  inserted  in  that  deed.  But  it  appears 
that  appellee  had  made  an  effort  to  buy  the  property,  and  that 
appellant,  fearing  some  such  use  by  it  as  is  hereinafter  referred 
to,  refused  to  sell  to  said  corporation,  and  it  further  appears 
that  it  had  actual  notice  of  the  covenants  in  the  deed  to  All- 
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man;  so  appellee  is  in  no  more  favorable  position  than  if  the 
covenant  was  in  its  deed,  or  than  it  would  be  in  if  it  had  bousjht 
in  the  first  place,  agreeing  not  to  apj^ropriate  or  use  the  lot  in 
violation  of  the  covenants  before  recited. 

It  is  claimed  that  the  appellee,  in  violation  of  the  provisions 
of  said  deed,  is  erecting,  or  about  to  erect,  on  said  lots  a  stable 
for  cars  and  horses  to  be  used  in  its  said  business,  and  that  the 
same  is  in  violation  of  the  contract,  and  will  greatly  lessen  the 
vendible  value  of  other  lots  owned  by  ap])pllants,  and  hence 
they  pray  fer  an  injunction  to  prevent  said  use. 

Appellee  claims  that  appellants  had,  long  before  the  c^om- 
mencement  of  this  suit,  waived  and  abandoned  and  given  up 
the  plan  of  having  said  land  laid  off  into  building  lots  to  l)e 
sold  for  residences.  It  claims  that  Highland  avenue  was  t)nly 
partially  opened,  that  much  of  the  land  has  been  continuously 
and  is  now  used  for  agricultural  ])urp()ses,  and  that  appellants 
have  sold  all  the  property  on  the  south  sid(^  of  Highland  ave- 
nue, nearly  all  the  property  on  the  north  side  of  the  same,  and 
that  the  part  not  sold  has  ))een  by  them  mortgaged,  and  that 
in  none  of  said  deeds  have  they  made  any  exceptions  or  im- 
posed any  restrictions  as  to  use,  so  that  there  can  be  no  damage 
to  the  appellants  as  affecting  the  value  of  any  adjacent  proj)- 
erty,  and  that  the  remedy,  if  any  they  have,  is  confined  to  a 
•suit  in  damages  for  a  breach  of  the  covenants  named  in  the 
deed.  This  view  the  court  ])elow  adopted  and  dismissf?d  the 
petition  without  prejudice. 

The  allegations  of  the  petition  show  ciniclusively  that  the 
restriction  inserted  in  the  deed  was  to  enable  the  plaintiff  to 
carry  out  the  plan  of  selling  his  property  for  residence  sites, 
or  at  least  that  was  the^  only  pur])ose  he  could  have  had  as 
affecting  the  value,  use  or  enjoyment  of  the  balance  of  said 
real  estate.  The  procif  is  quite  as  conclusive  that  the  appel- 
lants have  al)andoned  said  plan,  or  at  least  Iw  ])arting  with 
the  title  to  various  and  sundry  persons  without  imposing  any 
restrictions  whatever  have  not  only  rendered  the  execution  of 
the  plan  impractical)le,  but  Impossible. 
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Appellants  had,  before  the  sale  to  appellee's  vendor,  sold  off 
three  parcels  of  said  property,  and  after  the  purchase  by  appel- 
lee they  continued  to  sell  until  they  had  sold  all  the  lots  front- 
ing on  each  side  of  Highland  avenue  except  Nos.  12  to  82 
inclusive,  and  these  they  mortgaged.  In  none  of  these  sales 
were  there  any  covenants  or  conditions  as  to  use;  they  were 
absolute  and  unconditional;  It  is  true  that  the  mortgage  and 
the  sale  to  Caperton  were  made  after  the  institution  of  this 
suit,  Init  they  are  competent  evidence  bearing  upon  the  ques- 
tion of  a  purpose  to  abandon  the  plan. 

In  such  a  state  of  case  as  this  the  authorities  seem  to.  f)e  uni- 
form and  conclusive  to  the  effect  that  no  injunction  will  lie; 
but  the  party  must  depend  upon  his  remedy  at  law  for  any 
damage  he  may  sustain  by  the  breach  of  the  covenants  of  his 
deed. 

In  Duke  of  Bedford  v.  British  Museum,  2  Mylne  &  Keene, 
552,  the  facts  were  very  similar  to  the  facts  of  this  case.  The 
Diike  of  Bedford  owned  a  body  of  land  in  the  city  of  London 
which  he  laid  out  in  lots.  He  sold  one  of  the  lots  to  the  British 
,  Museum,  and  provided  in  the  deed  that  the  land  was  to  be  used 
only  for  fine  buildings,  and  certain  named  kinds  of  improve- 
menta  were  not  to  be  made.  Subsequently  he  so  changed  the 
character  of  buildings  as  to  render  the  plan  imjiracticable.  An 
injunction  was  refused.     The  court  oays: 

*'The  question  is  whether,  from  the  altered  state  <:f  the  prop- 
-erty,  altered  l)ythe  acts  of  the  party  himself,  he  has  not  thereby 
waived  and  abandoned  all  that  control  which  was  applicable 
to  the  property  in  its  former  state.  The  question  is,  having 
regard  to  the  mutual  dealings  ])etween  the  parties  with  a*esi)ect 
to  the  property  as  it  stood,  both  originally  and  afterwards,  is 
it  consonant  with  the  principles  of  equity  to  interfere  at  this 
time  of  day?  Who  is  it  that  has  created  this  alteration?  The 
party  who  seeJ^s  to  enforce  the  obligation  which  applied  to  the 
property  in  its-  former  state.  It  was  ])erfectly  competent  for 
the  Duke  of  Bedford  to  build,  with  buildings  for  trade  and 
commerce  in  any  way  that  he  saw  proper,  Imt  having  done  so, 
can  it  be  said  to  be  equitable  or-  consonant  with  justice,  after 
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having  surrniinded  him  (the  defendant)  with  buildings,  to  in- 
sist on  his  remaining  in  the  state  in  which,  by  the  letter  of  the 
deed,  the  party  defendant  is  bound  to  preserve?  The  question 
is  whether  a  court  of  equity  must  not  consider  how  far  it  is 
unreasonable  to  permit  a  party  who  has  so  dealt  with  the  prop- 
erty and  so  altered  its  condition  to  obtain  his  remedy  by  the 
interposition  of  this  court.  Considering  it  in  that  view,  I  en- 
tertain a  strong  opinion  that  this  is  not  a  case  in  which  the 
court  ought  to  interfere." 

High  on  Injunctions  lays  down  the  rule  thus: 

**  Where  the  acts  of  the  feoft'er,  or  those  deriving  title  under 
him  have,  so  changed  the  character  or  condition  of  the  adjoin- 
ing lands  with  reference  to  that  conveyed  as  to  render  the  re- 
striction in  the  conveyance  inapplicable  according  to  its  true 
intent  and  spirit,  a  court  of  equity  will  not  interfere  by  injunc- 
tion to  prevent  a  breach  of  the  covenant,  but  will  leave  the 
party  aggrieved  to  his  remedy  at  law."  (Section  1158;  also 
1159;  Hilliard  on  Injunctions,  sections  711  and  712.) 

We  have  been  referred  to  a  number  of  cases  by  learned  coun- 
sel for  appellant,  but  none  of  them  meet  the  question  as  pre- 
sented by  the  facts  of  this  case. 

In  Tulk  V.  Moxhay,  11  Beavan,  584,  the  facts  are  distin- 
guished from  the  case  of  the  Duke  of  Bedford  v.  The  Trustees 
of  the  British  Museum,  and,  as  we  understand  the  ruling  in 
that  case,  approved. 

In  Dickinson  v.  Grand  Junction  Canal  Co.,  15  Beavan,  263, 
no  question  of  waiver  or  abandonment  was  made;  on  the  con- 
trary it  is  said  that  the  owner  of  the  right,  who  was  asking  the 
injunction,  had  brought  repeated  actions  for  the  violation  of 
his  right,  and  had  on  each  and  all  occasions  recovered  dam- 
ages, and  in  order  to  put  an  end  to  litigation  he  resorted  to  his 
remedy  by  injunction. 

In  Hills  V.  Miller,  8  Paige's  Reports,  256,  the  question  of 
waiver  or  abandonment  did  not  arise;  on  the  contrary  it  ap- 
pears that  the  suit  was  brought  immediatey  after  the  violation 
of  the  covenant  of  the  deed,   and  the  court,  in  commenting  on 
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the  facts  of  the  case,  says  that,  in  the  opiDion  of  the  court,  the- 
proposed  infringement  was  desirable  and  would  enhance  the 
value  of  the  adjacent  property,  and  he  could  see  no  reason  why 
the  injunction  was  desired  unless  it  was  to  settle  the  rights  of 
the  party  as  to  other  infringements  which  might  be  attempted 
if  this  one  was  suffered.  Thus  it  would  seem,  admitting  that 
if  the  party  stood  by  and  suffered  one  violation,  even  though  it 
might  be  advantageous  in  itself,  yet  it  might  be  construed  into 
an  abandonment  of  the  plan. 

In  Dorr  v.  Harrahan,  101  Mass.,  534,  the  question  did  not 
arise;  on  the  contrary  the  court  says: 

'*In  this  cnse  there  has  been  nothing  on  the  part  of  the 
grantors  bearing  any  resemblance  to  acquiescence,  and  there  is 
no  suggestion  that  they  have  been  guilty  of  any  laches  that 
should  interfere  with  the  enforcement  of  their  rights,  and  the 
same   may  be  said  of  the  case  of  Lenzee  v.  Mixer,  ibid,  5:28. "' 

In  the  case  of  Clark  v.  Martin,  49  Penn.  State,  208,  the  facts 
were  that  a  party  owning  two  lots  situated  one  on  the  corner 
of  a  street  and  the  other  adjacent  thereto,  and  adjacent  to  a 
large  building  which  excluded  light  and  air  from  that  side, 
sold  the  corner  lot  and  stipulated  that  no  building  should  be 
erected  on  the  back  end  of  said  lot  over  ten  feet  high.  The 
reason  for  this  was  apparent.  On  the  first  attempt  to  violate 
the  agreement  he  sued.    The  court  says: 

*' It  was  objected  at  the  argument  that  this  remed3' a])plies 
only  as  a  means  of  compelling  an  observance  of  the  terms  in- 
volved in  a  general  plan  of  lots,  and  this  element  exists  in 
about  half  the  cases  cited  in  the  opinion,  yet  they  are  not  de- 
cided on  that  consideration.  It  is  not  because  a  plan  is  de- 
ranged that  the  court  interferes,  but  because  rights  are  invaded 
or  about  to  be,  and  this  may  exist  in  a  plan  of  two  lots  as  well 
as  one  of  two  hundred.  " 

Yet  it  is  a  plan  after  all  to  benefit  adjacent  property,  and  we 
apprehend  if  there  had  been  three  lots  and  the  party  had  him- 
self built  upon  the  second  lot  and  then  sold  it,  or  had  sold  it 
without  reservation  and  it  had  been  so  built  upon  as  to  obstruct. 
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light  and  air  from  the  third  lot,  he  would  not  have  maintained 
his  cause.  In  that  event  the  case  would  have  been  more  like 
the  one  at  bar. 

In  Trustees  v.  Lynch,  :iij  American  Reports,  617,  it  is  said 
by  the  court: 

'*It  is  not  alleged  in  the  answer  nor  was  it  jH'oved  on  the 
trial  that  there  had  been  any  change  in  the  character  of  the 
locality,  the  surroundings  of  the  premises  or  the  occupation  of 
contiguous  property  or  the  Imsiness  of  the  vicinage  which  ha? 
rendered  it  inex])edient  to  observe  the  covenant,  or  made  a  dis- 
regard of  it  indispensable  to  the  practicable  and  profital)le  use 
and  occupation  of  the  premises  so  that  it  might  be  inequitaljle 
to  c«)mpel  a  specific  ])erformance  of  the  agreement." 
•  The  facts  show  that  the  only  ])roperty  in  the  vicinity  used 
for  purposes  inconsistent  with  the  agreement  was  situated 
across  the  street  friun  tiie  property  in  controversy,  and  it  does 
not  a])pear  that  the  jiarties  to  the  contract  in  question,  or  any 
of  them,  ever  owned  or  iiad  any  power  to  control  the  property, 
the  use  of  which,  in  such  close  proximity,  for  the  inhibited 
purpose,  it  was  urged,  should  justify  the  violation  of  the  con- 
tract. But  aside  from  this  the  argument  or  reasons  assigned 
by  the  court  to  take  that  case  in  its  allegations  and  facts  out- 
side of  the  rule  contended  for  shows  that  the  court  recognized 
the  rule,  and  instead  of  sayin^?  that  the  rule  was  not  sound  and 
did  not  exist,  it  decided  that  that  case  was  not  within  the  rule. 

My  Brother  Richards  dissents  from  this  opinion,  and  since? 
its  lU'ejuiration  we  have  ])i)ou  furnished  with  the  grounds  of  his 
dissent.  In  view  thereof  it  is  but  just  to  say  that  the  failure 
of  the  court  to  cite  other  authors  and  other  cases  for  the  rule 
contended  for  was  not  because  such  could  not  be  found,  but 
Ijecause  these  were  deemed  sufficient,  and  especially  so,  since, 
as  we  understood,  all  the  cases  cited  for  appellee  recognize  the 
rule  and  were  not  exce|)tional  in  law,  but  in  fact.  Nor  do  we 
understand  the  dissentinj^  ojiinion  as  controverting  the  rule, 
but  its  applicability  to  the  facts  of  this  case.  A  re-examina- 
tion of  the  facts  of  this  case  has  (U)nfirmed  the  first  impression, 
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that  this  case  is,  in  its  facts,  within  the  rule.  To  show  that  it 
is  within  the  principles  of  the  leading  case  of  Duke  of  Bedford 
V.  British  Museum,  supra,  both  in  principle  and  fact,  we  refer 
to  Hilliard  on  Injunctions,  sections  711  and  712;  Roper  v. 
Williams,  1  Turner  &  Russell,  11,  ()  R.,  18,  opinion  of  the  court 
by  Lord  Eldon;  Peck  v.  Matthews,  8  Equit}'  Law  Repcvrts,  515; 
Sayres  v.  Collyer»  24  Chancery  Division  Law  Re])orts,  184. 

The  judgment  is  affirmed. 

Alex.  P.  Humphrey  for  appellants. 

Brown  &  Davie  for  appellee. 

Judge  Richards  delivered  the  following  diiaSHnting  opinion: 
The  opinion  of  the  court  herein  only  quotHs  from  two  au- 
thorities in  support  of  the  doctrine  announced,  viz,,  High  on 
Injunctions  and  Duke  of  Bedford  v.  Trustees  of  British  Mu- 
seum, 2  Mylne  ik  Keen,  552.  As  the  former  is  f)a.^(Hl  exclu- 
sively on  the  latter,  we  need  only  examine  i\m  one  case  to 
ascertain  the  extent  to  which  the  principle  should  he  carried. 
In  1075  the  Hon.  \Vm.  Russell  and  wife,  being  the  owners  of 
a  large  tract  of  land  adjoining  the  improved  portion  of  Lon- 
d<in,  conveyed  seven  acres  to  the  Right  Hon.  Ralph  Montagu. 
The  grantors  already  occupied  a  lordly  establishment  on  that 
part  of  the  land  retained,  and  the  grantee  convenanted  to  erect 
a  similar  one,  it  f)eing  the  understanding  thtit  there  should  be 
})ut  two  mansions,  such  as  tli'^  nobility  i)(!cii[»ied,  with  suitable 
appurtenances.  These  im])rovements  were  to  be  erected  so  as 
not  to  shut  out  from  either  mansion  th<*  view  (»f  the  open  fields 
or  park  to  the  northward.  Th(^  action  for  the  injunction  was 
instituted  nearly  a  century  and  a  half  after  the  conveyance. 
The  Russell  estate  had  passed  by  descent  and  grant  through 
several  owners.  When  the  litigation  commenced  the  Duke  of 
Bedford  was  the  owner  by  ])urchas(».  In  1800  the  old  Russell 
mansion  had  been  pulled  down  to  make  way  for  streets  and 
buildings  erected  on  its  site,  and  all  that  portion  of  the  land 
around  the  Montagu  mansion  had  been  conveyed  by  the  Duke 
of  Bedford  and   his  i)redecessors,  and  the   respective  grantees 
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had  erected  business  houses.  The  trustees  of  the  British  Mu- 
seum having  become  the  owners  of  the  Montagu  property  at- 
tempted to  extend  their  buildings  over  what  had  been  the 
garden,  and  where  the  original  grantee  had  covenanted  nothing 
should  be  erected  to  obstruct  the  view.  The  injunction  was 
prayed  to  prevent  their  erection.  Now  it  seems  to  ma  the  court 
very  properly  said  to  the  complainant:  **You  can  not  under 
such  circumstances  come  into  a  court  of  equity  for  a  remedy 
which  the  court  never  grants  except  in  cases  where  it  would  he 
strictly  equitable  to- grant  it."  There  the  very  mansion,  for 
whose  enjoyment  the  covenants  had  been  exacted,  was  torn 
away  and  the  view  of  the  open  fields  to  the  northward  had  been 
obstructed  by  the  erection  of  numerous  buildings  by  permission 
of  those  to  whom  the  covenants  had  passed. 

But  what  are  the  facts  in  the  case  at  bar?  Here  the  plain- 
tiffs refused  to  sell  to  the  defendant  for  fear  the  property  might 
be  used  for  car  stables.  Subsequently  Allman  applied  for  the 
purchase  of  the  same  property,  and,  suspecting  he  was  the 
agent  for  the  defendant,  the  plaintiff  exacted  the  covenant  in 
question,  by  the  terms  of  which  no  building  other  than  a  resi- 
dence was  to  be  erected.  As  suspected  by  his  grantors  Allman 
transferred  his  purchase  to  the  defendant,  and  the  corporation, 
after  the  lapse  of  a  few  years,  commenced  the  erection  of  its 
stables. 

Now  it  seems  to  me  the  plaintiffs  have  done  all  they  could 
have  done  to  protect  themselves  against  the  obnoxious  build- 
ing, unless  they  had  refused  to  sell  that  lot  to  anyone — a  sacri- 
fice I  apprehend  the  law  does  not  require.  But  my  brother 
judges  are  of  the  opinion  tluit  the  subsequent  sales  of  other 
lots  to  other  parties  without  exacting  similar  covenants  is  a 
waiver  within  the  principle  announced  in  Duke  of  Bedford  v. 
Trustees,  &c.,  yet  it  seems  to  me  the  condition  of  the  parties  is 
widely  different.  It  is  evident  that  the  real  object  of  the  cove- 
nant was  to  prevent  the  erection  of  a  car  stable,  but  even  if 
the  other  object  stated  in  the  petition  (to  secure  the  erection 
of  residences  alone)  be  considered  paramount,  it  does  not  ajv 
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pear  that  any  other  buildings  than  residences  have  been  erected 
on  the  other  lots.  If  the  grantors  were  willing  to  rely  upon 
others  not  erecting?  any  but  residences,  why  should  that  release 
tbe  defendant,  especially  since  none  of  the  other  grantees  have 
betrayed  that  confidence?  On  the  contrary,  anyone  of  those 
grantees  could  insist  upon  the  faithful  performance  of  tlie  cove- 
nants in  the  deed  under  which  appellee  holds. 

Covenants  similar  to  these  have  l)ecome  common  in  modern 
times,  and  are  necessary  for  the  protection  of  rights  in  prop- 
erty. The  owner  of  r^al  estate  has  the  privilege  of  selling,  or 
gelling  ifpon  conditions,  or  not  selling  at  all,  as  he  may  deem 
best;  and  where  a  grantee  has  obtained  his  conveyance  upon 
conditions  that  are  reasonable,  he  should  be  enjoined  from 
violating  his  covenants  except  where  it  would  be  inequitable 
to  do  so.  It  seems  to  me  that  the  injunction  should  have 
been  granted  in  this  case. 

Alex.  P.  Humphrey  for  appellants. 

Brown  &  Davie  for  appellee. 


WHAT  LITERARY  MEN  THINK  OF  LAWYERS. 


MACAULEY- 
Their  legal  arguments  are  intellectual  prodigies,  abounding 
with  the  happiest  analogies  and  the  most  refined  distinctions. 
The  princiiples  of  their  arbitrary  science  being  once  admitted, 
the   statute  book  ^nd  the  reports  being  once  assumed  as  the 
foundations  of  reasoning,   these  men  must  be  allowed  to   be 
perfect  masters  of  logic.     But  if  a  question  arises  as  to  the 
postulates  on   which  their  whole   system    rests — if   they   are 
called  upon  to  vindicate  the  fundamental  maxims  of  that  sys- 
tem which  they  have  passed  their  lives  in  studying— these  very 
men  often  talk  the  language  of  savages  or  of  children.     Those 
who  have  listened  toa  man  of  this  class  in  his  own  court,  and 
who  have  witnessed  the  skill  with  which  he  analyzes  and  digests 
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ft  vast  mass  of  evidence,  or  reconciles  a  crowd  of  precedents 
which,  at  first  sight  seem  contradictory,  scarcely  know  him 
again  when  a  few  hours  later  they  hear  him  speaking  on  the 
other  side  of  Westminster  Hall  in  his  capacity  of  legislator. 
They  can  scarcely  believe  that  the  paltry  quirks  which  are 
faintly  heard  through  a  storm  of  coughing,  and  which  do  not 
impose  on  the  plainest  country  gentleman,  can  ])roceed  from 
the  same  sharp  and  rigorous  intellect  which  had  excited  their 
admiraticHi  under  the  same  roof  and  on  the  same  day. 


NEW  BOOKS. 

Legal  and  Equitable  Rights  of  married  wiimen  in  resj)ect  to 
their  property  and  persons  and  their  children.  JW  Wm.  H. 
Cord,    Esq.       i>  Vols.  2d  Edition.     Kay  ct  Bro.,  Phila.,  1S85. 

This  work  is  very  much  like  the  ordinary  law  boc^k.  All  the 
cases  bearing  on  the  question  are  gotten  together  and  put  into 
a  sort  of  patchwork  without  much  system.  The  lawyer  in  this 
State  will,  however,  find  it  of  peculiar  value,  as  the  Kentuck}^ 
law.  statutes  and  decisions,  seem  all  to  have  been  collected  and 
is  given  a  particular  prominence. 

The  mere  opinions  of  text-writers  are  of  little  value,  l)ut  in 
tlie  making  of  law  books  there  is  still  nned  afid  call  for  consid- 
erable original  work  and  ability  to  b*^  displayed  in  analyzing 
and  logically  dividing  the  subject-matter  of  the  decisions. 
Fisher's  Digest  should  be  a  model  for  all  aml)itious  law  writers. 
Future  law  b(»oks  must  be  digests  and  not  treatises. 

Paragraphs  like  this  (page  17)  have  no  proper  place  in  a  law 
book:  '*No  man's  happiness  is  full  (»rbed  until  he  looks  upon 
the  woman  who  is  the  c^lect  of  his  heart  and  calis  her  his  wife. 
There  she  stands  before  him,  with  the  vows  of  her  love  fresh 
U])on  her,  his  ideal  woman  and  all  his  own,  he  has  chosen  her 
out  of  all  the  world.  She  is  his  elect,  and  now  she  stands  in 
thn  qupenly  radiance*  of  her  beauty,  the  tremulous  trill  of  her 
lov»>-charged  voice  in   his  ear,   pure  as  the  pearly  dew,  culti- 
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vated,  elegant  and  beaming  with  intelligence  and  faith — his 
wife.  If  he  seeks  wealth  it  is  that  he  may  make  his  home  such 
as  satisfies  his  love  for  her,  his  mansion  is  projected  for  such 
architectural  effects  as  may  meet  her  taste,  the  grounds  are 
laid  off  upon  a  plan  that  will  gratify  her,  statuary,  painting 
and  elegant  furniture  are  but  the  frame  of  which  she  is  the 
living  and  half  divine  picture, "  etc.  The  etc.  is  his  own.  He 
had  better  have  put  it  after  the  first  sentence  and  left  out  what 
follows. 

Transfer  of  Stock  in  Private  Corporations.  By  Abbott  Lawrence 
Lowell  and  Francis  C.  Lowell. 

Setou  on  Decrees.  Forms  of  Decrees,  Judgments  and  Orders 
with  Notes.     By  Sir  Henry  Setou. 

Thatcher's  Practice.  A  Digest  of  Statutes,  Admiralty  Rules 
anc?  Decisions  upon  the  Jurisdiction,  Pleadings  and  Practice 
of  the  District  Courts  of  the  United  States.  Little,  Brown 
&  Co.,  Boston. 


There  was  recently  a  trial  for  murder  in  which  the  evidence 
was  so  palpably  insufficient  that  the  judge  stopped  the  case  and 
directed  the  jury  to  return  a  verdict  of  *'not  guilty."  A  well- 
known  lawyer,  however,  who  wished  to  do  something  for  the  fee 
he  had  received  for  the  defense,  claimed  the  privilege  of  address- 
ing the  court.  '*We'll  hear  you  with  pleasure,  Mr.B.,"said  the 
iudge;  '*but  to  prevent  accident,  first  acquit  the  prisoner." 

*'I  am  going  to  get  married,"  said  a  lawyer,  who  has  a  big 
case  for  the  Widow  K.,  '*when  I  can  find  a  woman  with  attrac- 
tions or  money  enough  to  tempt  me."  '*Why  don't  you  win 
Widow  K.'s  case  and  then  marry  her?"  **VVhat  for?"  **Why, 
for  her  money."  **Her  money!  Why,  she'll  have  no  money 
when  I  get  through.  It  would  be  she  who  would  be  marrying 
me  for  the  money  that  comes  out  of  the  case. " 
Januaiy,  1885 — 5 
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A  gentleman  writing  from  Texas  says:  **It  is  singular  that 
lawyers  in  this  State  do  not  attempt  to  bully  witnesses  as  they 
do  in  other  localities.  I'm  told  that  the  reason  of  it  is  that  a 
Texas  witness  would  just  as  soon  begin  shooting  from  a  wit- 
ness box  as  anywhere  else." 

A  lawyer,  who  combines  with  the  pleasures  of  *' briefing"  it 
those  of  journalism,  recently  went  up  in  a  balloon  with  a  cele- 
brated aeronaut.  After  the  balloon  had  got  into  the  clouds  the 
lawyer  fell  out.  Horror-stricken  the  balloonist  descended  to 
earth,  but  only  to  find  the  lawyer  sitting  placidly  on  the 
ground  writing  an  article,  **How  it  feels  to  fall  from  the 
clouds.''     He  had  fallen  on  his  cheek. 
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COURT  OF  APPEALS  AND  SUPERIOR  COURT 

f(ot  to  be  reported  in  full—Alphabetically  arranged 
according  to  their  subject-matters- 


Adverse  Possession  — 
Joint  owners— The  possession  of  one  or  two  joint  owners  is  the  posses- 
sion of  both,  and  the  continued  possession  of  one  can  not  be  relied  upon 
to  defeat  the  rights  of  the  other.  Gross,  &c.  v.  Houchin.  December  9, 
1884.  Edmonson  Clr.  Ct.  Opin.  by  Holt,  J.,  Ct.  of  Ap.,  aff.  L.  M. 
Hazlip  for  appellant. 

Alimony— 

1.  Judgment  for  costs— In  actions  for  alimony  and  divorce  the  wife  can 
never  have  a  judgment  against  her  husband  for  her  costs;  for  if  she  is 
in  fault,  and  has  ample  estate  to  pay  her  costs  she  must  pay  them  herself, 
and  is  not  entitled  to  a  judgment  against  her  husband  therefor;  and  if 
those  conditions  do  not  exist  there  is  no  liability  on  her  part  to  the 
oflBcers,  and  hence  no  necessity  for  the  protection  of  a  judgment. 

2.  Attorney's  fee— In  determining  the  amount  to  be  allowed  as  a  fee  to 
the  wife's  attorney  the  court  should  look  both  to  the  pecuniary  liability 
of  the  husband  and  the  character  of  the  services  rendered,  and  the  chan- 
cellor, if  he  deems  it  proper,  can  examine  the  husband  to  obtain  a  dis- 
closure of  his  property,  since  the  matter  is  one  in  which  the  wife  has  no 
interest.  In  determining  the  value  of  the  attorney's  services  the  fact 
that  many  of  the  depositions  taken  by  him  were  about  trivial  and  imma- 
terial matters  should  be  considered.  The  husband  should  not  be  un- 
necessarily oppressed. 

8.  The  attorney  may  compel  payment  of  his  fee  by  summary  proceedings 
or  by  execution  in  his  favor.  Gordon  v.  Gordon.  December  1,  1884. 
Lou.  Ch.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  Marc  Mundy  for 
appellant;  J.  R.  M.  Polk  for  appellees. 

Arrest,  Order  of — 

Affidavit  to  petition— A  proceeding  for  an  order  of  arrest  is  purely  stat- 
utory and  the  provisions  of  the  act  by  which  it  is  authorized  must  be 
strictly  followed. 

When  the  plaintiffs  in  setting  forth  the  grounds  for  the  order  of  arrest 
in  their  petition  stated  that  they  believed  certain   things,  and  one  of  ' 
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them  in  his  affidavit  to  the  petition  stated  that  he  believed  the  state- 
ments of  the  petition  to  be  true,  the  two  together  amounted  only  to  au 
averment  that  the  affiant  believed  that  the  plaintiffs  believed  thefrrounds 
of  arrest  to  exist,  which  is  insufficient  Fonda  &  Sons  v.  Field.  De- 
cember 3,  1884.  Lou.  Ch.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff. 
Muir  &;  Heyman  for  appellants;  C.  H.  Gibson  tor  appellee. 

Assignor  and  Assignee- 
Consideration  for  assignment—Pleading— In  this  action  to  recover  on  a 
note  held  by  another  under  a  written  assignment  which  purported  a 
valuable  consideration,  it  was  not  necessary  for  the  assignee  to  set  out^ 
what  the  consideration  was,  but,  having  volunteered  to  do  so,  the  con- 
sideration thus  pleaded  must  prove  sufficient  to  support  the  assignment. 
The  defendant  having  pleaded  that  the  not«  was  assigned  to  her  in 
consideration  of  her  promise  to  transfer  the  interest  in  certain  personal 
property  and  a  tract  of  land,  and  that  she  had  tendered  a  deed  to  the 
land,  she  is  bound  to  state  the  facts  that  make  her  deed  valid.  The  prop- 
erty being  situated  in  another  State,  she  must  allege  that  the  deed  is 
made  pursuant  to  the  laws  of  that  State,  and  the  deed  must  so  describe 
the  pi*operty  that  it  can  be  identified.  She  must  also  allege  that  she  still, 
owns  the  personal  property  she  agreed  to  transfer.  An  allegation  that 
she  owned  the  property  at  the  time  she  agreed  to  sell  is  not  sufficient. 
Malone.  &o.  v.  Bank  of  Adairville.  December  17,  1884.  Todd  Cir.  Ct. 
Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  H.  G.  Petrie  for  appellants; 
Browder  &  Edwards  and  J.  W.  Rodman  for  appellee. 

Commissioners  in  Chancery— 

1.  Agreement  for  Compensation— "While  the  parties  to  a  suit  may,  after  the- 
work  is  completed,  agree  with  the  commissioner  as  to  his  compensation, 
and  such  agreement  will,  if  just  and  reasonable,  be  upheld  and  enforced, 
yet  a  contract  made  with  the  commissioner  befoie  the  work  is  completed 
will  not  be  enforced.  If  the  parties  fail  to  agree  after  the  work  is  done 
the  court  should  make  the  allowance  as  if  no  agreement  had  been  made. 

2.  Allowance— Allowances  to  the  commissioner  of  the  Louisville  Chancery 
Ciiurt.  in  so  far  as  they  are  not  fixed  by  law.  are  within  the  sound  dis- 
cretion of  the  chancellor,  and  can  not  be  disturbed  unless  flagrantly 
unjust. 

3.  The  provisions  of  section  9  of  chapter  75  of  the  General  Statutes  apply 
to  the  commissioner  of  the  Louisville  Chancery  Court.  Miller,  Com- 
missioner V.  Mix,  Trustee,  &c.  December  17, 1884.  Lou.  Ch.  Ct.  Opin. 
by  Ward,  P.  J.,  Sup.  Ct.,  aff.  on  original  and  cross  appeal.  Temple 
Bodley  for  appellant;  R.  W.  Woolley  for  appellees. 

Consideration— See  Assignor  and  Assignee. 

Continuance— 
1.  Judgment  of  lower  court  not  disturbed— As  any  public  excitement  or 
prejudice  against  the  accused  existing  at  the  time  of  the  trial  seems  to 
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have  bees  created  by  bis  own  wrongful  act,  and  the  court  below  was 
the  proper  tribunal  to  judge  whether,  under  all  the  oircum stances,  the 
trial  ought  to  be  bad,  this  court  can  not  review  its  action  in  this  resi>ect. 
Sexton  V.  Commonwealth.  December  18,  1884.  Knox  Clr.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap.,  aff.  John  H.  Wilson,  John  Dishnian  and  J.  N. 
Brafford  for  appellant ;  P.  W.  Hardin  for  appellee. 

2.  Affidavit,  sufficienoy  of— Upon  the  trial  of  appellant  for  murder  it  ap- 
peared that  the  killing  was  done  near  the  State  line  between  Kentucky 
and  Tennessee.  An  affidavit  for  a  continuance  on  account  of  the  ab- 
sence of  a  witness  alleged  that  the  absent  witness  knew  the  location  of 
the  line,  and  would  testify  that  ''the  killing  was  done  in  Tennessee." 

Held— That  the  affidavit  was  defective  in  that  it  did  not  state  the  facts 
to  which  the  witness  was  expected  to  testify,  but  stated  merely  his  opin- 
ion as  to  what  would  constitute  killing  within  the  jurisdiction  of  the 
court,  as  from  anything  that  appears  in  the  affidavit  the  accused  may 
have  been  within  the  territorial  limits  of  Tennessee  and  the  deceased  in 
Kentucky  at  the  time  of  the  shooting,  which  would  give  jurisdiotion  to 
the  courts  of  Kentucky.  Duncan  v.  Commonwealth.  December  18, 
1884.  Whitley  Cir.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  aff.  C.  W. 
Lester  for  appellant ;  P.  W.  Hardin  for  appellee. 

'Contracts— 

1.  A  contract  between  a  railroad  company  and  a  contractor,  by  which  the 
chief  engineer  of  the  railroad  is  to  act  as  arbiter  between  the  two.  is 
valid. 

3.  The  company  agreed  to  pay  the  contractor  a  certain  sum  for  the  whole 
work,  a  proportion  of  which  sum  was  to  be  paid  from  time  to  time  upon 
the  estimate  of  the  engineer  as  to  the  value  of  the  work  as  it  progressed. 
Held— That  the  estimates  of  the  engineer  were  not  conclusive  on  the 
contractor  in  making  hie  final  settlement  with  the  company,  but  were 
a  mere  stat-ement  of  its  relative  value  that  the  company  and  the  con- 
tractor might  approximate  the  amount,  the  latter  was  received  as  the 
work  progressed. 

5.  Demand— A  demand  by  the  contractor  of  the  company  being  necessary, 
the  fact  that  he  demanded  more  than  he  was  entitled  to  recover  does  not 
Invalidate  the  demand. 

4.  Mistake— While  there  is  a  provision  in  the  contract  in  this  case  that  the 
information  derived  from  the  specifications  and  scbedulps  shall  be  no 
protection  to  the  contractor,  and  that  he  must 'assume  all  risks,  he  had 
the  right  to  look  to  the  report  of  the  engineers  as  approximating  the 
quantity  and  character  of  work,  and  having  agreed  to  execute  the  first- 
class  masonry,  which  was  estimated  at  100  cubic  yards,  for  much  less 
than  It  was  worth,  in  order  to  lower  his  bid  on  the  whole  work,  it  hav- 
ing turned  out  that  there  was  2,783  cubic  yards  instead  of  100,  the  mis- 
take is  so  gross  that  equity  will  relieve,  as  the  contractor  may  have  been 
willing  and  able  to  execute  a  small  quantity  of  that  kind  of  work  at  a 
low  rate,  and  yet  unwilling  to  execute  so  large  a  quantity  at  the  same 
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rate.  Cincinnati  Southern  Railway  v.  Cumniings.  December  6,  1884. 
Kenton  Ch.  Ct.  Opln.  by  Pryor,  J.,  Ct.  Ap.,  aflf.  on  original  and  eross. 
appeal.  W.  Lindsay,  C.  B.  Simrall  and  McKee  &  Finnell  for  appellant; 
John  W.  Stevenson  and  O'Hara  &  Bryan  for  appellee. 

Criminal  Law- 
Cutting  in  sudden  heat  and  passion— Under  an  indictment  for  malicious 
cutting  and  stabbing,  to  authorize  the  jury  to  find  the  defendant  guilty 
of  a  misdemeanor,  it  is  only  required  by  section  1.  article  17,  chapter  29, 
General  Statutes,  that  the  cutting  or  stabbing  should  have  been  done  in 
a  sudden  affray,  or  in  sudden  heat  and  passion,  and  wi4>bout  previous 
malice,  and  it  was,  therefore,  error  in  this  case  to  require  the  jury  to 
find  that  it  was  done  ''in  sudden  heat  and  passion,  caused  by  consider- 
able provocation,  such  as  a  blow  or  actual  trespass.*'  Omission  of  the 
words  "in  a  sudden  aflfray,"  used  in  the  statute,  and  the  addition  of 
other  words,  not  used  in  the  statute,  were  both  erroneous  and  prejudicial 
Baker  v.  Commonwealth.  December  13,  1884.  Garrard  Cir.  Ct.  Opin. 
by  Lewis,  J.,  Ct.  Ap.,  aflf.  (Jeo.  Denny,  Jr.,  for  appellant;  P.  W.  Har- 
din for  appellee. 

Deeds— 

1.  Parol  evidence  to  explaiu— Parol  evidence  is  competent  to  show  the  cir- 
cumstances under  which  a  deed  was  made,  and  thus  aid  in  its  construc- 
tion. 

2.  How  construed— A  deed  Is  to  be  construed  most  favorably  to  the  grantee. 
Gross,  &c.  V.  Houchin.  December  9,  1884.  Edmonson  Cir.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap..  aflf.    L.  M.  Hazllp  for  appellants. 

3.  Fraud- Absolute  deed  intended  as  mortgage— The  court  refuses  to  can- 
cel the  notes  sued  on  upon  the  allegation  that  the  signature  of  the  obligor 
was  procured  by  the  false  and  fraudulent  representations  made  to  her  by 
the  obligee,  without  any  specifications  as  to  how  they  were  made  or  of 
what  they  consisted,  and  without  any  proof  whatever  to  sustain  the  alle- 
gation. Nor  is  the  court  authorized  to  hold  that  the  deed  to  the  land, 
for  the  purchase  price  of  which  the  notes  sued  on  recite  that  they  were 
executed,  was  intended  simply  as  a  mortgage,  no  motive  appearing  for 
the  execution  of  an  absolute  deed,  if  the  intention  was  simply  to  secure 
the  payment  of  money  the  grantor  had  boiTOwed.  Davis  &  C-o.  v.  Starks,. 
Ex 'or.  Septem'jer  11,  1884.  Ct.  of  Ap.,  aflf.  Young  &  Trabue  for  ap- 
pellants. 

Defenses- 
Equitable— Transfer  to  ordinary  docket— In  an  action  by  a  landlord 
upon  a  note  executed  by  the  tenant  for  rent  the  sui^ety  in  the  note- 
pleaded  that  the  landlord,  by  consenting  that  certain  property  upon 
which  he  held  a  lien  for  his  rent  might  be  transferred  to  another,  had 
thereby  released  the  surety. 

Held— That  the  defense  thus  set  up  was  not  one  exclusively  cognizable 
at  law.  and   that  the  court,    therefore,    properly  overruled   motions   to- 
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transfer  to  the  ordinary  docket  and  for  a  jury  tHal.  Froman  v.  Mor- 
rison. December  8,  1884.  Hardin  Cir.  Ct.  Opin  by  Richards,  J.,  Sup. 
Ct..  aff.    Ward,  P.  J.,  dissenting. 

Devise — 

Constnictlon— A  testator  deylsed  to  his  daughter  H.,  |10«000,  "she  to 
account  out  of  said  sum  for  any  advancements  made  by  me.  to  her  after 
she  becomes  twenty-one  years  of  af^e."  In  another  clause  he  devised  the 
residue  of  his  estate  to  bis  five  children,  including  H,  to  be  equally 
divided  among  them.  By  yet  another  clause  he  provided  that  in  case 
his  daughter  H.,  **should  die  without  children"  the  estate  devised  to 
her  should  be  equally  divided  among  all  his  then  living  children,  and 
finally  appointed  M.  "as  trustee  and  guardian"  for  bis  daughter  H.,  and 
authorized  him  to  receive  any  money  or  estate  that  might  be  coming  to 
H.  under  the  will,  use  the  same  in  her  support  and  maintenance,  and 
reinvest  the  surplus.  H.  is  over  twenty  one  years  of  age,  married  and 
has  one  child. 

Held— That  she  is  the  absolute  owner  of  the  interest  devised  to  her, 
discharged  of  any  trust.  The  first  two  clauses  mentioned  vested  in  H. 
an  absolute  estate,  and  the  expression  "should  die  without  children" 
used  in  a  subsequent  clause  refers  to  the  time  of  the  distribution  of  the 
estate,  which  is  to  be  the  arrival  of  the  devLsee  at  the  age  of  twenty-one. 
The  word  "trustee"  is  used  as  synonymous  with  guardian,  and  does  not 
change  the  character  of  the  estate  devised.  Cunningham  v.  Wathen,  &c. 
December  11.  1884.  Hardin  Cir.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap., 
aff.  S.  H.  Bush  and  W.  Lindsay  for  appellant;  Lewis  &  Fairleigh  for 
appellees. 

Dower— 

Relinquishment— Where  the  wife  of  the  grantor  relinquishes  her  dower 
in  the  body  of  the  deed  and  signs  and  acknowledges  the  instrument,  her 
right  to  dower  passes.  Stone,  &c.  v.  Stubblefleld's  Adm'r.  December 
2.  1884.  Calloway  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap..  aff.  Sims  & 
Cook  for  appellants. 

Drunkenness— 

Xo  excuse  for  murder— The  fact  that  appellant  was  "mnd  drunk"  when 
he  did  the  killing  for  which  he  has  been  convicted  of  murder  makes  him 
none  the  less  eruilty ;  knowing  the  effect  of  whisky,  he  should  have  ab- 
stained from  its  use.  Finley  v.  Commonwealth.  December  4,  1884. 
Floyd  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  F.  A.  Hopkins  for 
appellant;  P.  W.  Hardin  for  appellee, 

Equit>-— 

Accounts— The  fact  that  accounts  sued  upon  are  confused  or  complicated 
will  not  authorize  a  court  of  equity  to  take  jurisdiction  and  try  the  case 
as  a  proceeding  in  equity.  Cincinnati  Southern  Railway  v.  Cummings. 
December  fi,  1884.     Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff. 
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Evidence— See  Deeds,  1— 
Res  fiestas— The  siiatemeDts  of  an    agent,   purely  historical,  are  not  ad- 
missible as  evidence  against  the  principal. 

In  this  action  by  appellee  to  recover  damages  for  injuries  done  to  his 
house,  in  his  absence  from  home,  by  an  explosion  of  gas  alleged  to  have 
been  let  into  bis  cellar  by  the  negligence  of  appellant,  it  is  alleged  that 
statements  made  to  appellee  by  his  wife  upon  his  return  ten  or  twelve 
days  after  the  accident  were  not  a  part  of  the  res  geste,  and  the  court 
properly  refused  to  allow  appellant  to  prove  them.  Louisville  Qas  Go. 
V.  Gutenkuntz.  December  8,  1884.  Jefferson  Ct.  Com.  Pleas.  Opin. 
by  Bowden.  J.,  Sup.  Gt.,  alT.  Qoodloe  &  Roberts  for  appellant;  Brown 
&  Davie  and  Kinney  &  Baker  for  appellee. 

Forcible  Entry  and  Detainer-" 

1.  Where  one  trespasser  succeeds  another  in  the  possession  of  land  the  per- 
son who  was  actually  in  possession  of  the  land  when  the  first  trespasser 
took  possession  may  maintain  his  writ  of  forcible  entry  against  the  sec- 
ond trespasser  equally  as  against  the  first  if  he  sues  it  out  within  the 
time  allowed  by  law  for  its  issual.  Alexander  v.  Fowler.  December  2, 
1884.  Carter  Cir.  Gt.  Opin.  by  Holt,  J.,  Ct.  Ap.,  a«f.  J.  K.  Botts  for 
appellant;  A.  Duvall  for  appellee. 

2.  Forcible  detainer— The  party  proceeded  against  under  a  warrant  of 
forcible  detainer  must  be  guilty  of  the  forcible  detainer  when  the  war- 
rant is  sued  out,  as  well  as  when  the  trial  takes  place. 

8.  Notice  to  quit—Under  a  tenancy  from  month  to  month,  the  terra  begin- 
ning on  the  first  day  of  the  month,  the  tenant  is  not  guilty  of  a  forcible 
detainer  until  the  first  of  the  next  month  after  one  month  from  the  ser- 
vice of  notice  to  remove. 

Under  such  a  tenancy,  where  notice  was  served  August  2d,  to  give  pos- 
session in  one  month  from  the  service  of  the  notice,  it  Is  held  that  the 
tenant  was  not  guilty  of  a  forcible  detainer  until  October  Ist.  David  v. 
Hall.  December  8,  1884.  Kenton  Cir.  Ct.  Opin.  by  Ward,  P.  J,,  Sup. 
Ct.,  rev.     T.  F.  Hallara  for  appellant ;  M.  R.  Lockhart  for  appellee. 

Frauds— See  Liens. 

Frauds,  Statute  of— 

1.  Description  of  land— In  order  to  take  a  contract  for  the  sale  of  6n  in- 
terest in  real  estate  out  of  the  statute  of  frauds  the  writing  must  so  far 
embrace  the  contract  that  it  may  be  si)ecifically  enforced  without  the  aid 
of  parol  testimony,  and  must,  therefore,  describe  the  land.' 

A  contract  whereby  the  owner  of  land  granted  to  another  the  privilege 
of  mining  upon  his  lands  for  *'all  time  to  come,'*  without  describing 
the  lands  except  as  "my  lands,"  can  not  be  enforced.  Judge,  &c.  v. 
Cash.  December  17,  1884.  Lyon  Cir.  Ct.  Opin.  by  Richrads,  J.,  Sup. 
Ct.,  rev.  C.  13.  Seymour  for  appellant;  Wni.  Lindsay  and  J.  J.  James 
for  appellee. 
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2.  A  mere  oral  declaration  as  to  the  existenoe  of  a  trust  vith  reference  to 
land  is  within  the  statute  of  frauds  and  can  not  be  enforced.  Barfield 
V.  McMnrtry.  September  15,  1884.  Opln.  by  Pryor,  J.,  Ct.  Ap.,  aff. 
Breckinridge  &  Shelby  for  appellant;  Hunt  &  Darnell  and  Wm.  Lindsay 
for  appellee. 

<irami8hroent— 

1.  Defective  service— Lis  lindens— Where  a  garnishee  answers,  admitting 
the  indebtedness  and  identifying  it,  a  lis  pendens  is  created  that  affects 
liens  subsequently  acquired,  although  the  service  of  the  order  of  attach- 
ment upon  the  garnishee  was  defective  by  reason  of  the  fact  that  no  no- 
tice was  given  specifying  the  debt  sought  to  be  attached.  Paducah 
Lumber  Go.  v.  Langstaff,  &o.  December  18,  1884.  McCracken  Cir.  Ct. 
Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Gilbert  &  Beed  and  W.  Lindsay  for 
appellant ;  Henry  Burnett  for  appellees. 

8.  Service  of  process— An  attachment  must  be  eiecuted  as  to  a  garnishee 
owing  the  debtor  by  delivering  to  him  a  copy  of  the  order  of  attachment, 
with  a  notice  Indorsed  specifying  the  debt  sought  to  be  attached,  and  as 
between  an  attaching  creditor  who  has  had  the  attachment  executed 
upon  a  garnishee  without  such  a  notice  indorsed,  and  an  assignee  for 
the  benefit  of  creditors  generally,  the  latter  is  entitled  to  priority. 

8.  Defective  process— Waiver— A  garnishee,  by  answering,  can  not  waive  a 
defective  service  of  the  att-achment  so  as  to  affect  creditors  whose  rights 
have  already  attached.  Robinson  &  Co.  v.  Basham's  Ass*ee.  December 
8,1884.  Lou.  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  John  S. 
Cline  for  appellant;  A.  C.  Rucker  for  appellee. 

•4.  Defective  process— Waiver— The  Code  does  not  require  that  the  name  of 
the  garnishee  shall  be  inserted  in  the  body  of  the  order  of  attachment, 
and.  therefore,  if  it  appears  that  the  agent  of  the  corporation  sought  to 
be  garnished,  upon  whom  the  order  could  be  properly  served  for  the  cor- 
poration was  actually  served,  and  that  he  understood  it  as  a  service  for 
the  corporation  and  appeared  in  the  action,  failed  to  object  and  answered 
for  the  corporation,  any  and  all  apparent  defects  of  service  are  thereby 
waived,  and  bis  answer  will  be  treated  as  the  act  of  the  corporation,  if 
indeed  it  is  such.  Fire  Association  of  Philadelphia  v.  Dickey,  &c. 
December  17,  1884.  Barren  Cir.  Ct.  Opin.  bv  Ward,  P.  J.,  Sup.  Ct., 
rev.  Temple  Bodley  and  C.  S.  Grvbbs  for  appellant;  W.  L.  Porter  and 
W.  P.  D.  Bush  for  appellees. 

Guardian  and  Ward— 

1.  Domicil  of  child— The  domicil  of  the  father  is  the  domlcil  of  his  child, 
and  domicil  includes  legal  residence,  though  the  actual  residence  be  else- 
where. 

9.  Jurisdiction  to  appoint  guardian— The  word  "resides,"  as  used  in  the 
statute  which  provides  that  '*the  court  of  the  cduntyin  which  the  minor 
.resides  at  the  time  of  the  appointment  shall  have  the  jurisdiction  to  ap- 
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point  the  guardian,  must  be  construed  as  meaning  the  legal,  as  contra- 
distinguished from  actual,  residence.  Shirley  v.  Burch.  December  10, 
1884.  Washington  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct..  aff.  J.  W. 
Lewis  for  appellant;  W.  E.  Russell  for  appellee. 

3.  Expenditure  of  principol  of  ward's  estate— The  guardian  may  go  upon 
the  principal  of  the  ward's  personal  estate  where  it  is  necessary  to  do  80- 
in  order  to  maintain  and  educate  the  ward  in  a  manner  suited  to  the 
ward's  present  condition  and  prospects  in  life.  This  rule,  which  allowa 
expenditures  by  the  guardian  commensurate  with  the  ward's  social  posi- 
tion, is  not  confined  merely  to  the  expenditure  of  the  ward's  income. 
James  t.  Buchanan.  December  17,  1884.  Lincoln  Cir.  Ct.  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  rHv.  Bowden,  J.,  dissenting.  Hill  &  Alcorn  for 
appellant:  Welch  &  iraufley  for  appellee. 

4.  Settlement  with  ward— A  guardian  at  the  expiration  of  his  trust  has 
the  right  to  surrender  to  his  ward,  on  settlement,  goods  and  solvent 
notes  tal^en  to  him  as  guardian,  and  to  receive  credit  therefor. 

The  guardian  in  this  case  surrendered  to  the  ward  in  settlement  a 
note  executed  to  him  ns  guardian,  amply  secured  b.T  lien  upon  real  estate. 
The  ward  by  mismanagement  allowed  the  property  to  be  sacrificed,  and 
thus  failed  to  realize  the  full  amount  of  the  note. 

Held— That  he  can  not  go  upon  the  guardian  for  the  deficiency.  Owens 
V.  Anderson.  December  17.  18S4.  Mason  Cir.  Ct.  Opin.  by  Ward.  P.  J., 
Sup.  Ct. .  rev.  E.  L.  Worthington  and  J.  G.  Hickman  for  appellant; 
Wadsworth  &  Sons  and  A.  M.  J.  Cochran  for  appellee. 

Homestead— See  Practice  in  Civil  Cases,  6. 

Insurance  — 

1.  Failure  to  pay  premium-Forfeiture— A  policy  of  life  insurance  pro- 
vided that  if  the  insured  should  make  default  after  paying  up  three 
years'  premiums  he  should  be  entitled  to  a  paid-up  policy.  He  paid  five 
semi-annual  premiums,  but  defaulted  on  the  sixth,  for  which  the  com- 
pany accepted  his  four  montlis'  note,  stipulating,  however,  that  if  it 
was  not  paid  at  maturity  the  policy  should  cease  and  determine.  The  com- 
pany also  gave  a  formal  receipt  for  the  note  reciting  the  above  stipulation. 
Tiie  notf»  was  not  paid  and  the  policy  was  thereupon  cancelled  by  the 
corporation.  Held— That  upon  The  failure  of  insured  to  pay  the  note  he 
could  claim  to  have  paid  only  five  semi  annual— less  than  three  annual 
—  payments,  and,  therefore,  the  forfeiture  which  had  been  postponed  by 
the  company's  accepting  the  note  took  effect.  Southern  Mut.  Life  Ins. 
Co.  V.  Graham.  Deceniber  17,  1884.  Marion  Cir.  Ct.  Opin.  by  Bowden, 
J.,  Sup.  Ct.,  rev.  Rountree  &  Lisle  and  J.  B.  Temple  for  appellant; 
Samuel  Avritt  for  appellee. 

2.  Paid-up  poliry— The  Court  of  Appeals  upon  a  former  appeal  settled  the 
law  of  this  case,  to  the  effect  that  in  order  to  maintain  their  action  for  & 
paid-up  policy  ic  was  necessary  for  the  plaintiffs  to  allege  a  surrender  of 
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the  old  policy.  Southern  Mutual  Life  lusuranoe  Co  v.  Haucock,  &c. 
December  1,  1884. 
3.  ConcluslveDess  of  judgment— Ownership  of  goods— A  having  puroliased 
a  lot  of  goods,  had  them  insured  and  transferred  the  policy  to  B.  The 
vendor  of  the  goods  sued  for  the  price  and  alleged  that  £l.  was  the  real 
purchaser  and  had  put  A  (who  was  an  infant)  forward  to  escape  re- 
sponsibility; and  prasied  personal  judgment  against  B,  and  that  the  pro- 
ceeds of  the  policy  be  subjected  (the  goods  having  been  previously 
destroyed  by  fire),  B  made  defense,  but  judgment  was  rendered  against 
him,  and  the  commissioner  ordered  to  take  proof  of  loss  on  the  policy. 
Held— In  the  action  by  the  commissioner  against  the  company  this  judg- 
ment was  conclusive  us  to  the  ownership  of  the  goods,  and  that  question 
could  not  be  again  re-opened  for  the  purpose  of  showing  that  the  goods 
in  fact  belonged  to  A.  Fire  Association  of  Philadelphia  v.  Dickey,  &c. 
December  17,  1884.  Barren  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct., 
rev.  Temple  Bod  ley  and  C.  S.  Grubbs  for  appellant;  W.  L.  Porter  and 
W.  P.  D.  Bush  for  appellees. 

Judgments— 

1.  When  not  void— A  judgment  will  not  be  held  void  for  uncertainty  if  by 
a  reference  to  the  record  its  intended  signification  is  made  apparent. 

3.  Interest— Where  interest  is  not  mentioned  in  a  judgment  it  runs  from 
the  date  of  the  judgment,  and  this  will  not  be  prevented  except  by  words 
of  clear  prohibition.  The  words  "no  intftrest  to  be  collected  thereon" 
u.sed  in  a  judgment  do  not  necessarily  mean  any  moro  than  that  no  in- 
terest is  awarded  on  account  of  the  past.  Stuart,  &c.  v.  Troutman's 
Adm'r.  December  8,  1884.  Lou.  Ch.  Ct.  Opin.  by  Bowden,  J.,  Sup. 
Ct..  rev.    A.  E.  Willson  for  appellant;  W.  O.  Harris  for  appellee. 

Landlord  and  Tenant- 
Where  there  is  a  contract  whereby  property  is  rented  for  one  year  only, 
coupled  with  the  further  agreement  that  at  the  expiration  of  that  year 
the  landlord  and  tenant  shall  regard  a  new  renting  for  another  year  as 
agreed  on  unless  there  is  a  previous  dissent,  a  permitted  holding  over  by 
the  tenant  Is  an  assent  of  both  parties  to  the  contract  for  the  first  year 
as  the  contract  for  the  second  year,  and  should  bind  both  as  firmly  as  if 
there  had  been  a  formal  contract  entered  into  for  the  second  year. 
Unger  v.  Bamberger.  December  1,  1884.  Jefl.  Ct.  Com.  Pleas.  Opin. 
by  Bowden,  J.,  Sup.  Ct.,  rev.  E.  McPherson  and  Goodloe  &  Roberts 
for  apx)ellant;  M.  A.  &;  D.  A.  Sachs  for  appellee. 

Liens- 
Priorities- Release  of  mortgage  procured  by  fraud— Where  a  senior 
mortgagee  has  been  induced  by  the  fraudulent  representations  or  conceal- 
ment of  the  mortgager  to  renew  the  debt,  cancel  the  first  mortgage  and. 
accept  a  second,  upon  the  supposition  that  no  new  lien  has  in  the  mean- 
time been  created  upon  the  property,  a  court  of  etjuity,  in  a  contest  l)e- 
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tween  him  and  a  third  party  who  has  secured  a  mortgage  during .  the 
interim,  will,  upon  his  prayer,  relieve  him  of  the  oonsequenoeK  of  his 
mistake  by  cancelling  the  contract  under  the  second  mortgage  and  re- 
storing the  parties  to  their  rights  under  the  first,  but  in  the  case  at  bar 
the  appellee,  while  alleging  that  it  was  induced  to  take  the  second  mort- 
gage through  mistake  and  the  fraudulent  concealments  of  the  mort- 
gagers, has  sought  and  obtained  a  judgment  enforcing  it  as  a  valid 
contract,  and  can  not,  therefore,  claim  priority  over  the  appellant,  whose 
lien  existed  prior  to  the  date  of  the  second  mortgage.  Chilton  v.  Farm- 
ers Ins.  Co.  June  16,  1884.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  Car- 
roll &  Barbour  for  appellant;  John  D.  Carroll  for  appellee. 

.  Limitation— 

1.  Malicious  prosecution— The  sale  of  land  under  a  decree  ended  the  prose- 
cution of  the  suit  seeking  to  subject  it,  and  the  defendant's  cause  of 
action  for  the  malicious  prosecution  of  the  suit  then  accrued,  and  limita- 
tion began  to  run  from  that  date,  regardless  of  the  failure  of  the  defend- 
ant to  discover  the  fraud  of  the  plainti£f  which  constituted  the  wrong. 
Section  6  of  article  8,  chapter  17,  General  Statutes,  in  reference  to  actions 
for  relief  from  fraud  or  mistake,  does  not  apply  to  actions  for  malicious 
prosecution,  which  must  be  commenced  within  one  year  after  the  cause 
of  action  accrues. 

2.  Pleading— The  statement  by  defendant  in  his  answer  is  technically 
not  a  good  plea  of  the  statute,  but  it  is  defective  only,  and,  therefore, 

'  the  plaintiff  should  have  required  it  to  be  made  more  specific,  and,  hav- 
ing failed  to  question  its  suflSciency  in  any  way,  it  is  now  too  late  to 
raise  the  objection.  Hutchings  v.  Frazer.  December  18.  1884.  Logan 
Cir.  Ct.  Opln.  by  Hines,  Ch.  J..  Ct.  Ap.,  aff.  W.  L.  Reeves  and  W. 
F.  Browder  for  appellant;  W.  W.  Lyles  and  R.  Rodes  for  appellee. 

Malice- 

1.  Mui-der  and  manslaughter— The  instructions  given  must  conform  to  the 
proof,  and  upon  a  trial  under  an  indictment  for  murder,  if  there  is  no 
evidence  from  which  a  jury  can  legitimately  infer  the  existence  of 
malice,  an  Instruction  as  to  murder  should  not  be  given,  but  the  fact 
that  the  accused  shot  and  killed  the  deceased  in  sudden  heat  and  passion 
does  not  preclude  malice  and  reduce  the  offense  from  murder  to  man- 
slaughter, even  though  the  sudden  heat  and  passion  be  the  result  of 
slight  provocation;  to  reduce  the  offense  the  provocation  must  be  con- 
siderable. 

2.  Mutual  combat— Where  the  combat  was  mutual,  and  the  accused  entered 
into  it  with  a  deadly  weapon,  giving  him  an  undue  advantage,  the  kill- 
ing is  murder.  Chambers  v.  Commonwealth.  December  18,  1884.  Jeff. 
Cir.  Ct.  Opin.  by  Pryor.  J.,  Ct.  Ap..  aff.  Chas.  S.  Grubbs,  Kinney  & 
Kinney,  Willoughby  Rodman  and  Henry  Clay  fi-r  appellant;  P.  W.  Har- 
din for  appellee. 
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Mandates— 


1.  ConstruRtioD— A  mandate  of  the  Court  of  Appeals  must  be  considered 
with  reference  to  the  opinion  that  preceded  it. 

2.  Petition  for  rehearing— A  petition  for  a  rehearing  is  in  the  nature  of  a 
pleading,  and  when  a  rehearing  has  been  granted,  the  judgment  reversed 
and  the  case  remanded  to  the  lower  court,  the  petition  for  a  rehearing 
may  be  looked  to  to  aid  in  construing  the  opinion  and  mandate. 

In  this  chancery  case  the  petitioner  for  a  rehearing  in  his  petition  ex- 
pressly waived  a  certain  assigned  error,  and  the  court  in  granting  the 
rehearing  and  reversing  the  judgment  having  taken  no  notice  of  the 
assigned  error  thus  waived,  the  lower  court  erred  in  modifying  its  judg- 
ment in  that  respect  under  a  mandate  remanding  the  case  "for  further 
proceedings  not  inconsistent  herewith." 

3.  As  the  appeal  was  from  an  order  confirming  a  commissioner's  report  of 
settlement,  and  the  opinion  did  not  announce  a  principle  or  principles 
upon  which  new  settlement  might  be  made,  but  pointed  out  a  single 
item  as  erroneous,  the  mandate  was  only  authority  for  consistent  pro- 
ceedings as  to  that  one  item.  Shippen,  &c.  v.  Stokes'  Adm'r.  Decem- 
ber 8,  1884.  Lou.  Ch.  Ct.  Opln,  by  Bichards,  J.,  Sup.  Ct..  rev.  Wm. 
Lindsay  and  J.  S.  Plrtle  for  appellants;  A.  P.  Humphrey  for   appellee. 

Municipal  Corporations— See  Water  Companies— 

A  municipal  corporation  is  not  liable  to  the  owner  of  property  destroyed 
or  damaged  by  fire  in  consequence  of  its  neglect  to  provide  engines  or 
fire  apparatus.  Pottlnger,  &o.  v.  Owensboro  Water  Co.  December  17, 
1884.  Daviess  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  Ward,  P. 
J.,  dissenting.    R.  W.  Slack  for  appellants;  Sweeney  &  Sons  for  appellee. 


Negligenc 

Measure  of  damages— In  cases  of  mere  negligence  the  jury  are  not  the 
judges  of  the  measure  of  damages.  The  law  prescribes  the  measure, . 
which  is  compensation.  It  was.  therefore,  error  to  instruct  the  jury 
that  if  they  believed  there  was  any  negligence  they  should  find  for  the 
plaintiff  such  damages,  not  exceeding  the  amount  claimed,  as  they 
might  think  the  plaintiff  entitled  to.  Cincinnati  Southern  Railway  v. 
Shropshire.  December  1,  1884.  Scott  Cir.  Ct.  Opin.  by  Bowden,  J., 
Sup.  Ct.,  rev.  J.  E.  Cantrill  for  appellant:  G.  E.  Prewett  for  appellee. 

Pleading— 
Act  of  another  State  legislature -The  mere  statement  in  the  i)etition 
that  the  defendant,  the  Cincinnait  Southern  Railway,  **was  incorporated 
by  an  act  of  the  Ohio  legislature,  dated  May  4.  1869,"  did  not  make  that 
act  a  part  of  the  petition  so  as  to  bring  all  of  its  provisions  before  the 
court.  The  court  could  take  judicial  notice  of  no  more  of  it  than  is  fp- 
clted  in  the  act  of  the  Kentucky  legislature,  approved  February  18,  1872. 
Cincinnati  Southern  Railway  v.  Shropshire.  December  1,  1884.  Scoit 
Cir,  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  J.  V..  Cantrill  for  appel- 
lant; G.  E.  Prewett  for  appellee. 
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Pleading  and  Practice  in  Criminal  Cases- 
Jury  sole  judges  of  facts— The  death  sentence  in  this  case  can  not  be 
reversed  upon  the  ground  that  the  evidence  would  have  justified  the 
jury  in  returning  a  verdict  for  manslaughter.  The  jury  were  the  sole 
judges  of  the  facts.  Davis  v.  Commonwealth.  September  6,  1884.  Opin. 
by  Hines,  Ch.  J.,  Ct.  Ap.,  aflf.  E.  Dudley  Wallser  for  appellant;  P.  W. 
Hardin  for  appellee. 

Practice  in  Civil  Cases— 

1.  Bill  of  exceptions— Where  the  bill  of  exceptions  show  aflSrmatively,  or 
by  reasonable  construction,  that  all  the  instructions  given  and  refused 
are  not  embraced  therein  the  court  can  not  inquire  into  the  correctness 
of  any  of  the  instructions. 

2.  Assignment  of  errors— Assignments  of  errors  can  not  be  amended  in 
any  cases  but  those  which  are  excepted  by  the  Code. 

3.  Additional  grounds  for  a  new  trial  can  not  be  filed  after  the  expiration 
of  the  time  within  which  the  motion  for  a  new  trial  could  have  been 
made  upon  such  grounds.  C,  N.  O.  &  T.  P.  R.  R.  Co.  v.  Barr.  De- 
cember 4,1884.  Grant  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff. 
Collins  &  Fenley  and  C.  B.  Simrall  for  appellant;  G.  C.  Drane  and 
W.  W.  Dickinson  for  appellee. 

4.  Where  there  has  been  a  preparation  and  submission  upon  the  merits, 
and  the  lower  court  has  erroneously  decided  that  it  had  no  jurisdiction, 
upon  appeal  this  court  will  pass  upon  the  merits.  Shirley,  &c.  v.  Burch. 
December  10.  1884.  Washington  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Slip. 
Ct..  afT.     J.  W.  Lewis  for  appellants;  W.  E.  Russell  for  appellee. 

6.  Presumptions  on  appeal— On  appeal  every  judgment  must  be  presumed 
to  be  correct  until  the  contrary  is  made  to  aprear,  and  the  appellant 
must  show  that  his  record  rebuts  this  presumption.  As  the  amended 
petition  in  this  case  expressly  refers  to  the  original  and  makes  it  a  part 
of  the  amendment,  in  the  absence  of  the  original  petition  the  court  must 
presume  that  it  contained  every  allegation  necessary  to  support  the  judg- 
ment, and  those  allegations  being  u  neon  trover  ted,  the  judgment  for  the 
plaintiff  is  alfirmed.  Continental  Ins.  Co.  v.  Commonwealth.  Decem- 
ber 17,  1884.  Henderson  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup,  Ct.,  aflf. 
Stephen  B,  Parrish,  Yeaman  &  Lookett  and  P.  H.  Cui»ninhgam  for  ap- 
pellant; Montgomery  Merritt  and  A.  T.  Dudley  for  appellee. 

6.  Homestead— It  having  been  adjudged  by  the  court  below  that  appellee 
was  entitled  to  SI, 000.  .set  aside  as  a  homestead,  and  that  judgment 
affirmed  by  an  appeal  to  this  court,  the  litigation  terminated,  and  the 
court  properly  refused  to  allow  a  supplemental  pleading  to  be  filed  seek- 
ing to  subject  the  homestead  by  reason  of  the  death  of  appellee's  wife, 
which  fact,  as  is  now  contended,  deprived  the  appellee  of  his  homestead. 
Wilcox,  &c.  v.  Parker  September  i9,  1884.  Lou.  Ch.  Ct.  Opin.  by 
Pryor,  J.,  Ct.  Ap.,  aflf.  Harrison  &  McGraiu  for  appellants;  C.  B.  Sey- 
mour for  appellee. 
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Parcbasers— 

Notioe  of  lien— Appellant  having  purchased  land  at  a  decretal  sale  can  not 
complain  of  the  enforcement  of  a  lien  thereon  as  against  him,  upon  the 
ground  that  he  purshased  without  notice  of  the  existence  of  the  lien,  as 
the  deed  filed  in  the  case  showed  that  there  were  lien  notes  on  the  land~ 
which  had  uerer  been  released.  Branham  v,  Long.  October  4,  1884. 
Clinton  Cir.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  aff.,  Lewis,  J.,  not 
sitting.     J.  A.  Brent  for  appellant. 

Records- 
Amending— Nunc  pro  tunc  order— The  judgment  appealed  from  recites 
that  a  rule  having  been  served  on  defendant  requiring  him  to  execute 
bond  for  the  transfer  of  the  case  to  equity,  and  he  failing  to  do  so,  the 
judgment  is  rendered.  No  such  order  was  made  or  rule  entered.  Held— 
The  record  taking  an  appeal  could  not  be  amended  at  a  subsequent  term 
and  after  by  entering  such  orders,  in  fact  nothing  to  amend  by  appear- 
ing in  the  records.  Martin  v.  Martin's  Adm'r.  October  16,  1884.  Clark 
Cir.  Ct.  Opin.  by  Pryor,  J.  Ct.  Ap..  rev.  John  B.  Houston  for  appel- 
lant; French  &  Tucker  and  Geo.  B.  Nelson  for  appellee. 

Sales- 
Failure  to  deliver— Rescission— Under  a  contract  for  the  sale  of  goods  to 
be  delivered  In  future  in  installments,  it  seems  that  the  purchaser  can 
not  claim  a  rescission  of  the  whole  contract  by  reason  of  a  failure  to 
deliver  one  of  the  installments,  and  he  certainly  can  not  claim  that 
right  and  escape  liability  for  his  failure  to  accept  subsequent  install- 
ments without  giving  notice  to  the  seller  of  his  intention  to  claim  a  re- 
scission of  the  contract.  Hanes  v.  Ky.  Distillery  Co.  December  10,  1884. 
Jefferson  Ct.  Com.  Pleas.  Opin.  by  Richards.  J.,  Sup.  Ct.,  aflf.  Burnett 
&  Burnett  for  appellant ;  Brown  &  Davie  for  appellee. 

Street  Improvements— 

In  an  action  to  subject  property  to  the  payment  of  a  claim  for  street  im- 
provements the  petition  must  allege  the  publication  of  the  ordinance 
providing  for  the  improvement,  and  an  offer  to  prove  the  fact  without 
such  an  averment  will  not  avail.  Preston,  &c.  v.  Stengel;  Weber  &; 
SchiUinger  v.  Same;  Barr  v.  Same.  October  14,  1884.  Lou.  Ch.  Ct. 
Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Barret  &  Brown  and  Bijur  &  Davie 
and  John  W.  Barr  for  appellants:  Harrison  &  MoGrain  for  appellee. 

Sureties- 
Contribution— In  an  action  by  a  surety  against  his  co-surety  for  contribu- 
tion, the  principal  having  reimbursed  the  plaintiff  in  part,  it  was  error 
to  render  judgment  for  only  one-half  the  amount  paid  by  the  plaintiff, 
credited  by  the  amount  paid  by  the  principal.  The  amount  paid  by  the 
principal  should  have  been  deducted  from  the  amount  paid  by  the  plain- 
tiff,  and  judgment  rendered  for  one-half  the  remainder.    Buckler  v. 
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Hognrs,  &c.  December  10,  1884.  Robertson  Clr.  Ct.  Opin.  by  Bowden,. 
J.,  Sap.  Gt.,  rev.  Winfield  Buckler  for  appellant;  W.  P.  Rosa  for  ap- 
pellees. 

Trusts- 
Resulting— The  statute  which  provides  that  *'wben  a  deed  shall  be  made 
to  one  person,  and  the  consideration  shall  be  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  latter"  was  intended  to  be  restricted  in 
its  operation  to  the  parties  to  the  transaction,  and  was  not  intended  to 
affect  the  rijjcht  of  creditors  of  the  party  paying  the  consideration  to  sub- 
ject the  property.  Matthews  v.  Albritten.  December  2,  1884.  Graves 
Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  rev.  D.  G.  Park  for  appellant; 
W.  W.  Robertson  for  appellee. 

Vendor  and  Vendee— 

A  vendor  can  refer  to  a  deed  of  record  to  supplement  his  description  of 
the  property,  but  he  can  not  require  bis  vendee  to  hunt  up  a  third  party 
to  ascertain  the  location  of  his  land. 

The  fact  that  a  contract  for  the  sale  of  land  was  not  reduced  to  writing 
is  not  of  Itself  sufficient  to  entitle  the  vendee  to  recover  the  considera- 
tion already  paid,  provided  the  vendor  is  ready  and  willing  to  convey 
according  to  the  terms  of  his  contract,  but  where  no  time  is  fixed  by  the 
contract  in  which  the  conveyance  is  to  be  made,  the  law  will  presume  it 
was  to  be  done  at  once,  and  a  failure  to  convey  presently  will  be  re- 
garded, until  the  contrary  appears,  as  a  refusal  to  comply  on  the  i)art  of 
the  vendor,  and  an  action  may  be  maintained  by  the  vendee  to  recover 
what  he  has  paid;  but  the  vendor  in  this  case  rebuts  the  presumption  of 
a  refusal  by  alleging  that  she  has,  at  all  times,  been  willing  to  convey, 
and  tenders  a  deed,  so  the  sufficiency  of  her  defense  must  be  tested  by 
the  validity  of  the  offer  of  compliance  she  makes.  Malone,  &o.  v.  Bank 
of  Adalrville.  December  17.  1884.  Todd  Cir.  Ct.  Opin.  by  Richards. 
J.,  Sup.  Ct.,  rev.  H.  G.  Petrie  for  appellants:  Browder  &;  Eubank  and 
J.  W.  Rodman  for  appellee. 

Water  ComjMinies— 

1.  Failure  to  supply  water  to  extinguish  fire— A  water  company,  for  its 
gross  negligence  in  failing  to  supply  water  to  extinguish  fire,  in  com- 
pliance with  its  contract  with  a  city,  is  not  liable  to  the  city  or  to  the 
individual  property  holder  for  loss  resulting  to  the  property  of  the  in- 
dividual which  it  is  alleged  could  have  been  prevented  by  the  necessary 
supply  of  water. 

2.  Liability  under  city  ordinance— A  city  ordinance  which  provided  that 
it  shall  "be  the  measure  of  the  rights  and  liabiliites  of  the  city  and 
water  company,"  and  that  if  the  company  willfully  neglected  to  supply 
water  to  the  fire  department,  the  city  should  not  be  liable  for  the  rent  of 
hydrants  and  fountains  during  the  time  of  such  neglect,  excludes  al> 
liability  of  the  company  for  damages  from  fires  occurring  while  the 
water  supply  was  insufficient. 
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EDWARD  W.  MINES Frankfort,  Ky. 

Vol.  VI.  FEBRUARY,    1885.  No.  8 


IS  THE    STATUTE     OF  FRAUDS    IN    FORCE  IN   KEN- 
TUCKY? 


The  second  section  of  our  statute  of  Trauds  provides  that 
no  action  shall  be  brought  upon  a  jiromise  to  answer  for  the 
debt  of  another  unless  such  promise  be  in  writing. 

There  have  been  eighteen  cases  in  the  Court  of  Appeals  in 
which,  in  actions  on  verbal  promises,  this  section  of  the  stat- 
ute has  been  set  up  as  a  defense,  but  the  court  has,  notwith- 
standing, enforced  the  verbal  promise  in  all  of  these  cases 
except  four;  thus  establishing  so  many  exceptions  to  the  stat- 
ute that  it  may  well  be  asked  whether  it  is  any  longer  prac- 
tically in  force  in  this  State. 

These  exceptions  maybe  divided  into  five  classes,  as  follows: 

Ist.  Where  a  promise  is  made,  not  to  the  creditor,  but  to  the 
debtor,  to  pay  the  latter's  debt  to  the  creditor,  the  promise  is 
binding,  though  not  made  in  writing.  As  where  A  verbally 
promised  B  that  he  would  pay  a  note  which  B  owed  C,  Held — 
A'b  promise  was  binding  on  him  because  made  toB,  the  debtor, 
instead  of  C,  the  creditor,  and  that  the  right  to  sue  on  and 
enforce  it  belonged  either  to  B  or  to  C,  though  it  was  admitted, 
that  C  could  not  have  enforced  the  promise  if  it  had  been  made 
directly  to  him  instead  of  to  B,  it  not  being  in  writing.  This 
looks  very  like  an  evasion  of  the  statute,  as  it  allows  C  to  ac- 
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complish  indirectly  what  he  could  Dot  do  directly — compel  A 
to  answer  on  a  verbal  promise  forB's  debt.  (Spadone  v.  Reed, 
7  Bush,  457;  North  v.  Robinson,  1  Duv.,  78;  Williams  v. 
Rogers,  14  Bush,  770. ) 

2d.  Where  one  induces  another  to  become  surety  for  a  third 
party  by  verbally  promising  to  indemnify  him,  the  promise, 
though  verbal,  is  enforceable;  thus  W  signed  a  note  as  surety 
upon  the  promise  of  A  **t<)  pay  the  note  if  the  principal  did 
not."  The  principal  failed  and  W  had  the  note  to  pay;  he 
then  set  up  A's  promise  to  indemnify  him,  which  the  court  en- 
forced, though  it  was  not  in  writing.  It  is  very  difficult  to 
understand  why  this  promise  was  binding.  It  is  certain  that 
the  principal  on  the  note  was  liable  to  W  for  the  anxmnt  paid 
by  him.  A's  promise  then  to  indemnify  W — to  repay  him 
what  he  might  have  to  pay  on  the  note — was  plainly  a  promise 
to  answer  for  the  principal's  debt.  (Dunn  v.  West,  5  Ben  Mon- 
roe, 495;  Lucas  v.  Chamberlain,  2  Ben  Monroe,  277.) 

8d.  Where  one  receives  some  new  and  distinct  consideration 
peculiar  to  himself,  and  thereujion  promises  to  assume  a  debt 
due  ])y  another  to  a  third  person,  the  promise  is  binding, 
though  not  in  writing.  Thus  where  A  buys  land  of  B,  and 
verbally  promises  to  assume  and  pay  outstanding  notes  due  on 
the  land  by  a  previous  vendee;  here  the  promise  of  A  is  said  to 
be  an  original  undertaking  for  a  new  consideration.  This  may 
or  may  not  be  so;  but  it  does  seem  reasonably  certain  that 
when  A  agreed  to  pay  a  note  on  which  a  previous  vendee  was 
lial)le,  he  bound  himself  to  answer  for  the  debt  of  another,  and 
should  not  have  l)een  answerable  cm  such  a  promise  unless 
made  in  writing.  (Creel  v.  Bell,  2  J.  J.  Marshall,  811;  Jen- 
nings V.  Crider,  2  Bush,  825;  Hodgkins  v.  Jackson,  1  Bush, 
548.) 

4th.  A  promise,  though  not  in  writing,  to  answer  for  the  debt 
of  another  is  enforced  when  it  is  made  in  considerati(m  of  the 
release  of  the  other  from  all  liability.  Thus  where  A  prom- 
ised B  to  pay  him  the  amount  due  on  C's  bond  if  B  would  de- 
liver up  the  >)()nd  to  C,  held  that  the  statute  did  not  require 
such  a  promise  to  be  in  writing,  as  the  bond  was  extinguished 
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by  its  deliver}' to  C,  the  obligor,  who  was  thereby  released  from 
all  liability  on  it,  and  A,  therefore,  could  not  be  said  to  be 
liable  for  another's  debt  since  no  other  than  himself  was  any 
longer  bound.  (Armstrong  v.  Flora,  3  Monroe,  44;  Day  v. 
Cloe,  4  Bush,  564;  Haydon  v.  Christopher,  1  J.  J.  Marshall, 888. ) 

5th.  Where  one  promises  another  to  pay  for  goods  which  the 
latter  is  to  sell  and  deliver  to  a  third  party,  and  the  goods  are 
charged  to  the  party  promising  and  not  to  the  third  party,  the 
former  must  pay,  though  his  promise  was  verbal  only.  As 
where  M,  having  ordered  80  kegs  of  beer  of  0,  who  having  re- 
fused to  deliver  it  on  M's  credit,  and  A  thereupon  agreed  to 
pay  for  it,  and  it  was  charged  to  him  and  delivered,  the  court 
held  A  liable  on  his  verbal  promise,  though  it  apj^eared  that  O 
had  demanded  payment  of  M  and  had  taken  out  an  attachment 
against  him.  If  the  goods  had  been  regarded  as  sold  on  A's 
credit  alone  and  no  claim  made  against  M,  there  might  have  been 
ground  for  holding  A  on  his  promise,  but  M  being  liable  also, 
the  case  is  a  palpable  evasion  or  disregard  of  the  statute. 
(Leisman  v.  Otto,  1  Bush,  227;  Stapp  v.  Anderson,  1  Mar., 
689;  Porter  v.  Langhorn,  2  Bi})b,  08.) 

These  numerous  exceptions  to  the  operation  of  the  statute 
show  either  that  it  is  not  drawn  in  apt  words,  its  terms  em- 
bracing cases  not  intended  to  be  affected  by  it,  in  which  case 
it  should  be  redrawn;  or  that  the  courts  have  found  from  ex- 
perience that  justice  is  not  so  well  promoted  by  adhering  to  a 
rigid  rule  requiring  written  evidence  of  all  x^romises  to  answer 
for  another's  debt,  as  by  enforcing  the  promise  whenever  it 
appears  from  all  the  evidence  in  the  case  actually  to  have  been 
made — if  this  be  so  the  statute  should  be  repealed. 


COURT  OF  APPEALS  OF  KENTUCKY. 


WALKER,  &c.  V.  SMITH,  &c. 
(Filed  January  2(),  1885.) 

1.  Witness— Fraudulent  deed— Vendor— Vendor  is  a  competent  witness  for 
«lther  party  in  an  action  by  the  creditor  against  tha  vendee  to  set  aside  a 
conveyance  as  fraudulent. 
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3.  Contradicting  witness— Where  a  witness,  failing  to  testify  In  favor  of 
the  party  calling  him  (without  testifying  to  that  party's  prejudice),  id 
asked  whether  he  did  or  did  not  make  certain  statements  to  other  persons, 
and  on  his  answering  that  he  did  not,  those  persons  can  not  be  called  to  con- 
tradict him. 

3.  Fraudulent  conveyance— Proof  of  fraud— Fraud  is  not  to  be  lightly  In- 
ferred. This  deed  is  upheld,  four  unimpeached  witnesses  proving  that  the 
vendee  paid  an  adequate  consideration  for  the  land  as  against  a  mere  sus- 
picion of  fraud  on  the  other  side. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

In  1870  Hicks  made  a  deed  to  Norment  for  a  tract  of  land 
and  certain  personal  property  for  the  recited  consideration  of 
$8,000.  Subsequent  to  the  conveyance  appellees  obtained  a  judg- 
ment against  Hicks,  had  execution  issued,  levied  upon  this 
land  and  had  it  sold  under  the  levy,  appellees  being  the  pur- 
chasers. Appellees,  having  no  deed  from  the  sheriff,  brought 
suit  in  equity  against  Hicks  and  Norment  (Hicks  being  in  pos- 
session as  the  tenant  of  Norment)  to  recover  ])088ession  of  the 
land,  to  have  their  title  quieted,  and  tlie  deed  from  Hicks  to 
Norment  canceled,  alleging  that  the  conveyance  was  void  be- 
cause without  consideration,  and  that  it  was  made  to  cheat, 
hinder  and  delay  the  creditors  of  Hicks. 

The  court  below  adjudged  that  appellees  were  the  owners  of 
the  land  by  their  execution  purchase,  and  directed  the  deed 
from  Hicks  to  Norment  to  be  canceled. 

The  case  is  anomalous  in  that  it  presents  no  ground  of  equit- 
able jurisdiction.  It  is  well  established  in  this  State  that  a 
court  of  equity  will  not  entertain  jurisdiction  to  set  aside  a 
conveyance  allegetl  to  be  fraudulent  and  subject  the  land  to  the 
satisfaction  of  a  legal  demand  unless  there  is  an  allegation  of 
judgment  at  law%  an  execution  and  return  to  nulla  bona,  or  by 
attachment  under  some  of  the  grounds  stated  in  the  Code.  It 
is  also  well  understood  that  in  order  to  give  jurisdiction  to  a 
court  of  equity  to  quiet  title  the  complainant  must  allege  in 
himself  both  possession  and  the  legal  title.  Notwithstanding 
this  the  case  proceeded,  without  objection  by  demurrer  or 
otherwise  to  the   jurisdiction,  to  a  final  termination.     Under 
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this  state  of  fact,  as  we  have  held  in  the  case  of  Barton  v.  Bar- 
ton, 80  Ky.,  218;  8  Ky.  Law  Rep.,  746,  it  is  now  too  late  to 
raise  the  question  of  jurisdiction.  In  that  case  this  court  said: 
**This  is  unlike  a  case  where  the  court  has  no  jurisdiction  of 
the  subject-matter,  for  in  such  case  no  consent  can  give  juris- 
diction ;  but  here  the  court  had  jurisdiction  to  adjudge  whether 
a  conveyance  or  transfer  of  property  was  fraudulent,  provided 
certain  steps  had  been  taken,  and  a  failure  to  rais6  the  ques- 
tion as  to  whether  such  steps  had  been  taken  is  akin  to  submis- 
sion of  the  person  to  the  jurisdiction,  where  there  has  been  no 
service  of  process,  which  may,  in  all  cases,  be  done  when  the 
subject-matter  may  otherwise  be  inquired  of  by  the  court." 

Appellant's  objection  to  the  reading  of  the  certified  copies  of 
the  judgment,  execution  and  return,  which,  although  not  filed 
with  the  original  petition,  were  filed  before  the  pleadings  were 
completed,  is  not  well  taken.  In  such  case  a  denial  of  suffi- 
-ijient  knowledge  or  information  to  form  a  belief  will  not  present 
an  issue.  The  attack  must  be  made  directly  upon  the  certified 
record  (12  Bush,  292,  886  and  598).  It  is  prima  facie  evi- 
dence of  the  facts  it  is  invoked  to  establish. 

The  objection  of  counsel  to  the  introduction  of  certain  other 
•evidence  is  well  taken.  Appellees  called  Hicks,  the  vendor,  as 
a  witness,  and,  among  other  things,  asked  him  if  he  had  not 
stated  to  various  persons,  naming  them,  that  the  land  trade 
between  himself  and  Norment  was  a  sham — if  he  did  not  say 
that  the  money  which  was  pretended  to  have  passed  from  Nor- 
ment to  himself  in  payment  for  the  land  was  Confederate 
money.  To  all  of  these  inquiries  the  witness  stated  that  he 
made  no  such  representations  and  had  ro  such  conversations 
as  inquired  of.  Appellees  then  introducf^d,  over  the  objection 
of  appellant,  the  several  persons  in  reference  to  whom  Hicks 
had  been  inquired  of,  and  they  severally  stated  that  Hicks  had 
stated  to  them,  not  in  the  presence  of  Norment,  that  the  pre- 
tended trade  was  a  sham.  This  evidence  was  clearly  incom- 
petent. 
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Before  the  adoption  of  the  Code  a  party  surprised  by  the 
testimony  of  his  own  witness  was  allowed  to  contradict  him 
only  by  proving  that  the  fact  stated  in  evidence  was  differ- 
ent. Under  the  Code  there  is  this  additional  method  of  con- 
viction: When  the  w*itness  testifies  to  a  fact  that  is  prejudicial 
to  the  party  calling  him,  the  party  may  prove  by  others  that 
the  witness  had  stated  the  fact  to  be  otherwise. .  But  where 
the  witness  does  not  state  a  fact  prejudicial,  but  simply  fails 
to  prove  facts  supposed  to  be  beneficial  to  the  party,  he  can 
not  be  contradicted  as  attempted  in  this  case.  (Champ  v.  Com- 
monwealth, 2  Met.,  18;  Kennedy  v.  Commonwealth,  14  Bush, 
840;  Loving  v.  Commonwealth,  80  Ky. ;  4  Ky.  Law  Rep.,  457. ) 

It  is  also  contended  for  appellant  that  Hicks  was  not  a  com- 
petent witness  for  any  purpose,  for  that  would  be  to  allow  him 
to  question  and  invalidate  his  own  conveyance.  This  was  the 
rule  before  the  adoption  of  our  law  of  evidence  removing  dis- 
qualification on  account  of  interest.  Under  the  old  rule  the 
vendor  could  be  called,  in  a  proceeding  to  set  aside  a  conve}-- 
ance  for  fraud,  to  sustain  the  conveyance,  but  not  to  impeach 
it.  That  was  on  the  supposition  that  the  evidence  for  the  ven- 
dee was  against  the  interest  of  the  witness.  The  vendor  is 
now  competent,  but  his  interest,  if  any,  may  be  shown  to  affect 
his  credibility  only. 

The  testimony  of  the  witnesses  called  to  contradict  or  im- 
peach Hicks  being  excluded,  we  will  inquire  what  evidence- 
there  is  bearing  upon  the  question  of  no  consideration.  Hicks 
testifies,  being  called  by  appellees,  that  Norment  (who  was  dead, 
at  the  trial)  paid  him  $8,000  in  current  funds  for  the  land  and 
personal  property  as  recited  in  the  deed.  Two  other  witnesses 
testify  that  they  witnessed  the  execution  of  the  deed  in  the- 
country,  and  saw  the  money  given  by  Norment  to  Hicks,  the 
amount  of  which  they  did  not  know  as  it  was  not  counted  in 
their  presence.  One  of  the  witnesses  states  that  to  an  inquiry 
from  him  Hicks  stated  at  the  time  that  he  did  not  care  ta 
count  the  money  as  he  and  Norment  had  counted  it,  and  he- 
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knew  the  amount.  One  of  these  witnesses  states  that  he  was 
called  to  witnesss  the  payment  of  the  money,  and  the  other 
that  he  was  called  to  witness  the  deed,  but  they  both  signed 
the  deed  as  witnesses.  Another  witness,  the  daughter  of  Nor- 
ment,  testifies  that  she  passed  through  the  hall  at  the  time  the 
deed  was  being  executed  and  saw  a  large  quantity  of  green- 
backs on  the  table,  and  that  in  response  to  an  inquiry  from 
her  Norment  said  he  bad  bought  Hicks'  place.  Hicks  also 
says  that  the  reason  he  sold  his  farm  and  personal  property 
was  that  he  had  lately  lost  his  wife  and  had  determined  to  go 
to  Texas  or  California.  To  establish  that  there  was  no  consid- 
eration for  the  conveyance — it  is  shown  that  the  conveyance 
covered  all  the  property  owned  by  Hicks — that  he  was  shortly 
thereafter  known  to  be  insolvent;  that  Norment  was  only  in 
moderate  circumstances,  owning  some  five  hundred  acres  of 
land,  considerable  personal  property,  and  but  little  cash  on 
hand  so  far  as  could  be  shown  by  his  bank  accounts.  It  is 
also  shown  that  Hicks  for  several  of  the  years  since  the  con- 
veyance to  his  brother-in-law  Norment  has  remained  upon  the 
place,  paying  no  rent  except  in  the  crops  he  raised.  Hicks 
says  he  lost  about  $4,000  of  the  money  paid  him  in  a  farming 
venture  in  an  adjoining  county,  but  that  he  has  expended  the 
other  |4,000  without  knowing  how.  The  evidence  shows  that 
he  has  been  for  years  dissipated  and  has  expended  large  sums 
of  money,  probably  $40,000,  in  that  way  within  the  last  few 
years. 

This  is  substantially  all  the  evidence  bearing  upon  the  ques- 
tion of  fraud  and  no  consideration.  Is  it  sufficient  to  author- 
ize a  court  of  equity  to  find  the  transaction  fraudulent?  We 
think  not.  The  existence  of  fraud  is  not  to  be  lightly  inferred, 
but  must  be  proved.  We  have  four  unimpeached  witnesses 
testifying  to  the  payment  of  the  money  and  the  good  faith  of 
the  transaction,  and  opposing  it  are  the  circumstances  men- 
tioned. With  the  incompetent  testimony  in  the  record  the 
judgment  of  the  court  below  would  be  well  supported,  but  that 
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evidence  being  elimated  there  remains  nothing  but  a  Buapicion 
of  fraud  on  which  to  base  a  finding. 

Judgment  reversed,  with  directions  to  dismiss  the  petition. 

Wm.  Lindsay  and  H.  F.  Turner  for  appellants. 

Vance  &  Merritt  for  appellees. 


ZABLE,  &c.  V.   HARRIS. 

(Filed  January  10,  1885.) 

1.  Appeal  from  Superior  Court- Jurisdiction— Where  the  amount  in  con- 
troversy is  less  than  11,0(0,  excluding  interest  and  costs,  no  appeal  lies  from 
the  judgment  of  the  Superior  Court  reversing  a  judgment  of  the  lower 
court  unless  there  is  a  certificate  of  two  judges  (of  Superior  Court)  stating,  in 
substance,  that  the  question  Involved  is  novel  and  important. 

2.  Amount  in  controversy— Where  distinct  judgments,  each  for  less  than 
fl,000,  are  rendered  against  different  individuals,  the  Court  of  Appeals  has 
no  jurisdiction,  though  the  judgments  were  all  in  the  same  action  and  in- 
volve the  same  questions. 

Appeal  from  Louisville  Chancery  Cour;t. 

Opinion  of  the  court  by  Judge  Pry  or. 

This  appeal  is  jprosecuted  from  a  judgment  of  the  Superior 
Court  reversing  a  judgment  of  the  Louisville  Chancery  Court 
in  favor  of  the  plaintiffs  against  the  defendants  for  the  amount 
due  by  each  for  certain  street  improvements  made  in  the  city  of 
Louisville,  and  a  lien  enforced  for  the  payment  on  certain  real 
estate.  Each  judgment  is  entirely  separate  and  distinct  from 
the  other  and  for  less  than  $1,(K)0,  the  one  judgment  debtor  in 
no  manner  liable  for  the  judgment  against  the  other. 

A  motion  is  now  made  by  the  defendants  below,  who  were 
appellants  in  the  Superior  Court,  to  dismiss  the  appeal  in  this 
court  or  remand  it  to  the  Superior  Court  upon  the  ground  that 
this  court  has  no  jurisdiction  of  the  appeal. 

By  subsection  1  of  section  5  of  the  act  establishing  the  Su- 
perior Court  this  court  has  no  jurisdiction  of  an  appeal  from 
the  Superior  Court  **  where  the  amount  of  the  fine  or  the  value 
in  controversy  is  less  than  $1,000,  exclusive  of  interest  and 
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costs,"  and  by  subsection  2  this  court  has  no  appellatft  juris- 
diction *' where  the  judgment  of  the  lower  court  has  been 
affirmed  by  the  Superior  Court  without  a  dissenting  vote," 
although  the  amount  involved  may  exceed  $1,000.  It  is,  how- 
ever, expressly  provided  in  subsection  2  that  in  every  case 
coming  within  eith(^r  of  the  exceptions,  any  two  of  the  judges 
of  the  Superior  Court  shall  certify  that  in  their  opinion  the 
question  involved  is  novel,  and  is  one  of  sufficient  importance, 
the  party  against  whom  the  decision  was  rendered  shall  be  en- 
titled to  take  the  same  by  appeal  to  the  Court  of  Appeals  as  in 
other  cases.  While  it  is  not  necessary  that  the  certificate  by 
the  two  judges  of  the  Superior  Court  should  contain  the  exact 
language  of  the  act,  the  jurisdiction  of  this  court,  where  the 
appeal  is  attempted  to  be  prosecuted  within  either  of  the  ex- 
ceptions,is  made  to  be  defined  upon  the  statement  or  certificate 
of  two  of  the  jiulges  in  substantial  complia^nce  with  the  pro- 
visions of  subsection  2,  authorizing  such  an  appeal.  Where 
the  judgment  of  the  lower  court  has  been  reversed  by  the  Su- 
perior Court,  or  where  there  is  a  dissenting  opinion  or  vote,  if 
the  judgment  exceeds  $1,000,  exclusive  of  interest  and  costs, 
the  appeal  comes  to  this  court  as  a  matter  of  right,  but  in  all 
cases  where  the  amount  in  controversy  is  less  than  $1,000,  or 
where  the  judgment  of  the  lower  court  has  been  affirmed  with- 
out any  dissent,  the  certificate  of  two  of  the  judges,  as  provided 
in  subsection  2,  is  indispensable  to  the  jurisdiction  in  this 
court.  In  this  case  it  is  argued  that  the  appeal  is  a  unit,  but 
the  judgment  in  favor  of  the  one  has  no  connection  with  the 
judgment  in  favor  of  the  other.  The  legal  questions  involved 
may  be  identical,  but  the  judgments  are  entirely  distinct. 

If  this  court  should  entertain  jurisdiction  in  this  class  of 
cases  the  docket  would  soon  be  filled  with  appeals  that  did  not 
involve  novel  and  important  questions,  and  thereby  defeat  the 
very  object  of  the  section  bearing  on  this  question. 

The  objection  to  the  notice  of  the  intended  motion,  either  as 
to  form  or  substance,  can  not  affect  the  question  of  jurisdic- 
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tion,  as  the  court  could  decline  to  entertain  the  appeal  if  no 
motion  had  been  made.  The  entire  case  is  remanded  to  the 
Superior  Court  for  want  of  jurisdiction  in  this  court. 

S.  B.  Richardson  for  appellant. 

Barnett,  Noble  &  Barnett,  Wm.  Lindsay  and  Jas.  Harrison 
for  appellees. 


LOUISVILLE  GAS  CO.  v.  GUTENKUNTZ,  &c. 
(Filed  December  18,  1884.) 

Gas  Co.— Bxploding  gas— Remote  and  proximate  cause  of  injury— Con- 
tributory negligenoe— An  agent  of  the  company  came  to  G.'s  house  and  shut 
off  the  gas  by  inserting  a  key  in  the  pipe  and  turning  it  in  a  particular 
way,  but  in  removing  the  key  he  unintentionally  and  unknown  to  himself 
turned  on  the  gas  again,  which  escaped  into  the  cellar,  he  having  taken  out 
the  meter  from  the  cellar,  and  on  G.'s  wife  going  down  there  with  a  lighted 
candle  the  gas  exploded,  horribly  burning  and  injuring  her.  Held — ^The  com- 
pany is  liable,  the  act  of  its  agent  being  the  immediate  and  not  the  remote 
cause  of  the  injury.  And  that  the  wife  was  not  guilty  of  contributory 
negligence  In  entering  the  cellar  with  a  lighted  candle,  though  she  smelt 
the  escaping  gas  before  going  in. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion -of  the  court  by  Judge  Pryor. 

The  appellants,  Gutenkuntz  and  wife,  obtained  a  judgment 
in  the  Jefferson  Court  of  Common  Pleas  against  the  Louisville 
Gas  Co.  for  the  sum  of  .115,000  for  an  injury  to  the  wife  caused 
by  an  explosion  of  gas,  resulting  from  the  negligence  of  the 
agent  of  the  company;  that  judgment  is  the  subject  of  revision 
in  this  court. 

The  appellees  were  the  owners  of  a  house  in  which  they  re- 
sided on  Market  street  in  the  city  of  Louisville,  and  had  been 
using  the  gas  of  the  company  for  several  years,  having  gas 
pipes  leading  through  most,  if  not  all,  the  rooms  of  the  dwelling. 

In  December,  1881,  they  desired  to  stop  the  use  of  gas,  and 
directed  the  company  to  shut  it  off  from  the  house.  The  gas 
passed  from  the  main  pipe  on  the  street,  through  what  is 
called  the  service  pipe,  into  the  meter  placed  in  a  cellar  of  the 
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dwelling,  and  thence  by  means  of  pipes  to  the  various  rooms 
of  the  house. 

The  gas  is  closed  off  by  means  of  a  long  key,  several  feet 
long,  inserted  in  a  box  attached  to  the  service  pipe,  and  so 
arranged  that  in  turning  the  key  it  stops  the  flow  of  gas  en- 
tirely and  removes  all  danger  of  an  explosion. 

An  employe  of  the  company  came  to  the  house  in  December, 
1881,  about' 8  o'clock  in  the  evening,  and,  as  he  says,  by  means 
of  the  key,  turned  off  the  gas,  and  then  proceeded  with  a 
lighted  candle  to  the  cellar,  found  that  the  gas  had  ceased  to 
flow,  unscrewed  the  connecting  pipes  from  the  meter,  taking 
the  meter  out  of  the  cellar  and  placing  it  in  his  wagon.  He 
then  left,  going  to  some  other  part  of  the  city,  and,  finding 
that  he  had  left  the  key  in  the  box  on  the  street  when  he  turned 
the  gas  off,  returned  in  about  ten  minutes,  took  the  key  out, 
and  carried  it  with  him. 

The  agent  states  that  he  is  confident  the  flow  of  gas  into  the 
cellar  was  entirely  stopped  by  him,  and  equally  as  confident 
that  he  did  not  turn  the  gas  on  when  taking  the  key  out,  and 
from  his  theory  of  this  case,  as  well  as  that  relied  on  by  the 
appellant,  some  one,  during  this  period  of  ten  minutes,  had 
been  tampering  with  the  key  and  let  the  gas  (m. 

A  pmall  boy,  the  son  of  the  injured  woman,  says  that  he  ac- 
companied the  employe  of  the  appellant  into  the  cellar;  that 
he  had  no  candle,  and  while  there,  smelling  the  gas  strongly^ 
he  made  some  remark  about  it,  when  the  employe  of  the  com- 
pany replied  that  it  was  gas  escaping  from  the  pipes  that  led 
through  the  house,  and  was  the'  natural  result  when  removing 
the  meter.  This  conversation  the  employe  of  the  company 
denies,  and  says  that  he  had  a  lighted  candle  and  applied  it  to 
see  if  the  flow  of  gas  had  been  checked. 

At  7  o'clock  of  the  same  evening,  or  perhaps  later,  the  ap- 
pellee, Mrs.  Gutenkimtz,  finding  the  smell  of  gas  in  her  room 
exceedingly  unpleasant,  and  thinking,  as  she  says,  that  it  was 
the  gas  that  had  escaped  from  the  pipes  into  the  cellar  after 
the  meter  had  been  removed,  took  a  lighted   candle   to   the 


Digitized  by  VjOOQiC 


466  LOUISVILLE  GAS  CO.  V.  GUTENKUNTZ,  &C. 

cellar  door  with  a  view  of  opening  the  door  and  ventilating  the 
cellar,  which  being  filled  with  gas,  an  explosion  took  place  that 
lifted  her  from  the  ground,  throwing  her  into  the  cellar,  and 
burning  her  face,  neck  and  arms  in  a  horrible  manner.  She 
suffered  for  weeks  with  the  skin  and  flesh  sloughing  off  her 
Arms,  and  finally  recovered,  the  weight  of  the  testimony  con- 
ducing perhaps  to  show  that  she  is  not  permanently  injured, 
except  the  appearance  of  a  cicatrice  on  her  arm  that  produces 
much  pain,  and  from  the  testimony  of  her  attending  physician 
will  follow  her  to  her  grave. 

There  is  no  evidence  in  the  case  conducing  to  show  that  any 
member  of  appellees'  family  or  any  one  in  their  employ  had 
tampered  with  this  key  so  negligently  left  by  its  employe  in 
the  box  on  the  street,  but  counsel  for  the  company,  assuming 
that  the  testimony  of  Jones  as  to  his  stopping  the  flow  of  gas 
is  true,  also  assumes  that  some  responsible  person  during  the 
interval  of  ten  minutes,  the  period  intervening  between  Jones' 
departure  from  the  house  and  his  return  after  the  key,  had 
turned  on  the  gas  causing  the  injury  to  the  plaintiff,  and, 
therefore,  no  recovery  can  be  had  against  the  company,  but 
the  remedy  is  against  this  phantom,  appearing  on  the  ground 
and  using  this  key  in  Jones'  absence. 

There  is  no  testimony  that  any  one,  responsible  or  irre- 
sponsible, touched  the  key  after  it  had  been  placed  in  the  box 
by  Jones,  and  the  presumption  only  can  be  indulged  that  some 
rtup  else  than  Jones  must  have  handled  this  ke,y  in  his  absence, 
if  his  testimony  is  to  be  believed. 

On  this  tlieoryof  the  case  counsel  for  the  company  asked  the 
court  to  give  this  instruction:  **If  the  jury  believe  from  the 
evidence  that  the  defendant  turned  the  gas  off  from  plaintiff's 
house  and  cellar,  and  that  afterwards  it  was  turned  on  by  some 
one  not  under  the  control  of  the  defendant,  and  without  the 
knowledge  or  consent  of  the  defendant,  and  that  plaintiff, 
Magdalena,  caused  the  liberated  gas  to  explode  by  placing  a 
lighted  candle  in  contact  therewith,  and  the  injury  complained 
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of  was  caused  by  such  explosiou,  they  must  find  for  the  de- 
fendant." 

This  instruction  the  court  refused  to  give,  and  we  think 
properly. 

It  is  conceded  on  the  part  of  counsel  for  the  company  that 
its  agent  was  guilty  of  negligence  in  leaving  the  key  in  the 
box,  but  that  such  negligence  ought  not  to  make  the  appellant 
liable  for  all  injuries  that  might  result  from  this  act  of  its 
agent  unless  it  was  the  proximate  cause  of  the  injury.  The 
fifth  instruction  given  by  the  court  at  the  instance  of  the 
plaintiff  tells  the  jury  **that  although  the  flow  of  gas  may  have 
been  caused  by  some  other  person,  still  it  did  not  relieve  the 
defendant  from  the  negligence  of  its  employe."  We  under- 
stand from  this  instruction  that  it  included  an  intelligent  and 
responsible  agency  meddling  with  this  key  after  the  emplo^^e 
of  the  company  had  left  it,  and  notwithstanding  the  responsi- 
bility of  the  intervening  agenc}'  the  company  is  also  re- 
sponsible. 

The  general  rule  cited  by  counsel  for  appellant  is:  '* Whoever 
does  an  illegal  or  wrongful  act  is  answerable  for  all  the  conse- 
quences that  ensue  in  the  ordinary  and  natural  course  of 
events,  even  though  those  consequences  be  brought  about  by 
the  intervening  agency  of  otliers,  provided  the  intervening 
agents  were  set  in  motion  by  the  primary  wrongdoers,  or  pro- 
vided those  acts  causing  the  damages  were  the  necessary  or 
legal  and  natural  consequences  of  the  original  wrongful  act." 
(Saunders  on  Negligence.) 

It  is  endeavored  to  be  maintained  that  under  this  rule  the 
negligent  act  of  the  company's  agent  was  not  the  proximate 
cause  of  the  injury,  and  that  the  accident  was  neither  the 
necessary  or  natural  consequence  of  the  negligent  conduct  of 
the  agent. 

This  question  is  propounded  to  the  court  in  the  brief  of 
counsel  in  illustration  of  the  position  assumed  in  this  case: 
** Suppose  some  one  passing  on  the  street  had  x^ulled  the  key 
out  of  the^box  and  struck  a  bystander  with  it,  thereby  inflict- 
ing a  severe  wound,  would  the  gas  company  have  to  resi>ond  in 
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damages  because  its  agent  had  committed  an  act  of  negligence 
in  leaving  the  key  on  the  sidewalk?  Why  not?  If  the  key 
had  not  been  carelessly  left  by  its  agent  the  party  injured 
would  not  have  been  wounded  with  it." 

There  is  no  analogy  between  the  supposed  case  and  the  one 
imder  consideration.  Here  it  was  the  duty  of  the  company 
through  its  agent  to  remove  the  meter  from  the  cellar  of  the 
plaintiff,  and  in  doing  so  to  exercise  such  care  as  one  of  or- 
dinary prudence  and  judgment  in  the  discharge  of  such  a  duty 
would  be  required  to  exercise  for  the  safety  of  the  dwelling  and 
the  family  from  this  explosive  substance.  This  duty  he  par- 
tially performed,  but  left  the  key  in  the  box  on  a  street  of  the 
city,  exposed  to  the  handling  of  those  in  passing  by,  whether 
from  motives  of  curiosity  or  from  a  design  to  injure  others, 
when  the  fmovement  of  the  key  in  the  one  direction  or  the 
other  would  start  the  flow  of  gas  into  plaintiffs'  cellar.  The 
handling  of  the  key  by  others  when  left  in  such  an  exposed 
condition  was  the  ordinary  and  natural  result  of  the  negligent 
act,  and  that  fact  any  man  of  ordinary  judgment  should  have 
foreseen. 

While  the  agent  might  have' left  the  key  on  the  sidewalk  or 
in  the  box,  it  could  hardly  be  supposed  or  even  anticipated 
that  it  would  be  used  as  a  weapon  in  inflicting  bodily  injury 
upon  those  passing,  but  he  ought  to  have  known  and  antici- 
pated tlie  danger  that  would  result  from  leaving  the  key  in  the 
box  when  the  slightest  movement  of  it  would  have  turned  the 
gas  on.  The  negligent  or  willful  act  of  the  stranger  in  strik- 
ing a  bystander  was  not  such  a  result  as  the  agent  of  the  com- 
pany had  the  right  to  anticipate,  **but  an  intervening  act  of 
an  independent  voluntary  agfnt  does  not  relieve  the  ])arty  doing 
the  first  wrong  from  the  consequences  of  his  wrong,  if  such  in- 
t(irvening  act  was  one  which  would  ordinarily  be  expected  to 
flow  from  the  act  of  the  first  wrongdoer."  (Thompson  on 
Negligence,  note  0,  page  1089. ) 

Various  illustrations  of  this  rule  aro  given  in  the  elementary 
books  on  the  subject  as  well  as  in  reported  cases.     If  the  agent 
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had  lost  the  key  from  his  wagon  or  even  left  it  on  the  sidewalk 
of  the  street,  and  it  had  been  picked  up  by  a  passerby,  who 
had  taken  it  to  this  box  on  the  street  and  let  on  the  gas,  it 
would  not  have  been  such  negligence  as  would  have  made  the 
company  responsible.  The  key  in  itself  was  harmless,  and 
there  would  have  been  no  reason  to  expect  that  it  would  have 
been  taken  and  used  for  such  a  wicked  purpose. 

But  every  one  should  be  held  responsible  for  his  unlawful 
acts  or  their  consequences  when  by  the  exercise  of  an  ordinary 
judgment  he  could  have  foreseen  the  danger.  Here  the  key 
was  not  only  left  on  the  public  street,  but  in  a  position  in  the 
box  where  handling  it  at  all  made  the  danger  inevitable. 

It  was  negligence  of  the  grossest  character,  and  the  result 
could  have  been  looked  for  by  any  reasonable  being.  This 
branch  of  the  case  is  discussed  on  the  idea  that  some  one  else 
than  the  agent  tampered  with  the  key,  when  there  is  no  evi- 
dence to  supi)()rt  it,  and  wh^n  it  is  app:irent  that  the  agent,  in 
withdrawing  the  key  in  his  haste  to  return,  turned  the  gas  on. 
There  is  no  escape  from  this  conclusion,  and  it  is  the  only  rea- 
sonable solution  of  the  issue  of  fact  in  this  case.  He  doubtless 
turned  the  gas  otf  before  going  into  the  cellar  and  tested  that 
fact  by  applying  his  candle  to  the  pii)e,  and  when  leaving  felt 
that  he  had  discharged  his  duty. 

He  was  gone  only  ten  minutes  when  he  returned,  took  the 
key  from  its  place  in  the  box,  and  soon  the  cellar  was  filled 
with  gas;  still  it  is  insisted  that  the  jury  had  the  right  to  find 
that  some  resp()nsi])le  intervening  agent,  unknown  to  them, 
committed  this  wrong,  and  for  that  reason  the  company  is  not 
responsible.  The  recovery  in  this  case  was  permitted  for  the 
reason  that  the  agent  of  the  defendant  undertook,  at  plaintiff's 
instance,  to  shut  off  the  gas  from  the  house  of  the  plaintiff, 
and  in  so  doing  left  the  gas  pi])es  in  such  a  condition  as  to 
cause  the  gas  to  continue  to  flow  and  fill  plaintift''s  cellar,  re- 
sulting in  the  injury  complained  of.  The  instructions  are 
given  on  this  theory,  and  whether  the  agent  of  the  company 
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turned  the  gas  on  or  some  one  else  is  iunimterial;  the  instruc- 
tions were  proper  and  embraced  the  law  of  the  case. 

It  is  insisted  that  instruction  No.  8  for  the  plaintiff  is  im- 
proper because  the  word  recklessly  is  used.  The  court  told  the 
jury  that  if  the  plaintiff,  knowing  the  dangerous  and  explosive 
character  of  gas,  and  that  the  cellar  was  filled  therewith,  reck- 
lessly proceeded  to  enter  the  same  with  a  lighted  candle,  and 
thereby  caused  the  explosion,  the  defendant  is  not  liable. 
This  instruction  was  at  best  abstract  and  without  any  evidence 
to  sustain  it,  except  the  mere  fact  that  on  smelling  the  gas  the 
appellee  went  to  the  cellar  with  a  view  of  ventilating  it,  sup- 
posing that  the  gas  was  escaping  from  the  pipes  in  the  house. 

Besides,  the  court  in  giving  instruction  No.  7  for  the  defend- 
ant said  to  the  jury:  **If  from  the  evidence  they  believe  that 
the  plaintiff,  Magdalena,  could,  by  the  exercise  of  reasonable 
and  ordinary  care,  that  is,  by  the  exercise  of  that  care  and 
prudence  which  a  person  of  ordinary  prudence  would  have  rea- 
sonably exercised  under  such  circumstances,  have  avoided  the 
effects  of  defendant's  negligence,  their  verdict  should  be  for 
the  defendant."  This  instruction  must  have  removed  any 
doubt  on  the  minds  of  the  jury  as  to  what  constituted  contrib- 
utory neglect,  and  when  there  is  no  proof  to  sustain  either  the 
instruction  given  for  the  plaintiff  or  that  for  the  defendant  on 
this  branch  of  the  case,  no  harm  could  have  resulted  in  giving 
them,  even  if  objectionable.  We  have  read  the  testimony 
carefully,  as  we  find  it  embodied  in  the  record,  and  the  only 
question  really  presented  is  as  to  the  quantum  of  damages. 
There  is  no  defense  presented;  no  testimony  that  any  one  else 
than  the  defendant's  agent  caused  the  injury,  and  no  proof  of 
contributory  neglect. 

The  testimony  authorized  the  verdict  for  the  plaintiff,  and 
that  the  damages  are  excessive  is  neither  argued  as  an  error  in 
this  court  or  as  a  ground  for  a  new  trial  in  the  court  below, 
but,  giving  to  the  defense  the  full  benefit  of  this  alleged  error, 
when  looking  to  the  testimony  we  are  not  prepared  to  say  that 
the  damages  are  excessive.     There  is  proof  conducing  to  show 
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injuriea  of  a  permanent  character  to  the  appellee,  and  by  rea- 
son of  such  negligence  on  the  part  of  its  agent  as  was  inex- 
cusable. 

Judgment  affirmed. 

Goodloe  &  Roberts  and  W.  Lindsay  for  appellant. 

Brown  &  Davie,  A.  Baker  and  W.  R.  Kinney  for  appellees. 


PORCHET'S  ADM'R  v.  SCHERZER. 
(Filed  January  15,  1885.) 

Bastard— Distribution  —  A  woman,  having  had  a  bastard  child,  subse- 
quently married  and  died,  leaving  her  husband  surviving  her.  Held— As  he 
was  entitled  to  her  personal  estate  absolutely,  even  as  against  her  legitimate 
child,  he  took  it  also  as  against  her  bastard,  and  might  dispose  of  it  by  will 
to  the  entire  exclusion  of  the  bastard. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

Appellee,  born  in  Germany  and  now  residing  there,  is  the 
illegitimate  son  of  Margarite  Scherzer,  who  subsequently  came 
to  this  country  and  married  John  L.  Porchet,  the  reputed 
father  of  appellee.  Porchet  and  wife  by  joint  exertion  ac- 
cumulated considerable  estate,  $2,700  of  which  they  loaned  on 
mortgage,  taking  notes  payable  to  Mrs.  Porchet.  Mrs.  Porchet 
died,  leaving  no  children  by  the  marriage,  administration  was 
had,  the  mortgage  lien  enforced  by  sale  of  the  property  for  the 
amount.of  the  debt,  and  John  L.  Porchet  became  the  purchaser. 
Porchet  again  married,  executed  a  will  giving  all  his  property 
to  his  wife  and  died,  his  wife  surviving.  Appellee  brought 
this  action  claiming  as  heir  of  his  mother  the  $2,700  referred 
to.  The  court  below  adjudged  that  appellee  was  entitled,  as 
the  heir  of  his  mother,  to  the  sum  sued  for,  and  from  that 
judgment  this  appeal  is  taken. 

The  court  below  api)ears  to  have  based  the  judgment  upon 
sections  4  and  5  of  chapter  81,  General  Statutes.  The  fourth 
section  provides  that:  ''In  making  title  by  descent,  it  shall  be 
February,  1885—2 
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^lo  bar  to  a  party  that  any  anceBtor,  through  whom  he  derives 
his  descent  from  the  intestate,  is  or  has  been  an  alien." 

Sections  is:  **  Bastards  shall  be  capable  of  inheriting  and 
transmitting  an  inheritance  on  the  part  of  or  to  the  mother; 
and  bastards  of  the  same  mother  shall  be  capable  of  inheriting 
And  transmitting  an  inheritance  on  the  part  of  each  other,  as 
if  such  bastards  were  born  in  lawful  wedlock  of  the  same 
parents." 

This  court  has  construed  the  fifth  section  to  apply  to  in- 
heritance in  a  direct  line  ascending  and  descending,  but  as  not 
.apph'ing  to  descent  and  distrilmtion  in  collateral  branches. 

As  applicable  to  the  question  presented  here  it  is  manifest 
that  the  section  applies  if  there  is  any  property  to  which  it  can 
attach,  but,  as  we  conceive,  there  is  no  such  property.  We 
understand  that  the  statute,  which  is  a  departure  from  the 
common  law,  was  intended,  under  the  limitation  suggested  as 
to  inheritance  in  the  direct  ascending  or  descending  line,  to 
place  the  illegitimate  child  in  the  same  relation  to  the  prop- 
erty of  the  mother  as  if  the  child  had  been  born  in  lawful  wed- 
lock. It  was  not  designed  to  give  the  l)astard  a  right  of 
inheritance  denied  to  a  legitimate  child.  If  the  mother  owned 
real  estate  or  other  property  in  her  own  right  which  would  de- 
scend to  a  legitimate  child  the  bastard  would  take  in  the  same 
way,  but  the  property  sought  to  be  recovered  here  is  not  of 
that  character.  Third  subsection  of  section  11  of  chapter  31, 
General  Statutes,  provides  that  *'a  husband  shall  have  the 
whole  surplus  of  a  deceased  wife's  personal  estate."  The 
money  sought  to  be  recovered  is  personal  estate  and  passed,  in 
the  death  of  Mrs.  Porchet,  under  this  statute  to  her  husband. 
A  legitimate  child  could  assert  no  claim  as  against  the  father, 
and  certainly  it  was  not  intended  to  give  a  better  right  to  a 
bastard. 

It  is  suggested  by  counsel  for  aj)pellee  thait  as  this  court  has 
held,  follo^\ing  the  civil  law  instead  of  the  common  law,  that 
the  subsequent  marriage  of  the  parents, with  recognition  of  the 
paternity  of  the  child,  removes  the  bar  of  illegitimacy,  appellee 
is  entitled  by  inheritance  through  the  father.     To  this  there 
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are  two  answers:  First,  there  is  no  evidence  of  recognition  of 
the  paternity  of  the  child  by  the  parents;  and,  second,  if  there 
was  the  will  of  John  L.  Porchet  giving  his  property  to  his  wife 
left  nothing  to  descend  to  his  heirs. 

As  to  the  suggestion  of  counsel  that  appellee  is  entitled  to 
this  specific  sum  of  money  as  a  gift  by  the  parents  during  their 
lifetime,  it  is  sufficient  to  say  that  there  is  no  evidence  to  sus- 
tain a  gift  inter  vivos. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
-dismiss  the  petition. 

Nelson  &  Washington  for  appellant. 

E.  W.  Hawkins  for  appellee. 


HALL  v.  FORMAN,  &c. 
(Filed  January  8,  1885.) 

Attachment  bond — Action  on— Bar  to— Where  one  has  already  recovered 
funeral  damages  against  another  for  maliciously  taking  out  an  attachment, 
he  can  not  afterwards  sue  on  the  attachment  bond  for  special  damages, 
though  the  surety  is  a  party  to  the  latter  action  and  was  not  to  the  first. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  action  was  brought  against  D.  W.  Forman  and  his 
surety,  W.  H.  Forman,  upon  an  attachment  bond  to  recover 
the  special  damages  embraced  by  it. 

A  previous  recovery  of  the  general  damages  in  an  action 
against  D.  W.  Forman  alone  for  the  wrongful  and  malicious 
suing  out  of  the  attachment  was  relied  upon  in  bar  of  the 
action. 

It  is  admitted  that  the  relief  asked  and  obtained  in  the  for- 
mer action  was  confined  to  the  injury  arising  from  loss  of 
credit,  impaired  reputation  and  injured  feelings;  while  the 
petition  in  this  case  seeks  to  recover  for  the  expense  and  loss 
of  time  in  defending  the  attachment,  attorneys'  feeB  and  costs 
incurred  in  doing  so,  and  the  loss  of  or  injury  to  the  attached 
property  by  its  seizure  and  sale. 
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The  only  question,  therefore,  presented  by  this  appeal  is 
whether  the  satisfied  judgment  for  the  general  damages  or 
those  which  resulted  necessarily  from  the  injury  is  a  bar  to 
another  action  upon  the  attachment  bond  for  the  special  dam- 
ages which  naturally,  but  not  necessarily,  arose  from  the  suing 
out  and  levy  of  the  attachment. 

While  the  tw<i  actions  differ  not  only  in  form  but  as  to 
parties,  as  well  as  the  testimony  necessary  to  establish  each, 
and  also  as  to  the  extent  of  the  recovery,  yet  the  entire  dam- 
age is  the  result  of  the  one  act  or  wrong,  and  each  action  is 
pro  eadem  causa,  or  for  the  wrongful  suing  out  and  levy  of  the 
attachment. 

In  each  action  it  is  incumbent  upon  the  plaintiff  to  show 
that  the  attachment  was  wrongfully  sued  out;  but  in  that  for 
maliciously  suing  it  out  he  must  go  further  and  show  that  the 
creditor  acted  from  malice  and  without  probable  cause.. 

The  liability  of  the  surety  in  the  attachment  bond  is  de- 
pendent upon  that  of  the  principal ;  and  if  the  latter  can  rely 
upon  a  matter  in  bar  so  can  the  security. 

The  two  actions  are  not  commensurate  as  to  remedy,  but 
that  for  maliciously  suing  out  the  attachment  comprehends 
the  other,  and  in  it  the  plaintiff  has  the  right  to  recover  the 
entire  damage  he  may  have  sustained. 

Although  he  may  have  the  right  to  bring  either  one  of  two 
actions  that  differ  in  form  and  extent  of  remedy,  yet  if  each  is 
based  upon  the  same  act,  and  he  adopts  the  one  that  compre- 
hends the  other,  the  public  peace  and  quiet  require  that  he 
should  be  satisfied. 

If  one  trespasses  upon  another  and  in  doing  so  carries  away 
the  Tatter's  horse, the  owner  may  waive  the  trespass  and  sue  for 
the  value  of  the  horpe ;  but  if  he  does  not  do  so  and  sues  for  the 
trespass  he  could  not  thereafter  sue  for  and  recover  the  value 
of  the  horse,  although  he  may  not  have  sought  in  the  first 
action  to  recover  for  the  taking  of  the  horse. 

With  this  brief  notice  of  the  reasons  which  have  been  urged 
to  show  that  the  former  judgment  should  not  he  held  to  be  a 
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Tdep  to  this  action  we  pass  to  the  statement  of  those  which,  to 
•our  minds,  lead  irresistibly  to  the  opposite  conclusion. 

Nemo  bi«  v^xaH  pro  eadem  causa  is  an  old  legal  maxim. 

If  one  tak^is  another's  property  and  sells  it  the  latter  may 
maintain  an  action  for  trespass,  or  on  the  case  for  money  had 
^nd  received,  or  replevin,  or  trover;  but  a  recovery  in  one  is  a 
bar  to  another  because  each  would  be  for  the  same  act. 

A  recovery  can  not  be  had  for  the  killing  of  one  by  willful 
neglect,  and  also  a  recovery  by  the  personal  representative  for 
the  bodily  and  mental  suffering  between  the  date  of  the  injury 
and  the  person's  dissolution  because  both  grow  out  of  the  one 
wrongful  act. 

There  is  another  rule  which  experience  has  shown  to  be  neces- 
sary as  a  guard  against  the  evil  of  excessive  litigation.  Every 
person  must  vindicate  his  rights  in  due  season  and  in  projjer 
order;  and  while,  in  our  opinion,  it  does  not  do  so  in  this  in- 
stance, yet  so  necessary  is  this  rule  to  the  general  good  that 
the  law  must  necessarily  often  operate  with  such  severity  as  to 
.individuals  as  to  deprive  them  of  their  rights. 

Thus  limitation  may  prevent  the  enforcement  of  a  just 
claim;  and  a  second  litigation  can  not  be  permitted  as  to  the 
same  transaction,  and  especially  ought  not  to  be  allowed  if  the 
first  afforded  an  opportunity  for  ccmiplete  justice. 

The  individual  inconvenience  or  loss,  if  an.y,  is  preferable  to 
•endless  uncertainty. 

The  rule  to  which  we  refer  is,  that  the  judgment  of  a  court 
of  competent  jurisdiction  is  not  only  final  as  to  all  matters  de- 
termined by  it,  but  as  to  every  other  matter  incident  to  the 
cause  or  proi)erly  belonging  to  the  subject  of  the  litigation, 
and  which  the  parties  might  have  put  in  issue  and  had  deter- 
mined. (Talbott  V.  Todd,  5 Dana,  190;  LeGuen  v.  Gouvernuer, 
.&c.,  1  John.  Cases,  486.) 

This  rule  requires  the  exercise  of  reasonable  diligence  only, 
•And  is  conducive  to  the  ends  of  justice  and  the  peace  of  society. 
It  is  based  upon  reason  and  propriety;  and  by  all  the  analogies 
£){  the  Jaw  it  follows  that  when  a  person  has  adopted  a  form  of 


Digitized  by  VjOOQiC 


476  HALL  V.  FORMAN,  &C. 

remedy  which  is  comprehensive  enough  to  aiford  him  complete 
relief,  and  has  pursued  it  to  the  extent  of  a  satisfied  judgment, 
that  he  should  not  be  allowed  afterward  to  vex  his  adversary 
with  an  unnecessary  suit. 

It  is  true  that  the  remedy  by  attachment  is  an  extraordinary 
one,  and  that  the  abuse  of  it  should  not  be  permitted.  In  pro- 
viding it  the  legislature  intended  to  protect  the  defendant  as 
well  as  the  plaintiff. 

The  seizure  of  the  property  might  be  niinous  to  the  owner 
and  wrongful,   and  yet  be  done  without  the  least  malice. 

In  such  a  case  the  plaintiff  should  at  least  be  liable  for  the- 
actual  injury;  and  the  right  to  an  action  on  the  bond  was  pro- 
vided to  meet  such  a  case.  It  has  been  called  *'a  cautionary 
bond." 

But  when  an  action  for  maliciously  suing  out  an  attachment 
can  be  maintained  then,  as  the  major  includes  the  minor,  so  it 
embraces  the  injury  covered  by  the  bond ;  and  it  is  a  correct 
principle,  and  one  necessary  to  the  proper  administration  of 
justice,  that  where  complete  reparation  can  be  had  in  a  form  of 
action  that  the  plaintiff  has  seen  fit  to  adopt,  that  he  must 
obtain  it  in  that  proceeding,  and  not  impose  needless  cost  upon 
the  other  party,  or  consume  the  time  of  the  court  with  an  un- 
necessary action. 

Any  other  rule  would  aid  in  producing  a  multiplicity  of 
suits,  which  the  law  abhors. 

The  case  of  Petitt  &  Owen  v.  Mercer,  8  B.  Mon.,  51,  only 
draws  the  distinction  between  the  two  actions,  and  defines  for 
what  the  plaintiff  may  recover  damages  in  an  action  on  the» 
bond;  and  does  not  decide,  nor  do  we  think  it  intimates,  that 
a  party  can  first  recover  damages  in  an  action  for  maliciously 
suing  out  an  attachment,  and  then  resort  to  an  action  on  the- 
attachment  bond.  At  most  it  only  intimates  that  the  adop- 
tion of  the  lesser  remedy  does  not  prevent  the  subsequent  use 
of  the  greater. 

Nor  was  the  question  now  presented  decided  or  even  raised 
in  the  cases  of  Cox  v.  Taylor,  10  B.  Mon.,  21,  and  Johnson  v. 
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The  Farmers'  Bank,  4  Bush,  283.  In  the  last-named  case  the 
action  was  upon  the  attachment  bond,  and  no  suit  had  ever 
been  brought  for  maliciously  suing  out  the  attachment. 

If  a  party  chooses  a  form  of  remedy  which  is  so  ample  that 
he  may  thereby  obtain  complete  relief,  then  he  should  i)resent 
his  whole  case;  and  if  he  does  not  do  so  he  can  not  thereafter 
sue  for  some  special  damage  arising  out  of  the  same  act,  and. 
for  the  doing  of  which  he  has  already  recovered  damages  of 
some  particular  character;  and  the  opinion  of  the  Supreme. 
Court  of  the  United  States,  in  Cromwell  v.  County  of  Sac,  94. 
U.  S.  Reps.,  85,  is  not  at  war  with  this  view  of  the  question,, 
but  in  fact  confirms  it,  if  we  correctly  understand  it. 

In  the  case  last  cited  the  former  recovery  attempted  to  be- 
relied  on  was  had  upon  a  different  cause  of  action  from  the  one 
then  being  asserted. 

In  this  instance  the  party  elected  to  first  sue  for  the  ma- 
licious suing  out  of  the  attachment.  He  could  hav^  asserted 
and  recovered  in  it  damages  for  all  his  injuries  of  every  char-^ 
acter  growing  out  of  his  adversary's  wrongful  act.  Individual, 
right  as  well  as  public  policy  requirecl  that  he  should  do  so.  It 
was  not  a  mere  privilege  given  him  by  statute,  which  he  might- 
or  might  not  exercise  according  to  his  will,  as  in  a  case  of  eject- 
ment and  a  claim  for  mesne  ijrofits;  and  the  satisfaction  he 
thus  obtained  is  conclusive,  not  only  of  all  claims  for  damage 
which  were  in  fact  then  put  in  issue,  but  of  all  which  might 
have  been  and  which  resulted  from  what  was  but  one  wrongful 
act. 

Judgment  affirn:eJ. 

Beckner  &  Nelson  for  appi- Hants. 

Haggard  &  Jones  for  appellees. 


BUTLER  V.  WHEELER,  &c. 
(Filed  January  10,  1885.) 

Married   woman— Acknowledgment— Mortgage— A    and   wife   executed    s^ 
mortgage  on  her  land  which  they  duly  acknowledged;  but  the  mortgage^. 


Digitized  by  VjOOQiC 


478  BUTLEB  V.  WHEELEB,  &C. 

iNras  not  recorded  within  eight  months,  and  when  at  last  recorded  it  was  not 
re-aoknowledged  by  the  wife.  B  bought  the  land  with  full  knowledge  of 
this  outstanding  mortgage.  Held— He  was  not  bound  by  it,  as  the  re- 
acknowledgment  of  the  wife  was  essential  under  the  Revised  Statutes  to 
the  validity  of  the  mortgage. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  mortgage  by  Edwin  Francis  and  his  wife  upon  her  land 
to  the  appellant,  J.  S.  Butler,  and  which  he  is  now  seeking  to 
enforce,  was  acknowledged  by  her  on  February  22,  1871,  but 
not  recorded  until  September  19,  1878,  a  period  of  over  two 
and  a  half  years. 

It  was  never  re-acknowledged  by  her.  On  February  26,  1878, 
she  and  her  husband  sold  and  conveyed  the  land  to  one  Kelly, 
and  he,  on  April  6,  1876,  to  the  appellee,  Wheeler. 

The  petition  alleges  that  both  Kelly  and  Wheeler  had  full 
notice  when  they  purchased  of  the  existence  of  the  mortgage. 
This  is  admitted  by  the  demurrer  to  be  true ;  and  the  sole  ques- 
tion is  whether  the  delay  in  recording  it  was  fatal  to  its 
-validity. 

If  it  was  a  nullity  when  they  purchased,  then  their  knowl- 
edge of  it  avails  nothing  for  the  appellant. 

The  question  must  ))e  determined  ])y  the  provisions  of  the 
Revised  Stritutes,  and  not  b}'  those  now  in  force. 

Section  15,  chapter  24,  Revised  Statutes,  reads  thus:  "Deeds 
made  by  residents  of  Kentucky,  other  tlian  deeds  of  trust  and 
mortgages,  shall  not  be  good  against  a  purchaser  for  a  valuable 
consideratitm  not  having  notice  thereof,  or  any  creditor,  ex- 
•cept  from  the  time  the  same  shall  be  legally  acknowledged  or 
proved  and  lodged  for  record,  unless  the  same  be  so  lodged 
within  eight  months  from  the  date  thereof." 

Section  28  says:  ** Where  deeds  have  been  or  may  be  legally 
executed,  but  not  recorded  or  lodged  for  record  in  proper  time, 
such  deeds  may  be  proved  or  acknowledged  and  recorded,  and 
be  as  effectual  from  the  time  of  so  recording  as  if  recorded  in 
proper  time.  This  section  shall  not  apply  to  the  deed  of  a 
married  woman  unless  re-acknowledged  by  her  and  recorded 
thereafter  in  proper  time. " 
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Prior  to  the  act  of  1881  relating  to  this  subject  the  law  in 
force  was  substantially  like  the  sections  supra,  and  it  was  then 
held  by  this  court  that  the  deed  of  a  married  woman  was  not 
valid  unless  it  was  recorded  or  lodged  for  record  in  the  proper 
office  within  eight  months  from  the  date  of  its  acknowledg- 
ment; and  if  this  were  not  done  it  could  only  be  rendered  ob- 
ligatory by  her  own  act.  (Applegate  v.  Gray,  9  Dana,  215; 
Scarborough  v.  Watkins  and  Wife,  9  B.  Mon.,  540.) 

The  sections  above  quoted  have  received  the  same  construc- 
tion; and  not  only  has  the  way  been  blazed,  but  so  long  fol- 
lowed that  it  would  not  be  safe  to  depart  from  it.  (McGuire 
V.  Bowman,  6  Bush,  550;  Dugan  v.  Corn,  6  Ky.  Law  Rep.,  10.) 

But  it  is  urged  that  the  same  rule  does  not  apply  to  a  mort- 
gage executed  by  a  married  woman  because  section  15,  supra, 
expressly  excepts  deeds  of  trust  and  mortgages;  and  that  the 
statute  fixes  no  time  within  which  they  must  be  recorded. 
This  point  is  not  free  from  difficulty. 

The  power,  however,  of  a  married  woman  to  make  either  a 
deed  or  a  mortgage  is  derived  solely  from  the  statute  (sections 
20-21);  and  in  giving  it,  either  the  term  *' conveyance"  or 
*'deed"  is  used  in  the  statute,  and  not  the  word  **niortgage, " 
thus  showing  that  so  far  as  married  woman  were  concerned  the 
latter  was  intended  to  be  comprehended  in  the  former;  other- 
wise it  follows  that  she  had  no  power  to  make  a  mortgage;  and 
the  power  being  thus  given  it  must  be  strictly  pursued. 

The  same  form  of  acknowledgment  and  certificate  was  pre- 
scribed bj'  the  statute  as  to  married  women,  whether  the  in- 
strument was  a  deed  or  simply  a  mortgage. 

The  22d  section  of  said  chapter  provides  that  **a  deed  of  a 
married  woman  to  ])e  effectual  shall  be  acknowledged  before 
some  of  the  officers  named  in  the  preceding  sections,  and  re- 
corded in  the  proper  office." 

We  conclude  from  a  careful  comparison  of  the  different  sec- 
tions that  wherever  the  word  *'deed"  occurs  in  those  relating 
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to  marriei  women  that  it  embraces  a  mortgage;  and  that  sec- 
tion 15,  supra,  relates  only  to  the  deeds  of  persons  sui  juris, 
save  so  far  as  a  time  for  recording  is  named;  or  otherwise  no 
effect  whatever  can  be  given  to  the  latter  clause  of  section  28, 
which  says:  "This  section  shall  not  apply  to  the  deed  of  a 
married  woman  unless  re-ackuov/ledged  by  her,  and  recorded 
thereafter  in  proper  time." 

The  statute  made  a  difference  between  the  deed  of  a  married 
woman  and  that  of  a  person  sui  juris. 

In  the  latter  case  it  was  always  valid  inter  partes,  although 
never  recorded;  but  in  the  former  this  was  not  true  under  the 
Revised  Statutes,  while  it  is  under  the  General  Statutes,  the 
last  clause  of  said  section  28  having  l)een  omitted  from  the 
latter. 

.  Under  the  Revised  Statutes  the  purpose  of  recording  in  the 
one  case  was  to  give  notice  of  the  existence  of  the  instrument, 
while  in  the  other  it  was  necessary  to  its  validity;  and  if  the 
deed  of  a  feme  covert  was  not  recorded  in  proper  time  it  was  a 
nullity  even  inter  partes. 

If  the  recording  of  the  feme's  deed  was  necessary  to  pass  her 
right,  we  see  Jio  reason  why  it  was  not  equally  as  necessary  in 
the  case  of  a  mere  mortgage.  If  it  was  needful  in  the  one  case 
because  there  had  to  be  a  privy  examination,  then  it  was. 
equally  so  in  the  other,  as  the  same  formality  of  execution  was 
requisite. 

The  section  of  the  statute  which  fixes  the  eight  months 
limit  for  recording  uses  the  term  ''deeds"  in  doing  so;  and  the 
sections  empowering  a  married  woman  to  execute  a  mortgage 
use  the  same  term,  hence  the  limitation  in  the  one  section 
must  have  ))een  intended  to  apply  to  the  other,  and  this  is  the 
more  evident  because  section  28,  supra,  speaks  of  a  ''proper 
time"  within  which  the  deed  of  a  married  woman  must  be  re- 
corded, and  no  time  whatever  is  fixed  by  the  statute  save  said 
eight  months. 

When  the  entire  statute  relating  to  the  subject  is  considered, 
but  one  conclusion  can  be  reached ;  and  that  is,  that  the  re- 
cording of  the  mortgage  in  question  within  a  certain  time  waa 
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necessary  to  its  validity,  and  that  the  appellant's  loss  results 
from  his  own  neglect. 

The  husband,  Edwin  Francis,  has  no  interest  in  the  land 
liable  to  the  mortgage. 

He  acquired  none  at  the  death  of  his  wife  as  they  had  pre- 
viously sold  it,  and  under  the  statute  he  could  only  become  a. 
tenant  by  the  curtesy  in  the  real  estate  owned  or  possessed  by 
her  at  her  death. 

Judgment  affirmed. 

Sam'l  McKee  for  appellant. 

C.  B.  Seymour  for  appellees. 


SULLIVAN,  (fee.  V.  KUYKENDALL. 
(Filed  January  22,  1885.) 

1.  Presumptions— Letters— Evidence— The  fact  of  maiUng  a  letter  properly- 
addressed,  with  postage  prepaid,  creates  no  legal  presnmption  that  it  was 
duly  received;  but  it  is  merely  a  fact  which  is  to  be  weighed  along  with 
other  evidence  in  determining  the  question,  and  to  which  no  more  presump- 
tion attaches  than  to  any  other  fact. 

2.  Telephone  message— Evidence— Where  A,  desiring  to  talk  over  the  t-ele- 
phone  with  B,  asked  the  operator  to  c«ill  him,  and  the  operator  thereupon 
had  a  conversation  with  B,  reporting  to  A,  who  was  standing  by,  what  B 
said  as  it  came  over  the  wire,  Held— In  subsequent  action  between  A  and  B 
the  former  might  prove  by  himself  and  others  what  the  operator  reported  to 
him  as  c«)ming  from  B,  the  operator  being  called  and  not  remembering  the 
conversation. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

By  the  terms  of  a  verbal  contract  for  the  sale  of  personal 
property  the  appellants,  Sullivan  &  Co.,  were  to  estimate  and 
receive  it  within  ten  days  after  notice  from  the  appellee,  Kuy- 
kendall,  that  it  was  ready. 

On  January  26,  1880,  he  wrote  them  a  -letter,  which  by  due- 
course  of  mail  should  have  been  received  by  them  within  the 
next  two  days,  but  which  in  point  of  fact,  as  the  testimony- 
shows,   was  not  received  until   February   17,    1880,  notifying; 
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them  that  the  property  would  be  ready  for  them  on  February 
9,  1880. 

About  February  11th  or  12th,  1880,  Green  river  began  rising, 
and  by  the  18th  of  the  same  month  had  overflowed  its  banks, 
and  the  property  being  along  them,  was  in  the  main  destroyed. 

The  letter  above  named  was  properly  enveloped,  stamped 
and  deposited  in  the  postoffice,  and  addressed  to  the  appellants 
at  their  usual  postoflBce. 

The  lower  court  in  substance  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  said  letter  was  written ;  ad- 
dressed to  the  appellants  at  their  proj)er  postoffice;  duly 
stamped,  and  placed  in  the  office,  then  the  presumption  was 
that  it  was  received  in  due  course  of  mail,  and  that  this  pre- 
sumption must  prevail  unless  overthrown  by  satisfactory  evi- 
dence that  it  was  not  so  received. 

This  instruction  was  doubtless  based  upon  the  statement  to 
be  found  in  gome  text  books,  and  a  few  cases  to  the  effect  that 
when  a  letter  is  sent  by  the  post  it  is  to  be  presumed  from  the 
known  course  in  that  department  of  the  public  service  that  it 
reached  its  destination  at  the  usual  time,  and  was  received  by 
the  person  to  whom  it  was  addressed,  if  living  there,  and 
usually  receiving  his  letters  at  that  place. 

It  will  be  found,  however,  that  the  most  of  these  cases  go  no 
further  than  to  hold  that  in  the  absence  of  all  other  evidence 
upon  the  point  that  the  mailing  of  a  letter,  properly  directed, 
raises  a  presumption  that  it  was  received ;  and  that  this  pre- 
fjumption  must  prevail  unless  rebutted  by  other  testimony. 

In  the  leading  case  of  Huntley  v.  Whittier,  105  Mass.,  891, 
the  learned  judge  (Gray,  J. )  said  that  the  depositing  of  a 
letter  in  the  j)09toffice,  addressed  to  a  merchant  at  his  place  of 
business,  is  prima  facie  evidence  that  he  received  it  in. the  or- 
dinary course  of  mail ;  but  that  the  jury  should  be  so  instructed 
only  in  the  alisence  of  other  testimony  upon  the  point. 

The  case  of  Russell  v.  Buckley,  4  R.  I.,  525,  is  to  the  same 
effect;  while  authority  is  abundant  that  the  mailing  of  a  letter 
creates  no  presumption  whatever  that  it  was  duly  received. 
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In  United  States  v.  Babcock,  8  Dillon's  C.  C.  Reports,  571, 
Judge  Dillon  uses  this  language:  *'Upon  the  subject  of  the  ad- 
missibility of  letters,  by  one  person  addressed  to  another,  by 
name,  at  his  known  postoffice  address,  prepaid,  and  actually 
deposited  in  the  postoffice  we  concur,  both  of  us,  in  the  conclu- 
sion, adopting  the  language  of  Chief  Justice  Bigelow,  in  Com- 
monwealth V.  Jeffries,  7  Allen,  568,  that  this  is  evidence- 
tending  to  show  that  such  letters  reached  their  destination; 
and  were  received  by  the  persons  to  whom  they  were  addressed. "" 

This  is  not  a  conclusive  presumption,  and  it  does  not  even 
create  a  legal  presumption  that  such  letters  were  actually  re- 
ceived; it  is  evidence  tending,  if  credited  by  the  jury,  to  show 
the  receipt  of  such  letters. 

In  the  case  of  negotiable  paper  it  has  long  been  held  that  the 
depositing  of  a  letter  in  the  postoffice  by  the  holder  to  the  in- 
dorsers  is  not  only  good  prima  facie  evidence,  but  sufficient  to 
establish  the  fact  that  notice  was  given ;  but  this  rule  has  been 
established  by  the  law  merchant  through  commercial  necessity. 

By  the  common  law  this  presumption  did  not  exist  even  as 
to  negotiable  paper;  and  after  a  careful  examination  of  the 
authorities  we  are  satisfied  that  it  ought  not  to  be  held  to  arise 
in  ordinary  business  transactions,  and  especially  between  men 
whose  business  does  not  require  them  to  watch  the  arrival  of 
the  mails.  (Freeman  v.  Morey,  4  Me.,  50;  Nat.  Bank  v.  Mc- 
Manigle,  69  Penn.,  156;  Greenfield  Bank  v.  Crafts,  &c.,  4 
Allen,  447. ) 

The  mailing  of  the  letter  in  this  instance  created  no  legal 
presumption,  but  was  proper  testimony  to  be  considered  by  the 
jury,  together  with  the  other  evidence,  in  determining  when  it 
was  received,  and  they  should  not  have  been  instructed  that  a 
presumption  arose  from  it,  which  must  prevail  unless  over- 
thrown by  other  satisfactory  evidence. 

The  instructions  in  other  respects  were  unobjectionable. 

The  appellants  relied  upon  an  alleged  new  contract  betw^een 
them  and  the  appellee  by  which  the  one  sued  upon  was  an- 
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nulled ;  but  this  was  a  question  of  fact  as  to  which  the  testi- 
mony was  conflicting,  and  the  finding  of  the  jury  would  not, 
therefore,  be  disturbed,  if  this  were  the  only  question  pre- 
sented by  this  appeal. 

In  view  of  another  trial  of  the  case  it  is  proper  that  we 
should  pass  upon  what  seems  to  us  to  be  a  new  question  as  to 
the  competency  of  certain  testimony ;  at  least  we  have  been 
unable  to  find  any  direct  authority  upon  it. 

The  appellee  upon  going  to  the  place,  on  February  9,  1880, 
where  the  property  was  to  be  received  did  not  find  the  a]>pel- 
lants  or  any  one  representing  them  there. 

He  thereupon  went  to  a  tele2)hone  oflBce  at  Morgantown, 
Ky.,  for  the  purpose  of  communicating  with  the  appellants  at 
Bowling  Green,  Ky. ;  and  not  being  accustomed  to  the  use  of 
the  instrument  he  got  the  operator  to  talk  for  hitn.  He  first 
directed  him  to  call  for  the  appellant,  Sullivan,  and  he  did  so, 
the  Bowling  Green  operator  reporting  back  that  he  would  send 
for  him  to  come  to  the  office.  Presently  the  Morgantown 
operator  told  the  appellee  that  Sullivan  was  at  the  Bowling 
Green  office  and  desired  to  know  what  was  wanted ;  and  there- 
upon a  conversation  took  place,  Sullivan  using  the  instrument 
himself  while  the  Morgantown  operator  talked  for  the  appellee, 
and  told  him  what  Sullivan  said  as  it  came  over  the  wire. 

The  latter  testifies  that  on  that  day  he  had  a  conversation 
over  the  telephone  with  some  one  at  Morgantown,  and  upon 
the  same  subject  to  which  the  appellee  says  the  conversation 
related;  but  they  differ  widely  as  to  what  was  said.  The  Mor- 
gantown operator,  })eing  introduced  as  a  witness,  testifies  that 
upon  the  day  named  he  had  a  conversation  upon  that  subject 
with  some  one  at  Bowling  Green,  whom  the  operator  there 
told  him  was  Sullivan,  but  that  he  does  not  recollect  what  was 
said.  Under  this  state  of  case  the  court  below  permitted  the 
appellee  to  i^rove  by  himself  and  two  other  persons,  who  were 
present  at  the  time,  what  the  Morgantown  operator  reported 
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to  appellee,  while  the  conversation  was  going  on  over  the  wire, 
as  being  said  by  Sullivan. 

It  is  certain  that  the  latter  did  talk  over  the  wire,  because 
he  says  so.  The  appellee  did  not  pay  the  telephone  charge, 
and  it  does  not  appear  who  did,  save  the  Bowling  Green 
operator  reported  to  the  Morgantown  one  that  Sullivan  would 
d«)  so,  and  the  latter  is  silent  upon  this  point. 

It  would  beyond  question  have  been  competent  to  prove  by 
the  Morgantown  operator  what  Sullivan  said  to  him ;  but 
whether  his  report  to  the  appellee  of  what  Sullivan  was  saying, 
made  as  the  conversation  progressed,  is  competent  or  falls 
within  the  domain  of  incompetent  testimony  is  a  question  of 
importance  in  view  of  the  astonishing  growth  of  the  business 
to  which  it  relates,  and  one  not  free  from  difficulty. 

In  the  case  of  a  telegram  the  original  must  usuall}'  be  pro- 
duced in  evidence,  or  its  loss  shown,  before  its  contents  can  be 
proven  or  the  copy  delivered  by  the  operator  to  the  party  re- 
ceiving the  message  used,  unless  it  be  where  the  copy  becomes 
primary  testimony  ))y  the  telegraph  company  being  the  agent 
of  the  sender. 

In  the  use  of  the  telephone,  however,  the  parties  talk  with 
each  other  as  if  face  to  face ;  and,  save  where  a  message  is  sent, 
there  is  no  written  evidence  of  what  has  passed.  By  inventive 
means  they  are  brought  together  for  the  transaction  of  business. 

It  is  a  well-settled  rule  that  where  one  through  an  interpreter 
makes  statements  to  another,  that  the  interpreter's  statement 
made  at  the  time  of  what  was  so  said  is  competent  evidence 
against  the  party. 

The  interpreter  need  not  be  called  to  prove  it;  but  the  inter- 
preter's statement  made  at  the  time  may  be  proven  by  third 
persons,  who  were  present  and  heard  it.  (Camerlin  v.  Palmer 
Co.,  10  Allen,  539;  Schearer  v.  Harber,  86  Ind.,  58(5;  1  Green- 
leaf's  Evi.,  section  188;  1  Phillip's  Evi.,  519,  side  page.) 

The  reason  of  this  rule  is,  that  the  interpreter  is  the  agent 
of  both  parties,  and  acting  at  the  time  within  the  scope  of  his 
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authority;  and  we  have  been  unable  to  draw  any  satisfactory 
distinction  between  this  case  and  the  one  under  consideration. 

The  argument  is  at  least  plausible,  if  not  correct,  that  the 
testimony  in  question  is  competent  as  a  part  of  the  res  gestsB, 
aside  from  the  question  of  agency. 

It  is  true  the  parties  can  not  see  each  other;  but  the  state- 
ments of  an  interpreter  between  blind  persons  could  be  proven 
by  third  parties,  without  calling  the  interpreter  as  a  witness ; 
and  by  telephonic  means  persons  are  as  much  together  for  all 
purposes  of  conversation  and  actors  in  what  may  be  occurring 
as  if  they  were  immediately  present  with  each  other. 

We  must  not  be  understood,  however,  as  holding  the  testi- 
mony competent  upon  the  above  ground  because  there  i» 
another  reason  for  so  ruling  which  is  conclusive  to  our  minds. 

Subject  to  various  qualifications  the  old  rule  that  a  party 
must  produce  the  best  evidence  within  his  power  to  prove  a 
fact  should  govern.  But  as  business  expands  by  the  aid  of  new 
inventions  wider  scope  must  be  given  to  the  rules  of  evidence. 
Therp  is  no  need,  however,  of  any  departure  or  innovation  in 
this  case  because  it  is  a  well-settled  rule  of  evidence  that  the 
statements  of  an  agent,  when  acting  within  the  scope  of  his 
agency,  are  competent  against  his  principal. 

When  one  is  using  the  telephone,  if  he  knows  that  he  is  talk- 
ing to  the  operator,  he  also  knows  that  he  is  making  him  his 
agent  to  repeat  what  he  is  saying  to  another  party ;  and  iu 
such  a  case  certainly  the  statements  of  the  operator  are  com- 
petent, being  the  declarations  of  the  agent  made  during  the 
progress  of  the  transaction. 

If  he  is  ignorant  whether  he  is  talking  to  the  person  with 
whom  he  wishes  to  communicate  or  with  the  operator,  or  even 
any  third  party,  yet  he  does  it  with  the  expectation  and  inten- 
tion on  his  part  that  in  case  he  is  not  talking  with  the  one  for 
whom  the  information  is  intended,  that  it  will  be  communi- 
cated to  that  person :  and  he  thereby  makes  the  person  receiv- 
ing it  his  agent  to  communicate  what  he  may  have  said.  This 
should  certainly  be  the  rule  as   to  an  operator  because  the  per- 
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son  using  a  telephone  knows  that  there  is  one  at  each  station 
whose  business  it  is  to  so  act;  and  we  think  that  the  neces- 
sities of  a  growing  business  require  this  rule,  and  that  it  ia 
sanctioned  by  the  known  rules  of  evidence. 

Judgment  reversed.  ^ 

Judge  Pryor  delivered  the  following  dissenting  opinion  r         : 

The  question  decided  in  this  case  is  novel  and  of  great  im- 
portance to  the  commercial  world. 

The  terms  of  a  contract  are  attempted  to  be  established  by 
messages  alleged  to  have  been  forwarded  by  the  one  to  the 
other  of  the  parties  over  a  line  of  telephone  extending  from 
Morgantown  to  Bowling  Green. 

The  appellee  being  desirous  of  showing  that  the  appellant 
agreed  to  receive  a  lot  of  hooppoles  on  the  })ank  of  Green  river 
within  a  certain  time,  applied  to  the  telephone  agent  at  Mor- 
gantown to  ascertain  from  Sullivan,  the  appellant,  at  Bowling 
Green,  why  he  did  not  attend  for  the  purpose  of  receiving  the 
poles.  The  agent  at  Morgantown  telephoned  to  the  agent  at 
Bowling  Green  in  regard  to  Sullivan,  and  sent  a  message  back 
that  Sullivan  was  present  at  Bowling  Green  and  would  answer 
for  himself. 

The  message  sent  by  Sullivan  was  (as  Sullivan  swears,  and 
that  fact  is  nowhere  contradicted)  to  the  effect  that  he  had 
not  been  notified  that  the  hoop})ole8  were  ready,  and,  there- 
fore, did  not  send  to  receiv'e  them.  The  appellee  says  that  the 
message  he  received  from  Sullivan  at  -Bowling  Green  was  that 
the  agent  of  appellant  was  sick,  and  for  that  reason  did  not  send 
him  down.  This  is  denied  by  Sullivan,  and  the  operator  at 
Morgantown  recollects  that  the  message  was  in  regard  to  the 
hooppoles,  but  fails  to  recollect  what  it  was.  The  appellee  was 
then  allowed  to  prove  what  the  agent  at  Morgantown  told  him 
as  to  the  character  of  the  message,  and  that  was  **that  he 
failed  to  send  because  Allen  was  sick."  He  was  also  allowed 
to  prove,  by  one  or  two  others  in  the  room,  that  the  telegraph 
Februar>^  1885—3 
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operator  at  Morgantown  made  that  statement  to  the  appellee. 
It  is  not  pretended  that  either  the  appellee  or  those  present 
heard  what  was  said  by  the  appellant,  and  all  they  know  as  to 
the  nature  of  the  response  made  to  appellee's  inquiry  is  what 
was  told  them  by  the  operator,  who  does  not  himself  recollect 
what  the  resi)onse  was.  It  is  difficult  to  understand  upon 
what  principle  this  testimony  is  to  be  admitted.  It  can  not 
be  said  that  the  operator  at  Morgantown  was  the  agent  of  Sul- 
livan, the  appellant,  at  Bowling  Green,  and  for  that  reason 
his  admissions  are  binding  on  the  principal.  Nor  can  it  be 
said  that  he  was  the  agent  of  Sullivan  for  the  purpose  of  ascer- 
taining what  the  contract  was,  but  on  the  contrary  he  was  the 
agent  of  the  appellee.  The  latter  wanted  this  agent  to  inquire 
of  Sullivan,  who  doubtless  did  not  even  know  him,  why  he  had 
failed  to  take  the  hooppoles  on  a  named  day,  and  the  informa- 
tion was  given  him  by  Sullivan,  as  the  latter  admits.  But 
this  admission  appellee  says  is  untrue  because  the  agent  of  the 
appellee  told  other  parties,  not  in  the  presence  of  Sullivan, 
that  the  reason  you  failed  to  come  was  that  your  man  was 
sick.  The  agent  don't  recollect  what  the  message  was,  but 
those  present  recollect  what  the  agent  said  it  was. 

A  telephone  agent  who  makes  an  inquiry  through  the  tele- 
phone for  the  benefit  of,  and  at  the  instance  of,  another  is  not 
made  the  agent  of  the  part}'  responding.  The  relation  of  prin- 
cipal and  agent  can  not  arise  further  than  to  admit  the  testi- 
mony of  the  operator  as  to  what  the  conversation  was.  He 
will  not  ))e  allowed  to  close  his  mouth,  and  others  permitted  to 
testify  as  to  his  statements  of  what  passed  between  him  and 
the  party  sought  to  be  made  liable. 

The  human  voice,  by  means  of  this  remarkable  discovery, 
may  be  heard  at  almost  any  distance.  It  requires  neither 
science  or  skill  to  use  it  as  a  means  of  conversation,  and  the 
result  is  that  almost  any  one  in  the  office  may  l)e  called  on  to 
use  it  for  others,  and  to  establish  the  rule  that  the  declarations 
of  the  one  receiving  the  message  as  to  the  sul^stance  of  the  re- 
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spouse  made  is  subvertive  not  only  of  a  well-recognized  rule  of 
evidence,  but  dangerous  in  its  ai)plication. 

The  operator  is  not  an  interpreter  in  a  legal  sense.  When 
persons  of  different  nationalities  are  unable  to  understand  each 
other  they  call  on  an  interpreter  and  he  speaks  for  them — in 
their  presence — those  i)resent  hear  his  statements.  This  is 
original  testimony,  as  much  so  as  if  the  same  witnesses  were 
present  and  heard  the  parties  themselves  conversing  with  each 
other.  There  is  no  analog)^  between  the  case  of  an  interpreter 
and  that  of  a  telephone  operator.  Here  the  parties  conversing 
Are  miles  apart;  the  one  is  called  to  respond  to  the  other; 
ivhen  Sullivan  responds  he  is  responding  to  Kuykendall,  al- 
though through  the  agency  of  another.  That  operator  can 
«wear  to  what  the  statements  were,  but  his  declarations  are  no 
more  competent  than  if  Kuykendall  himself  had  talked  to 
Sullivan,  and  reported  to  others  what  Sullivan  said.  If  the 
operator's  statements  are  competent,  so  would  Kuykendall's 
have  been  if  he  had  made  the  inquiry  and  heard  the  response. 

That  one  may  consult  another,  his  agent,  by  telephone  is 
not  questioned,  but  that  one  who  responds  to  an  inquiry  makes 
the  party  to  whom  he  responds  such  an  agent  as  that  the  lat- 
ter's  declarations  are  competent  against  him,  I  deny. 

To  illustrate  the  position  assumed  in  this  case,  and  leaving 
the  telephone  for  a  brief  moment:  The  appellee  sends  the  op- 
erator at  Morgantown  to  Bowling  Green  .to  know  of  Sullivan 
why  he  failed  to  take  the  timbers.  He  makes  the  inquiry  of 
Sullivan,  and  reports  to  those  present  in  the  room  at  the  time 
that  Sullivan  told  him  it  was  because  ** Allen  was  sick."  This 
Sullivan  denies.  Is  it  then  competent  for  Kuykendall  to  prove 
by  those  present  (the  operator  not  recollecting)  what  report 
the  operator  made  to  them?  If  Sullivan  heard  what  the  o})- 
erator  said  to  the  bystanders  it  would  be  competent,  or  if  it 
could  be  inferred  that  he  heard  what  was  said  it  might  be  com- 
petent, Vnit  when  you  concede  that  he  did  not  hear,  as  must 
have  been  the  case  when  he  was  telephoned,  it  would  be  clearly 
incompetent.     The  operator  would  be  as  much  the  agent  cf 
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Sullivan  in  the  one  case  as  in  the  other,  but  really  not  thfr- 
agent  in  either  instance. 

Two  merchants  on  one  side  of  Main  street  propose  to  buy 
100  barrels  of  pork  from  a  merchant  on  the  opposite  side.  The 
one  directs  his  clerk  to  telephone  the  merchant  on  the  opposite 
side  of  the  street  that  he  will  give  him  $10  per  barrel  for  the 
100  barrels.  The  clerk  telephones  and  reports  the  response  to 
his  principal  and  those  present  that  the  proposition  is  accepted. 
The  other  merchant,  who  has  no  telephone,  directs  his  clerk  to- 
step  to  the  door  and  call  to  the  merchant  on  the  opposite  side», 
making  the  same  proposition.  He  does  so,  and  reports  an 
acceptance  of  the  proposition.  The  merchant  refuses  to  de- 
liver the  pork  in  either  instance  because  he  says  he  agreed  to 
take  $12  per  barrel,  and  this  was  his  response,  and  he  proves 
this  to  have  been  the  response  made  by  himself  and  those  pres- 
ent. The  two  clerks  fail  to  recollect  what  the  response  was, 
but  it  is  offered  in  each  instance  to  prove  the  report  made  by 
the  two  clerks  to  their  principal,  and  in  this  manner  contra- 
dict the  statements  of  those  who  heard  the  response  made. 
Can  such  testimony  be  competent?  It  is  certainly  incompe- 
tent in  the  one  case  and  not  competent  in  the  other  unless  the 
necessities  of  trade  connected  with  this  new  discovery  requires 
a  departure  from  a  well-recognized  rule  of  evidence. 

It  is  at  last  a  question  solely  as  to  what  the  conversation 
was.  Those  who  heard  it  are  competent  witnesses,  but  their 
statements  to  others  as  to  what  they  heard  are  inadmissible. 

Suppose  Sullivan,  instead  of  talking  himself,  had  conversed 
through  the  o])erator  at  Bowling  Green,  then  the  statements 
of  the  operator  at  Morgan  town,  according  to  the  principal 
opinion,  could  be  competent  to  contradict  the  oath  of  the  op- 
erator at  Bowling  Green  as  to  the  message  sent  by  him.  That 
this  could  be  done  if  the  operator  at  Morgantown  was  called  as 
a  witness  is  not  doubted,  but  his  statements  to  others  as  to  the 
conversation  should  have  been  excluded.  Nor  can  such  testi- 
mony be  admitted  upon  the  ground  that  it  was  the  best  testi- 
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mony  the  appellee  under  the  circumstances  could  produce. 
Such  a  rule  would  open  the  door  for  all  hearsay  testimony. 

Such  agents  could  easily  be  found  willing  to  report  a  con- 
versation to  others  that  they  would  not  swear  to  themselves. 

It  is  maintained,  however,  that  this  operator  was  an  agent, 
and  acting  within  the  scope  of  his  authority,  and,  therefore, 
his  statements  are  admissible.  What  was  the  scope  of  his 
authority?  Are  the  statements  of  an  agent  for  a  special  pur- 
pose admissible  to  prove  the  extent  of  his  authority?  If  so,  it 
is  a  novel  doctrine.  The  acts  of  an  agent  may  be  permitted  so 
as  to  presume  general  authority,  but  where  the  power  is  special 
4ind  he  departs  from  it  his  transaction  is  void.  So  if  A  au- 
thorizes B  to  tell  C  that  I  will  take  his  poles  on  a  fixed  day, 
and  B  tells  him  that  A  will  take  them  ten  days  prior  to  that 
iiime,  there  being  no  other  agency,  he  has  no  power  to  bind  A, 
and  certainly  his  statements  are  not  competent  to  show  the  ex- 
tent of  the  special  agency. 

The  testimony  is  purely  hearsay,  and  all  the  reasons  induced 
by  consideration  of  both  public  and  private  interests  for  ex- 
•cluding  that  character  of  testimony  apply  with  great  force  to 
this  case.  While  I  concur  in  the  reversal  of  the  judgment,  I 
must  dissent  from  so  much  of  the  opinion  as  authorizes  the  ad- 
mission of  this  testimony. 

Halsell  &  Mitchell  and  E.  W.  Hines  for  appellants. 

N.  A.  Porter  for  appellee. 


STUBBINS  V.  MITCHELL. 
(Filed  January  24,  1885. ) 

1.  Surety— Contribution— Where  a  surety  pays  the  debt  by  giving  bis  note 
^or  it  be  is  entitled  to  contribution  from  his  co-surtty,just  as  if  he  had  paid 
in  cash ;  and  if  the  creditor  should  return  the  note  to  him  unpaid  as  a  pres- 
ent, he  may  still  have  contribution  just  as  if  he  had  lieen  compelled  to 
pay  it 

2.  Execution  Fale— Setting  aside—Lien- Where  property  is  sold  under  exe- 
cution for  more  than  is  in  fact  due  the  sale  should  bd  set  aside,  but  the  lien 
nnder  the  execution  is  still  good. 
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Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  liy  Judge  Lewis. 

In  1874  Mary  Stubbing,  as  principal,  and  appellant  and  a])- 
pellee,  sureties,  gave  to  Robinson  their  promissory  note  for 
$1,824.20,  upon  which,  in  1875,  he  recovered  a  judgment  which 
the  defendants  replevied  in  the  office,  W.  H.  Payne  being  then 
surety  in  the  bond,  but  afterwards  released  by  operation  of  law. 

February  23,  1876,  in  consideration  of  $100  then  paid  and 
his  promissory  note  for  the  balance  then  due  on  the  replevin 
bond  payable  one  day  after  date,  Robinson,  in  writing  endorsed 
thereon,  assigned  the  replevin  bond  to  ap])ellee  Mitchell  for 
his  use  and  benefit  without  recourse. 

August  16,  1877,  an  execution  endorsed  for  the  use  and  ben- 
efit  of  Mitchell  was  issued  on  the  replevin  bond,  which  was* 
staid  by  his  order.  Afterwards  from  notes  placed  in  the  hands 
of  Mitchell  by  Mary  Stubbins,  the  principal  in  the  note,  he 
realized  at  one  time  $74.11,  and  at  another  $1,616.62,  which 
were  credited  on  the  replevin  bond.  And  an  execution  en- 
dorsed as  before  mentioned  was  levied  upon  the  property  of  ap- 
pellant, his  co-surety,  which,  October  27,  1879,  was  sold  for 
the  sum  of  $ . 

This  action  was  instituted  by  appellant  September,  1880,  for 
the  purposp  of  obtaining  judgment  setting  aside  the  sale  of  his 
property  under  the  execution,  restoxing  the  property  to  him, 
and  peri)etually  enjoining  Mitchell  collecting  or  coercing  au)'^ 
money  from  him  on  account  of  the  replevin  bond. 

It  was  upon  final  trial  of  the  action  adjudged  ])y  the  court 
that  Mitchell  had  discharged  the  debt  upon  which  he  and  ap- 
pellant Stul)bins  were  jointly  bound,  and  had  the  riglit  to 
have  the  execution  upon  the  re]ileviii  bond  endorsed  for  his 
benefit,  and  to  levy  and  sale  for  one-half  what  he  paid  thereon. 
But  the  sale  was  set  aside  l)ecause  it  was  made  for  a  great(^r 
sum  than  was  due  from  ai)pellant  to  ap|)ellee.  It  was  further 
adjudged  that  ai)pellant  had  acquired  a  lien  upc.n  thf^  property 
levif'd  on,  and  bus  the  right  to  a  writ  of  venditioni  exponas. 
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It  is  conteiuleil  on  tliis  appeal  that  tlie  note  executed  by  aj>- 
pellee  was  not  such  a  payment  as  entitles  him  to  contribution 
from  appellant,  his  co-surety ;  second,that  appellee  had  no  right 
to  proceed  against  appellant  for  contribution  while  Mary  Stub- 
bins  had  property  subject  to  the  debt;  third,  that  the  execution 
should  have  been  quashed.  It  is  further  contended  by  counsel 
that  inasmuch  as  the  creditor,  Robinson,  some  time  after  it 
was  executed,  surrendered  the  note  to  appellee  without  pay- 
ment, the  latter  having  in  fact  paid  nothing,  is  not  entitled  to 
contribution  from  his  co-surety. 

In  the  case  of  Atkinson  v.  Stewart,  2  B.  Mon.,  848,  it  was 
held,  as  had  been  previously  decided  in  Robertson  v.  Maxcey, 
6  Dana,  101,  that  when  a  surety  pays  off  a  note  by  a  note  in 
part  and  money  for  the  residue,  and  the  principal  be  insolvent, 
such  surety  has  a  right  to  demand  contribution  from  the  other 
joint  sureties,  though  the  substituted  note  be  not  fully  paid. 

So  it  should  be  now  considered  settled,  and  in  our  opinion 
correctly  settled,  that  as  between  co-sureties  a  discharge  of 
their  obligation  by  the  acceptance  in  lieu  of  it  of  the  note  of 
one  of  them  must  be  deemed  a  payment  in  money,  in  the  mean- 
ing of  the  statute. 

In  this  case  we  think  it  clear  that  all  had  been  paid  by  the 
principal  in  the  note  that  could  be  coerced  from  her  by  process 
of  law,  and  sh^  was  insolvent  when  appellee  caused  the  execu- 
tion upon  the  replevin  bond  to  be  levied  on  the  property  of  ap- 
pellant to  satisfy  his  one-half  of  the  debt  then  unpaid. 

The  creditor,  Robinson,  not  only  acceptf^l  from  appellee  $1(X) 
in  money  and  his  not(»  for  thp  residue  of  his  del>t,  Init  assigned 
and  transferred  th(^  replevin  bond  to  him,  thus  placing  it  out 
of  his  power  thereafter  to  coerce  the  payment  of  the  replevin 
bond  from  tln'  parties  to  it,  which  was  ecpiivalent  to  a  ])aymeiit 
and  dischari^e  of  it  by  appellee. 

The  nott^  giv^'n  by  app*'l]«'e  to  Robinson  is  shown  by  the  evi- 
dence to  have  bcMn  executed  at  the  suggestion  of  the  latter, 
and  in  good  faith,  and  with  thf^  inttMition  and  expc^ctation  on 
the  part  of  ai)i)ellee  to  pay  it,  as  h(^  was  legally  bound  to  do. 
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But  a  short  time  before  the  death  of  Robinson  he  delivered  the 
note  to  appellee,  and,  as  stated  by  appellee  in  consideration  of 
their  long  friendship,  made  him  a  present  of  it.  It  is,  how- 
ever, stated  by  a  witness  that  on  one  occasion  he  heard  a  con- 
versation between  appellee  and  Robinson,  in  which  the  former 
promised  to  pay  back  to  Robinson's  wife,  if  living,  and  if  not 
to  his  estate,  whatever  he,  appellee,  might  collect  on  the  orig- 
inal debt.  But  whether  Robinson  gave  him  the  note  abso- 
lutely, or  made  the  payment  of  it  conditional  upon  his 
collecting  the  original  debt,  makes  no  difference.  The  ques- 
tion is  whether  appellee  has  lost  his  right  to  contribution 
merely  because  Robinson  has  seen  proper  through  his  friend- 
ship to  make  the  payment  of  the  note  conditional  or  to  give  it 
up  absolutely.  It  seems  to  us  that  appellee  having,  by  the 
payment  of  $1(K)  and  the  execution  of  the  note,  divested  Rob- 
inson of  all  interest  in  the  replevin  bond,  and  the  right  to  co- 
erce satisfaction  of  it,  and  himself  acquired  by  assignment  the 
benefit  of  it,  they  might  thereafter  make  whatever  agreement 
as  to  the  payment  of  the  note  they  saw  proper,  and  that  if 
Robinson  chose  from  feelings  of  friendship  to  either  indulge 
appellee  as  to  the  time  and  manner  of  payment  or  to  release 
him  altogether,  appellant  has  no  right  to  claim  profit  and  ad- 
vantage to  himself  on  that  account  nor  to  complain.  For  he 
neither  paid  to  Robinson  any  part  of  was  what  originally  due 
on  the  replevin  bond,  nor  became  bound  in  any  manner  to  pay 
or  contribute  to  the  payment  of  the  note  given  by  appellee  to 
Robinson. 

It  does  not  follow,  as  counsel  contend,  that  because  the  sale 
ought  to  have  })een  set  aside  for  the  reason  stated  in  the  judg- 
ment, the  execution  should  have  been  quashed.  The  lien  upon 
the  property  levied  on  still  remained,  and  the  court  properly 
adjudged  appellee  entitled  to  a  writ  of  venditioni  exponas. 

Judgment  affirmed. 

B.  F.  Proctor  and  E.  W.  Hines  for  appellant. 
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KENTUCKY  CENTRAL  R.  R.  CO.  v.  BOURBON  CO. 

(Filed  January  24,  1885.) 

1.  Taxation— Railroads— Exemption— Constitutional  law— Where  a  railroad 
charter  provided  that  on  each  |100  of  its  stock  a  specified  sum,  and  "no 
more,'*  should  be  paid  for  State  purposes,  Held— The  term  "no  more"  is  a 
limitation  on  the  amount  of  tax  to  be  levied  on  the  road  for  State  purposes 
only,  And  that  a  subsequent  act  imposing  an  additional  tax  for  county  pur- 
I>oses  is  constitutional. 

3.  Statutory  construction— Immunity  from  taxation — ^An  act  granting  Im- 
munity from  taxation  is  to  be  strictly  construed  against  the  grantee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

The  question  presented  on  this  appeal  is  whether  appellee, 
* 'the  Kentucky  Central  Railroad  Co.,"  is  subject  to  taxation 
for  county  purposes. 

By  an  act  approved  March  1,  1847,  the  '*  Licking  and  Lex- 
ington Railroad  Co.  "was  incorporated.  By  an  act  approved 
February  27,  1849,  the  name  of  the  company  was  changed  to 
the  **Covington  and  Lexington  Railroad  Co." 

March  8,  1851,  this  charter  was  amended,  and  among  other 
provisions  is  the  following:  **That  on  the  first  day  of  January 
next,  after  the  first  declaration  of  dividends  on  the  capital 
stock  of  said  railroad  company,  and  on  the  first  day  of  January 
thereafter,  it  shall  be  the  duty  of  the  president  and  directors 
of  said  company  to  pay  into  the  treasury  of  this  Common- 
wealth a  tax  on  each  $100  worth  of  stock  in  said  railroad  com- 
pany, equivalent  to  the  rate  of  tax  on  each  $100  worth  of 
property  for  State  revenue  and  no  more;  and  resident  stock- 
holders shall  not  list  their  stock  in  said  company  for  revenue 
tax,  nor  be  liable  to  payment  of  tax  on  the  same  in  any  other 
mode  whatever." 

February  22,  1871,  the  ** Kentucky  Central  Railroad  Com- 
jjany"  was  incorporated  **for  the  purpose  of  operating  the  Cov- 
ington and  Lexington  railroad,  of  which  they  are  the  owners 
by  purchase  under  judgment  and  order  of  sale  of  the  Fayette 
Circuit  Court ;  and  shall  have,  and  are  hereby  invested  with, 
all  the  powers,  privileges,  and  rights,   immunities  and  fran- 
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chiises,  subject  to  the  restrictions  and  limitations  contained  in 
the  original  charter  of  incorporation,  authorizing  the  construc- 
tion of  said  railroad  and  the  various  acts  amendatory  thereof. 
Provided  nothing  in  this  act  shall  he  held  to  subject  the  said 
powers,  rights,  immunities  and  privileges  purchased  under 
judgment  and  order  of  sale  of.  the  Fayette  Circuit  Court,'and 
hereby  vested  in  the  corporation  by  this  act  created  to  the 
operation  of  an  act  entitled,  *An  act  reserving  the  right  to 
amend  or  repeal  charters  or  other  laws,  approved  14th  of  Feb- 
ruary, 1850.'" 

On  the  8d  of  April,  1878,  the  legislature  provided  a  board  of 
commissioners  to  ascertain  the  value  of  railroad  propert}'  in 
the  State  subject  to  taxation  for  revenue,  county  and  municipal, 
purposes,  to  ascertain  the  value  of  such  pro]>erty  within  county 
and  municipal  boundaries,  and  made  it  the  duty  of  the  com- 
missioners to  report  their  valuation  to  the  auditor,  who  should 
report  the  same  to  the  clerk  of  the  county  court.  The  fourth 
section  of  the  act  provides  that  *'the  same  rate  of  taxation 
for  State  purposes,  which  is  or  may  be  in  any  year  levied  on 
other  real  estate  in  this  Commonwealth,  shall  be,  and  is  hereby, 
levied  upon  the  value  so  found  by  said  board  of  the  railroad, 
rolling  stock  and  real  estate  of  such  company;  and  at  the 
same  rate  of  taxation  for  the  purposes  of  each  county,  city, 
town  or  precinct  in  which  an}'-  portion  of  any  railroad  is 
located,  which  is  or  may  be  in  any  year  levied  on  any  real 
e!?tate  therein,  ??hall  be,  and  is  hereby,  levied."*' 

It  is  insisted  for  appellant  that  the  act  of  1878,  fixing  a 
ditlerent  method  of  taxation  and  possibly  thereby  increasing 
the  tax  limit(Kl  in  the  charter  of  the  company,  violates  the 
jirovisions  of  the  Federal  and  State  Constitutions  forbidding 
the  passaf<e  of  any  law  impairing  the  obligation  of  a  contract. 

We  refrain  from  considering  how  far  the  lei^islature  may 
contract  away  the  soven»io;nty  of  the  State  in  reference  to  the 
right  of  taxation,  since  the  ([uestion  may  be  determined  with- 
out it.  Conceding  such  riirht,  when  not  forbidden  by  the  State 
Constitution,  the  intiuiry  renuiins — has  it  been  exercised? 
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The  statute  under  which  the  exemption  is  claimed  reads: 
*' Shall  pay  into  the  treasury  of  this  Commonwealth  a  tax  on 
each  $100  worth  of  stock  in  said  railroad  company  equivalent 
to  the  rate  of  tax  on  each  $100  worth  of  property  for  State 
revenue,and  no  more." 

The  subject  treated  of  is  State  revenue,  and  the  taxes  pro- 
vided for  are  to  be  paid  into  the  State  treasury.  There  is  no- 
reference,  express  or  by  implication,  to  county  or  municipal 
taxation.  The  general  law  at  the  passage  of  this  act  pro- 
vided for  county  and  municipal  taxation,  and  in  order  to  ex- 
clude the  operation  of  such  general  law  the  intention  should 
have  been  unequivocally  expressed.  This  is  true  in  the  inter- 
pretation of  statutes  in  ordinary  cases,  and  in  the  construc- 
tion of  statutes  limiting  the  taxing  power  of  the  State  the 
presumption  that  nothing  more  was  intended  than  is  in  terms 
expressed  is  much  stronger.  Taxation  is  an  essential  attribute- 
of  sovereignty,  necessary  to  the  life  and  the  autonomy  of  the 
State,  and  can  be  surrendered  cnly  in  exceptional  cases,  and 
then  only  by  express  grant.  Every  intendment  is  against  the 
intention  to  surrender  such  power.  In  Bailey  v.  Magwire,  22 
Wall.,  227,  it  is  said:  **It  is  never  for  the  interest  of  the  State 
to  surrender  the  power  of  taxation,  and  an  intention  to  do  so 
will  not  be  imputed  to  it  unless  the  language  emj)loyed  leaves 
no  other  alternative."  This  was  a  case  where  a  railroad  com- 
pany was  seeking  exemption  from  county  and  mmiicipal  taxa- 
tion under  a  provision  in  the  charter  exempting  it  from  State 
taxation.  The  ccmrt  held  the  company  subject  to  county  and 
mmiicipal  taxati(jn. 

The  term  **no  more"  used  in  the  statute  applies  to  the  taxes 
provided  to  be  paid  into  the  State  treasury,  and  is  a  limitation 
only  upon  the  amount  of  tax  that  may  he  asi-essed  f(;r  that 
purpcjse. 

The  act  of  1878  providing  a  commission  to  equalize  taxation 
of  railroads  expressly  authorizes  the  method  of  valuation 
adopted  in  this  case.  That  act  has  I  een  declared  constitu- 
tional by  this  court  in  the  Railroad  Tax  Ca^es  v.  Common- 
wealth, 5  Ky.  Law  Re]).,  445,  .January,  1884. 
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Judgment  affirmed. 

John  W.  Stevenson  for  appellant. 

A.  Duvall,  Matt  Turney  and  Kelly  Brent  for  appellee. 


PARRINGIN  V.   PICKENS,  &c. 
(Filed  January  20,  1885. ) 

Taxes — Delay  in  enforcing— Purchaser  for  value— "Where  the  sheriff  failed 
to  collect  taxes  on  land  for  more  than  five  lears  after  they  \vere  due,  and 
then  levied  on  the  land  and  sold  it  to  A.  Held,  That  the  lien  for  taxes  was 
lost  by  such  delay  in  enfcrcing  ir,  and  A  could  not  hold  the  land  as  against 
B,  a  prior  purchaser,  for  value  from  the  owner. 

Appeal  from  Clinton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

Appellees  brought  this  suit  against  appellant  and  one  Snt)W 
to  quiet  title  to  a  piece  of  land  held  by  ajjpellees  under  a  com- 
missioner's deed  and  claimed  by  Snow  as  purchaser  at  tax  sale. 
Appellant,  formerly  sheriff  of  the  count}",  claimed  that  one 
Bristow  had  not  paid  his  taxes  while  appellant  was  sheriff  for 
the  years  1875,  1876,  1877  and  1878,  and  that  in  February, 
1882,  he  levied  upon  and  sold  the  land  in  controversy  to  satisfy 
these  taxes  for  which  he  had  become  responsible  while  sheriff, 
and  that  Snow  had  become  the  purchaser  for  |181,  and  a  cer- 
tificate of  said  sale  and  purchase  having  been  recorded  Snow 
became  the  owner  of  the  land. 

Bristow  was  the  owner  of  the  land,  but  failing  to  pay  in 
Avhole  therefor  the  lien  for  the  purchase  money  was  enforced 
and  appellees  became  the  purchasers  under  decretal  sale,  re- 
ceived a  commissioner's  deed  in  June,  1881,  and  took  posses- 
sion of  the  land,  then  worth  some  $800,  and  immediately 
proceeded  to  expend  large  sums  of  money  in  erecting  a  mill 
thereon.  In  October,  1879,  Bristow  removed  from  the  State, 
carrying  with  him  visible  personal  property,  such  as  horses, 
wagons,  etc.,  to  the  value  of  some  $S,000,  and  leaving  in  the 
State  and  countv  other  real  estate.     The  taxes  were  not  as- 
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sessed  against  the  property  in  controversy  except  to  the  amount 
of  about  $5.04.  Appelhint  knew  of  Bristovv'e  intention  to  leave 
the  State;  knew  of  the  sale  of  this  land  to  appellees  and  of 
the  improvements  they  were  erecting,  but  asserted  no  clainm 
for  taxes  until  more  than  two  years  after  Bristow  left  the  State, 
nor  until  some  eighteen  months  after  the  purchase  and  the 
taking  of  possession  of  the  land  by  appellees.  Appellees  were 
ignorant  of  the  existence  of  any  claim  for  taxes  until  asserted 
by  sale  of  the  ])r()perty.  Appellant  made  no  effort  to  enforce 
collecticm  of  the  taxes  until  about  five  years  after  the  expira- 
tion of  his  term  of  office  as  sheriff,  during  which  time  he  had 
the  same  power  of  collection  as  the  State  had  during  his  term 
and  before  he  became  responsible  therefor.  But  his  claim 
against  the  property  of  Bristow  for  the  taxes  was  like  that  of 
any  other  individual  holding  a  lien  with  the  exception  of  the 
extraordinary  facilities  for  collecti<m  \)y  levy  and  sale.  Such 
a  claim,  like  any  other,  can  })e  waived  as  against  an  innocent 
purchaser  for  value.  By  delaying  the  assertion  of  claim,  by 
standing  by  and  seeing  the  land  purchascul  and  improved  with- 
out notification  of  claim,  when  during  all  these  years  he  might 
have  made  the  taxes  out  of  other  property  of  Bristow  which 
was  in  lien  therefor,  appellant  has  waived  his  right  and  is  now 
estt)pped  to  assert  it  against  ai)pellees.  It  is  unnecessar}'  to 
discuss  the  evidence  as  to  tlie  payment  of  the  taxes  by  Bristow 
as  relied  upon,  as  the  view  herein  expressed  authorized  the 
judgment  of  the  court  below  quif^ting  appellees'  title. 

Judgment  affirmed. 

Sandidge  &  Craddock  and  J.  A.  Brents  for  appellant. 

T.  C.  Winfrey  and  James  Garnett  for  appellees. 


MORGAN'S  ADM'R  v.  THOMPSON,  &c. 
(Filed  Novem})er  22,  1884.) 

DaniageH— MaUoious  injuri**s— Agent— The  personal  representative  of  one 
who  has  been  intentionaUy  and  maUciously  kiUed  can  not  bring  an  action 
against  the  slayer,  or  against  the  person  by  whom  the  slayer  was  employed 
at  the  time,  to  recover  damages  for  the  deed. 
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Appeal  from  Jefterson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action  by  an  administrator  against  the  owners  of 
a  steamboat  to  recover  damages  for  the  loss  of  the  life  of  the 
intestate  who  was  shot  and  killed  by  the  second  mate  of  the 
A'essel. 

I'pon  the  conclusion  of  the  evidence  introduced  on  the  trial 
by  the  plaintiff  the  jury,  under  a  peremptory  instruction  by 
the  court,  returned  a  verdict  for  the  defendant,  and  judgment 
having  })een  rendered  in  accordance  with  the  verdict  the  plain- 
tiff ap])eals. 

It  is  in  substance  alleged  that  the  defendants  were  before 
and|at  the  time  of  the  killing  owners  of  the  steamer  Charles 
Morgan,  and  common  carriers;  that  Gabe  Morgan,  the  de- 
ceased, was  hired  by  them  and  8hi])ped  on  the  steamer  as  a 
deckhand,  and  while  engaged  in  the  line  of  his  duty  as  such  at 
the  port  of  Louisville,  where  the  vessel  had  landed,  he  was  by 
the  willful  neglect  of  the  defendants,  their  agents  or  servants, 
and  without  fault  or  cause  on  his  i>art,  shot  and  killed  by  one 
Fountain,  acting  under  authority  of  defendants  as  mate,  and 
under  color  of  his  authority  as  an  officer  of  the  vessel. 

If  this  action  can  be  maintained  at  all  it  must  be  done  under 
the  statutes  of  this  State. 

It  can  not  be  maintained  under  section  (5,  chapter  1,  General 
Statutes.  For  although  by  that  section  a  right  of  action  exists 
when  a  person  is  killed  bj^  another,  by  either  the  careless, 
wanton  or  malicious  use  of  firearms  or  other  deadly  weapon, 
not  in  self-defense,  still,  even  if  the  section  could  be  construed 
to  authorize  the;  action  against  another  than  the  person  com- 
mitting the  deed,  which  we  do  not  think  can  be  done,  only  the 
widow  and  minor  children  of  the  person  killed  can  sue,  the 
right  of  action  not  being  given  to  the  personal  representative. 
The  only  right  of  action  then,  if  appellant  has  any,  exists  by 
virtue  of  section  3,  chapt(»r  57,  which  is  as  follows: 

'*If  the  life  of  any  per^on  or  ])ersons  is  lost  or  destroyed  by 
the  willful  neglect  of  another  person  or  persons,  c<mipany  or 
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companies,  corporation  or  corporations,  their  agents  or  ser- 
vants, then  the  widow,  heir  or  personal  representative  of  the 
deceased  shall  have  the  right  to  sue  such  person  or  persons, 
company  or  companies,  corporation  or  corporations,  and  re- 
cover punitive  damages  for  the  loss  or  destruction  of  the  life 
aforesaid." 

By  the  terms  of  the  section  the  right. of  action  is  given  to 
the  personal  representative  as  well  as  the  widow  and  heir  of 
the  person  whose  life  is  lost  <^r  destroyed,  but  the  cause  of 
action  arises  from  willful  neglect,  and  as  has  been  held  by  this 
court,  in  the  case  of  Spring's  Adm'r  v.  Glenn,  12  Bush,  172, 
*'the  statute  gives  no  right  to  the  personal  representatives  to 
maintain  an  action  when  the  killing  is  malicious  and  inten- 
tional on  the  part  of  the  party  charged." 

It,  therefore,  becomes  necessary  to  determine  whether  the  life 
of  plaintiff's  intestate  was  destroyed  by  the  mate  of  the  steam- 
boat intentionally  or  resulted  from  willful  neglect  on  the  part 
of  the  owners  of  the  vessel  or  their  agent  or  servant.  For  as 
held  in  the  case  just  citefl,  and  as  is  apparent  from  the  lan- 
guage used  in  the  section,  there  is  a  distinction  made  between 
willful  negligence,  whereby  the  life  of  a  person  is  lost,  for 
which  a  right  of  action  is  given  to  the  personal  representative, 
and  the  intentional  destruction  of  life,  for  which  no  right  of 
action  is  given  to  him. 

The  plaintiff  in  his  pleadings  alleges  that  the  life  of  his  in- 
testate was  lost  by  the  willful  neglect  of  the  defendants  or 
their  agent  and  servant.  But  the  statement  of  the  circum- 
stances under  which  it  occurred  developes  a  case  of  intentional 
homicide.  For  it  is  not  only  alleged  that  the  deceased  was 
killed  without  any  fault  or  cause  on  his  part,  but  if  he  was 
killed  in  the  manner  and  under  the  circumstances  stated,  the 
act  of  the  mate  of  the  vessel  who  killed  him  was  not  only  in- 
tentional, but  amounted  to  deliberate  murder. 

As  was  said  in  the  case  of  Spring's  Adm'r  v.  Glenn,  the  issue 
of  fact  here  presented  is  rather  novel.  For  it  seems  to  have 
been  regarded  as  necessary  by  the  plaintiff,  in  order  to  sustain 
his  action,  to  allege  and  prove  that  his  interstate  was  not  in- 
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tentioimlly  slain,  but  lost  his  life  through  the  willful  negli- 
gence of  the  defendants  and  their  agent  and  servant,  Fountain, 
while  the  defendants  plead  and  undertake  to  show  that  he  was 
intentionally  killed  by  the  mate  of  the  vessel.  But  the  evi- 
dence introduced  ,  by  the  plaintiff  shows  conclusively  that  his 
int^.state  was  intentionally  killed  by  the  second  mate,  and 
whatever  might  be  made  to  appear  in  extenuation  of  the  act, 
as  this  record  stands,  it  was  not  only  intentional,  but  without 
any  excuse  or  extenuation. 

It  was,  in  our  opinion,  proper  for  the  court  to  give  the  per- 
emptory instruction,  for  no  authority  exists  by  statute  for  the 
personal  representative  to  maintain  an  action  for  the  destruc- 
tion of  his  intestate's  life  when  it  is  intentionally  taken,  even 
against  the  slayer,  much  less  against  others  who  are  not  alleged 
to  have  aided  and  assisted. 

The  judgment  must  be  affirmed. 

\V.  C.  Trabue  and  I.  H.  Trabue  for  appellant. 

Kinney  &  Kinney  and  J.  T.  O'Neal  for  appellees. 


NEW  BOOKS. 


Kentucky,  A.  Pioneer  Commonwealth;  ByN.  S.  Slialer;  Hough- 
ton, Mifflin  &  Co.,  Boston,  Mass.,  1885. 

This  is  a  very  readable  book,  A  dull  page  can  not  be  foimd 
between  its  covers,  though  the  first  half  of  it  is  more  thought- 
ful and  carefully  written  than  the  latter,  the  lofty  and  phil- 
osophic tone  of  the  beginning  being  quite  dissipated  by  the 
excitement  of  the  v/ar  period,  where  it  seems  to  be  assured 
that  the  history  of  the  State  during  the  eventful  years  from 
between  '61  to  '05,  is  made  up  (jf  a  narrative  of  the  exploits  of 
Morgan's  men.  A  flattering  picture  is  drawn  of  Kentucky  and 
Kentuckians,  though  our  defects  are  not  entirely  glossed  over, 
especially  on  the  educational  question.  It  is  a  strange  fact 
that  both  political  ])arties  in  this  State  meet  every  four  years 
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in  formal  convention  and  adopt  a  long  string  of  resolutions 
relative  to  national  questions^  and  yet  have  so  little  to  say  (or 
so  little  that  is  definite,  certain,  and  practicable)  about  this 
question  of  education.  It  is  a  vital  question,  one  that  demands 
attention  and  a  clear,  well-defined  policy  devising  a  system  of 
taxation  that  will  yield  a  certain,  adequate  revenue  to  support 
schools  in  every  part  of  the  State  and  to  compel  attendance  on 
them.  Here  w^e  are  with  thirty-four  men  in  every  100  unable 
to  read  or  write,  while  other  States,  Iowa  for  instance,  can 
show  ninety-eight  in  every  100  who  can  both  read  and  write. 
So  our  policy  of  immigration  is  of  doubtful  propriety.  Tnie 
it  has  its  advantages  in  preserving  the  original  purity  of  the 
stock  from  which  we  have  sprung,  and  in  keeping  out  the  scum 
and  refuse  of  Europe,  which  forms  so  large  a  part  of  American 
immigration,  but  the  great  Northwestern  States  which  keep 
agents  at  Castle  Garden  to  solicit  immigrants  as  soon  as  they 
land  in  New  York  have  j^rospered  marvelously,  and  have  far 
outstripped  us  in  wealth, who  started  thirty  to  fifty  years  before 
them.  The  value  of  every  healthy  man  added  to  the  State  is 
$8,(^X).  The  question  is  a  great  one,  and  demands  thought  and 
discussion  from  both  individuals  and  parties  in  order  to  clear 
away  doubts  and  to  shape  a  wise  policy  for  the  State  upon  the 
subject. 

Cession  of  the  Northwest  Territory  and  the  Ordinance  of  1787. 
An  address  delivered  before  the  alumni  of  the  University  of 
Virginia,  July  2,  1884,  by  Alex.  P.  Humphrey. 

The  ordinance,  it  will  be  remembered,  is  the  act  of  the  Con- 
tinental Congress  establishing  a  new  empire  out  of  those  lands 
which  Virginia  had  previously  ceded  to  the  central  govern- 
ment, and  setting  forth  the  general  principles  on  which  the 
whole  territory  was  to  be  forever  governed.  Of  this  ordinance 
the  orator  eloquently  remarks:  **In  desert  countries  the  fame 
of  that  man  rests  secure  for  all  generations  who,  traveling  over 
its  arid  sands,  has  the  courage  to  stay  his  haste  and  so  dig  a 
well  that  men  coming  after  him  may  find  water  thereof  which 
February,  1885—4 
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they  may  drink  and  be  refreshed.  Three  such  perennial  foVin- 
tains  were  opened  by  those  who  guided  the  councils  of  America 
in  tlie  period  of  which  I  am  speaking.  They  are  the  Declaration 
of  Independence,  the  ordinance  of  1787,  and  the  Constitution. " 
The  ordinance,  as  at  first  reported  to  congress  by  Mr.  Jefferson, 
proposed  to  prohibit  slavery  in  the  territory  both  south  and 
north  of  the  Ohio,  but  the  prohibition  was  restricted  to  the 
north  side  on  motion  of  Mr.  Spaight,  of  North  Carolina,  whom 
we  agree  with  Mr.  Jefi'erson  in  calling  **a  young  fool. "  It  is 
to  be  regretted  that  the  address  did  not  have  more  careful 
proof  reading.  On  the  first  page,  and  in  almost  the  first  para- 
graph, we  find  the  lines  from  Henry  the  Eighth — 

No  day  without  a  deed  to  crown  it — 

aptly  used  to  describe  the  stirring  events  of  the  revolution, 
spoiled  into  unintelligible  nonsense  by  the  printer. 


Law  Quarterly  Review.  Edited  by  Frederick  Pollock,  LL.  D. 
Published  by  C.  C.  Soule,  Boston,  Mass.,  and  Stevens  &  Son, 
London. 

This  is  the  first  number  of  a  New  English  American  Maga- 
zine, which,  having  a  constituency  on  both  sides  of  the  Atlan- 
tic to  draw  from,  is  to  be  sustained  at  the  low  price  of  $2. 15 
per  annum.  The  editor,  Mr.  Fredrick  Pollock,  is  one  of  the 
brightest  law  writers  of  the  age.  The  gem  of  this  number  is 
the  article  on  section  17  of  the  statute  of  frauds,  redrawn  and 
illustrated,  written  by  Mr.  Pollock  and  Mr.  Justice  Stephens 
jointly,  the  latter  a  writer  of  the  same  class  as  Mr.  Pollock, 
with  perhaps  more  considerable  ability. 

A  very  telling  assault  is  made  on  the  objectionable  section 
(the  one  which  requires  contracts  for  the  sale  of  goods  worth 
more  than  10  sliillings  to  be  in  writing),  this  section  contains 
only  eighty-six  words,  but  it  has  been  a  rich  source  of  litiga- 
tion. There  are  178  leading  cases  on  it,  filling  619  pages.  We 
have  no  such  section  in  our  statute  of  frauds,  and,  therefore, 
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the  article  is  deprived  of  much  of  its  practical  value  to  us,  but 
it  will  be  found  very  interesting  reading.  Speaking  of  reform- 
ing the  law,  Mr.  Justice  Stephens,  who  wrote  the  introduction, 
aptly  says  **one  of  the  many  difficulties  which  stand  in  the  way 
of  the  law  reformer,  perhaps  I  might  say  the  great  difficulty, 
may  be  thus  expressed.  Those  who  have  acquainted  them- 
■selves  with  the  provisions  of  the  law  have  generally  neither 
the  time  nor  the  inclination  to  undertake  any  other  task  than 
that  of  administering  it  as  an  existing  system.  Besides,  when 
a  man  has  mastered  an  intricate  and  difficult  system,  he  takes 
a  positive  pleasure  not  only  in  the  superiority  which  his  knowl- 
edge gives  him,  but  in  that  knowledge  itself. 

*'0n  the  other  hand,  those  who  have  not  a  professional  ac- 
quaintance with  law  are  almost  certain  to  be  baffied  in  any  at- 
tempt which  they  may  make  to  improve  it  by  their  ignorance 
of  the  subject.  It  has  real  and  great  difficulties,  and  to  attempt 
to  deal  with  the  subject  without  careful  previous  study  and  a 
considerable  amount  of  collateral  knowledge  is  only  to  run  the 
risk  of  making  bad  worse." 

There  are  other  interesting  articles;  one  on  *' Homicide  by 
Necessity;"  another  on  '^Federal  Government, "  by  Decey,  a 
well-known  law  writer,  which  will  be  found  particularly  inter- 
-estinge.    The  reviews  of  new  books  are  very  sprightly. 


Laws  of  Mexico,  relating  to  Land,  Mines^  Water  Rights,  Per- 
sonal Rights,  Contracts  and  Inheritances.  By  Frederic 
Hall.  A.  L.  Bancroft  &  Co.,  San  Francisco,  1885. 

This  volume  will  likely  prove  more  interesting  outside  of 
California  than  might  be  at  first  supposed  from  reading  the 
title  page,  on  account  of  the  large  attraction  of  capital  to  Mex- 
ico, which  makes  many  curious  to  know  about  the  laws  there 
relative  to  contracts  and  lands.  The  body  of  the  work  is 
divided  into  short  sections,  numbered  seriatim  throughout  the 
book,  like  a  code,  and  aims  to  give  a  general  idea  of  the  pro- 
visions of  the  CodQ  of  the  Mexican  Republic,  adopted  last  year. 
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on  the  subject  of  Personal  Relations  and  Personal  Rights  in 
Land  and  Moveables.  We  notice  inter  alia  that  a  man  can  not 
give  away  the  whole  of  his  property,  not  reserving  enough  to 
support  himself.  Dower  is  defined  as  anything  or  sum  which 
the  wife  gives  the  husband  for  the  purpose  of  hel})ing  him  sus- 
tain the  charges  of  matrimon3^  But  perhaps  the  most  inter- 
esting part  of  the  work  to  the  general  reader  is  their  Federal 
Constitution,  which  is  very  like  ours.  There  are  three  differ- 
ent departments — a  president,  two  houses  of  congress  (one  of 
senators  and  one  of  deputies) — but  the  judges  of  the  Federal 
Supreme  Court  are  not  appointed  for  life,  but  are  elected  for 
six  years.  Foreigners  who  own  land  are  citizens.  All  citizens 
have  the  right  to  vote  who  are  eighteen  years  old  and  married, 
or,if  unmarried,  twenty-one  and  have  an  honest  mode  of  living. 
They  do  not  believe  in  unrestricted  suffrage. 


Myer's  Federal  Decisions,  arranged  by  William  G.  Myer,  Cor- 
porations, vol.  X.  Gilbert  Book  Co.,  St.  Louis,  Mo.,  1884. 
This  series  of  reports  (as  we  have  stated  in  previotis  num- 
bers) is  a  reprint  of  all  the  federal  reports,  including  the 
supreme,  circuit  and  district  courts,  courts  of  claims  and  opin- 
ions of  the  attorneys-general,  bringing  within  the  reach  of  the 
bar  generally  many  volumes  of  able  and  learned  opinions  that 
were  before  so  rare,  or  so  covered  by  copyright  as  to  be  prac- 
tically inaccessible  to  the  profession  in  this  State.  Besides 
this  tlie  peculiar  feature  of  the  work  is  that  the  cases  are  ar- 
ranged according  to  subject-matter  and  not  chronologically. 
Thus  the  contents  of  292  volumes  of  these  reports,  so  far  as 
they  bear  on  the  subject  of  Corporations,  are  brought  together 
in  this  one  volume.  Every  case  is  given  in  full  or  digested. 
Of  those  digested  and  not  reported  in  full  Mr.  Benjamin 
Vaughan  Abbott  certifies  that  they  belong  to  one  of  the  follow- 
ing classes:  Either  they  relate  to  some  local  question  or  local 
corporation,  without  stating  any  general  principle,  or  narrate 
long  statements  of  facts,  copying  documents  in  full,  and  deci(jle 
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4*i^ht3  of  parties  without  giving  reasons  or  authorities;  or  state 
a  general  principle  taken  avowedly  at  second  hand  from  some 
'case  given  in  full ;  or  have  been  reversed  or  rendered  obsolete 
by  subsequent  chaiiges  in  the  statutes.  Even  from  these  every 
:grain  of  legal  wisdom  or  principle  has  been  carefully  win- 
nowed, and  is  presented  in  the  digest  portion  of  the  work. 
This  statement  is  made  after  careful  examination  of  the  work. 
There  is  an  index  to  each  volume. 


NOTES. 


An  old  lawyer  in  Paris  had  instructed  a  very  young  client  of 
his  to  weep  every  time  he  struck  the  desk  with  his  hand.  Un- 
fortunately thn  barrister  forgot  himself  and  struck  the  desk  at 
thn  wrong  moment.  The  client  fell  to  sob])ing  and  crying. 
'*What  is  the  matter  with  you?"  asked  the  presiding  judge. 
**\Vell,  he  told  me  to  cry  as  often  as  he  struck  the  table." 
Here  was  a  nice  predicament;  but  th(»  astute  lawyer  was  equal 
to  th(M)ccasion.  Addressing  the  jury  he  said:  ''Well,  gentle- 
mpn,  let  me  ask  you  how  you  can  reconcile  the  idea  of  crime 
in  c(mjunction  with  such  candor  and  simplicity?  T  await 
your  verdict  with  tlie  most  ])erfect  confidence." 


Pittacus,  of  Mitylene,  made  a  law  that  he  who  when  drunk 
committed  an  offense  should  suffer  double  the  punishment 
which  he  would  do  when  sober;  and  Plato,  Aristotle  and  Plu- 
tarch applauded  this  as  the  height  of  wisdom. 


Patrick  McCarty,  an  Irishman,  one  day  found  a  blanket 
from  the  government  stores,  marked  in  large  letters  U,  S.,  for 
United  States.  Paddy  at  once  rolled  it  up,  put  it  under  his 
.arm,  and  said,  ''Yis,  that's  mine — U  for  Patrick,  S  for  Mc- 
Carty.    Be  me  soul  but  this  larnin  is  a  foine  thing.     If  I  had 
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not  been  well  edicated  I  would  niver  av  known  the  blanket  to 
be  moine  at  all,  at  all." 


BENEFIT  OF  CLERGY. 

The  last  time  this  plea  was  allowed  m  Kentucky  was  in  the 
Barren  Circuit  Court,  where  a  negro  was  on  trial  for  rape  be- 
fore Judge  Ricliard  Buckner,  and  as  the  prosecutrix  was  a 
white  woman  he  was  sentenced  to  death,  owing  to  the  bitter 
prejudices  of  a  white  jury,  although  the  evidence  against  him 
was  clearly  insufficient.  The  learned  judge  heartily  sym- 
pathizing with  the  poor  wretch,  thought  of  this  plea  as  a  means 
of  escape  for  him,  and  instructed  his  attorneys  to  make  it- 
The  negro  being  tendered  the  U.  S.  Constitution  and  found 
able  to  read  it,  he  was  accordingly  burned  in  the  hand  and  dis- 
charged from  custody. 

The  plea  was  shortly  afterwards  (in  1847)  abolished  by  the 
legislature. 
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COURTOF  APPEALS  ANDSUPERIORCOCRT 

Not  to  be  reported  in  full— Alphabetically  arranged 
according  to  their  subject-matters. 


Agency— 
1.  Rights  of  third  parties  buying  from  agent  who  violates  instructions — 
An  agent  employed  by  appellant  to  manage  his  farm  and  take  care  of 
his  stock  abandoned  one  of  appellant's  horses  as  worthless,  and  allowed 
it  to  be  taken  away  without  objection.  The  horse  recovered  and  was 
sold  to  appellee,  who  knew  that  the  horse  belonged  to  appellant. 

Held— That  appellant  is  entitled  to  recover  the  horse.  An  express  vio- 
lation by  the  agent  of  his  trust  can  not  inure  to  the  benefit  of  appellee 
and  his  vendor.  Cummings  v.  Gerlick.  January  28,  1885.  Pendleton 
Ch.  Ct.  Opln.  by  Richards,  J..  Sup.,  Ct.,  rev.  O'Hara  &  Bryan  for 
appellant ;  Clarke  &  Applegate  for  appellee. 

Appeals— 

1.  Void  judgment— Motion  to  correct — An  appeal  can  not  be  taken  from  & 
void  judgment  until  a  motion  has  been  made  in  the  inferior  court  to 
correct  it.  lemming  v.  Mullins.  January  17.  1885.  Pendleton  Cir.  Ct. 
Opin.  by  Lewis,  J.,  Ct.  Ap.,  aff.  Clarke  &  Applegate  for  appellant; 
John  H.  Fryer  for  appellee. 

2.  From  Superior  Court— Limitation  on  right  of— Th<S  right  of  appeal  from 
the  Superior  Court  to  the  Court  of  Appeals,  where  it  exists  at  all,  accrues 
immediately  upon  the  rendition  of  the  judgment,  and  is  not  affected  by 
the  provision  of  the  Code  allowing  thirty  days  in  which  to  file  a  petition 
for  a  rehearing,  but  if  a  party  exercises  his  right  to  file  a  petition,  the 
time  during  which  the  court  has  the  petition  under  advisement  will  not 
be  counted  against  him  in  determining  whether  his  right  to  appeal  is 
barred  by  limitation.  C,  O.  &  S.  W.  R.  R.  Co.  v.  Reasor,  &c.  Jan- 
uary 7,  1885.  Meade  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.  granting 
appeal.  H.  Cummins  and  P.  H.  Darby  for  appellant;  C.  C.  Fairleigh 
for  appellees. 

8.  Reversiil  on  qutjstions  of  fact— This  court  can  not  reverse  as  to  questions 
of  fact,  whether  found  by  the  court  or  jury,  unless  the  finding  is  fla- 
grantly against  the  evidence.  Potts  v.  Powers.  January  7,  1886.  Nich- 
olas Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  afl.  Ross  &  Owens  for 
appellant ;  Kennedy  &  Kennedy  for  appellee. 
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4.  Order  vacating  judgment  reviewable— If  a  court  by  a  void  order  at- 
tempts to  vacate  a  judgment  in  one's  favor  he  can  have  it  reviewed  on 
appeal,  having  first  endeavored  to  set  aside  the  vacating  order  by  motion 
in  the  lower  court. 

■5.  Order  sustaining  motion  relates  back — The  motion  to  set  a^ide  a  judg- 
ment having  been  made  in  time,  the  order  sustaining  it  relates  back  so 
as  to  bring  the  matter  within  the  authority  of  the  court.  The  order  sus- 
taining the  motion  to  set  aside  the  judgment  in  favor  of  appellant  is, 
therefore,  not  void,  and  an  appeal  does  not  lie  from  an  order  refusing  to 
set  it  aside.  Boyse  v.  Linderberger,  &c.  January  9, 1885.  Lou.  L.  &  E. 
Ct.  Opin.  by  Richards,  J.,  Sup.  Ct,  rev.  Klliott  &  Hemingray  for  ap- 
pellant; John  Stites  for  appellees. 

6.  Damages  on  affirmance— In  a  contest  between  attaching  creditors  and 
an  assignee  for  the  benefit  of  creditors,  the  fund  in  contest  having  been 
adjudged  to  the  assignee  upon  the  affirmance  of  the  judgment  from 
which  the  creditor  appealed  with  supersedeas,  the  assignee  is  not  entitled 
to  damages,  the  judgment  appealed  from  not  being  a  judgment  for  the 
payment  of  money.  Coffin  v.  Kelling.  Robinson  &  Co.  v.  Basham  & 
Cox's  Ass'ee.  January  9,  1886.  Kenton  Gir.  &  Lou.  Ch.  Cts,  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  overruling  motion  for  damages. 

7.  Jurisdiction— Amount  in  controversy  appellate  court  determines— When 
the  judgment  of  the  luwer  court  is  for  the  defendant,  and  the  plaintiff 
appeals,  the  value  in  controversy  is. the  amount  claimed  in  the  petition. 
Whether  the  allegations  are  sufficient  to  entitle  him  to  the  whole  or  any 
part  of  that  sum  can  not  be  considered  in  determining  the  jurisdiction 
of  an  appellate  court,  as  this  is  one  of  the  questions  to  be  tried  on  the 
appeal.  Hayden  v.  Kollis'  Adm'r.  January  13,  1885.  Owen  Cir.  Ct. 
Opin.  by  Richards,  J.,  Sup.  Ct.,  overruling  motion  to  dismiss.  J.  W. 
Greene  for  appellant;  Geo.  C.  Drane  for  appellee. 

8.  Satisfaction  of  judgment— A  plaintiff  waives  his  right  to  prosecute  an 
appeal  by  ccercing  either  full  or  partial  satisfaction  of  a  judgment  in  his 
favor,  but  the  appellee  must  present  the  record  evidence  of  the  coercion  in 
order  to  entitle  him  to  a  dismissal  of  the  appeal.  Meek  v.  Lacy.  Janu- 
ary 14,  1885.  Bath  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct..  overruling 
motion  to  file  plea.  R.  Gudgell  &  Son  for  appellant;  B.  D.  Lacy  for 
appellee. 

Arrest — 

1.  Powers  of  peace  officer — ^A  peace  officer  may  make  an  arrest  in  ol)edience 
to  a  warrant  of  arrest  delivered  to  him,  or  without  a  warrant  when  a 
public  offense  is  committed  in  his  presence,  or  when  he  has  reasonable 
grounds  for  l)elieving  that  the  person  arrested  has  committed  a  felony. 
Palmer  v.  Commonwealth.  January  13,  1885.  Nelson  Cir.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap.,  aff.  Ben  Johnson  for  appellant;  P.  W.  Hardin  for 
appellee. 

Assignee— See  Vendor  &  Vendee,  2. 

Attachment- 
1.  Town  marshal  can  not  execute— A  town  marshal  is  not  authorized  to  ex- 
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'ecQte  an  attachment,  and  no  lien  is  acquired  by  the  levy  of  an  attach- 
ment by  him.  Citizens  Savings  Bank  v.  Miller,  Cessna  &  Co.  January 
5,  1885.  Elliott  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Cfc.,  rev.  E.  F. 
Dulin  for  appellant ;  Z.  T.  Young  and  M.  M.  Hedwine  for  appellees. 

2.  Action  on  bond— Maliciously  suing  out — ^Joinder— Waiver— An  action 
upon  an  attachment  bond  for  wrongfully  suing  out  an  attachment,  and 
an  action  for  maliciously  suing  out  an  attachiuent,  can  not  properly  be 
joined,  but  if  they  have  been  joined  and  the  defendants  appear,  fail  to 
object  and  answer  to  the  merits,  they  thereby  waive  the  misjoinder,  and 
can  not  afterward  raise  the  qeustion. 

9.  Pleading— Necessary  allegations— In  an  action  for  maliciously  suing  out 
an  attachment  it  is  necessary  to  allege  and  prove  both  malice  and  want 
of  probable  cause. 

4.  Damages— In  a  suit  upon  nn  attachment  bond  the  finding  should  be 
limited  to  the  actual  damage  sustained  by  reason  of  the  issue  and  levy 
of  the  attachment,  and  the  expenses  incurred  in  defending  the  attach- 
ment. Duck,  &c.  V.  Hollrook.  January  2S,  1885.  Lee  Cir.  Ct.  Opin. 
by  Ward,  P.  J.,  Sup.  Ct.,  rev.  I.  N.  Cardwell,  J.  &  J.  W.  Rodman  for 
Appellants;  H.  C.  Lilly  &  Son  for  appellee. 

Bills  and  Note.s— 
1.  Defenses  against  a.ssignee— The  mere  knowledge  by  the  payor  of  a  note, 
at  the  time  of  its  execution,  that  it  is  to  be  assigned  to  a  third  person 
does  not  deprive  the  payor  of  a  defense  admitted  to  be  good  again.st  the 
assignor.  Highbaugh  v.  Hubbard.  January  14.  18^5.  Larue  Cir.  Ct. 
Opin.  by  Bowden,  J.,  Sup.  Ct.,  aflf.  A.  B.  Montgomery  for  appellant; 
W.  P.  D.  Bush  and  Finlay  F.  Bush  for  api)ellee. 
2.  Renewal— Defense  subsequently  discovered— The  mere  renewal  of  a  note 
with  a  stipulati(m  for  a  higher  rate  of  interest,  where  all  consideration 
except  that  supporting  che  old  note  is  excluded,  does  not  preclude  any 
defense  thereafter  discovered  which  existed  against  the  old  note.  High- 
"baugh  V.  Hubbard.  January  IJ,  1885.  Larue  Cir.  Ct.  Opin.  by  Bow- 
den, J.,  Sup.  Ct.,  aff.  A.  B.  Montgomery  for  appellant;  W.  P.  D.  Bush 
and  Finlay  F.  Bush  for  appillee. 

'Courts — 

1.  Louisville  I^aw  and  Equity  Court— Power  over  transferred  cases— Where 
a  cause  Is  transferred  from  the  Louisville  Chancery  Court  to  the  law 
and  equity  court  upon  the  aftidavit  of  one  of  the  parties  that  the  chan- 
cellor will  not  afford  him  a  fair  and  impartial  trial,  the  judge  of  the 
law  and  equity  court,  who  now  has  all  the  jurisdiction  the  vice  chan- 
cellor had,  has  jwwer  to  set  aside  an  order  of  the  chancellor  made  before 
the  transfer.  Nevin  v.  Allen,  &c.  January  19,  1885.  Ix)u.  L.  and  E. 
Ct.  Opin.  by  Richards,  J.,  Sup.  Ct,,  dis.  Sam'l  B.  Richardson  for  appel- 
lant; James  S.  Pirtle  and  Geo.  B.  Eastin  for  appellees. 
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Damages— 

1.  Jury  limited  by  evidence— Where  the  jury  must  fix  the  amount  of  dam- 
ages to  be  awarded  the  court  should  tell  them  that  they  are  limited  by 
the  evidence. 

2.  Exemplary  damages— Exemplary  damages  can  not  be  awarded  for  any 
grade  of  negligence  short  of  gross,  which,  in  any  business,  is  the  absence 
of  such  diligence  as  careless  and  inattentive  persons  usually  exercise  in 
the  prosecution  of  the  same  business,  or  business  of  like  character.  It 
was  error  in  this  case  to  instruct  the  jury  that  they  might  award  exemp- 
lary damages,  if  they  found  the  defendant  guilty  of  wanton  and  reckless 
negligence,  which,  as  defined  by  the  court,  was  not  equivalent  to  gross 
negligence.  Brenner  &  Seller  v.  Renner.  January  7, 1885.  Kenton  Cir. 
Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  T.  F.  Hallam  for  appellants ; 
J.  F.  &  C.  H.  Fisk  for  appellee. 

8.  Exemplary— Improper  instruction— If  the  conductor  of  a  railroad  train, in 
connection  with  negligence,  treats  a  female  passenger  "with  insult,  in- 
dignity, oppression  or  inhumanity,"  in  an  action  ngainst  the  company 
for  the  negligence  the  question  of  exemplary  damages  ought  to  be  sub- 
mitted to  the  jury,  but  it  was  error  in  this  case  to  instruct  the  jury  that 
mere  "indecorous"  conduct  on  the  part,  of  the  conductor  in  connection 
with  the  negligence  was  sufficient  to  authorize  them  to  award  damages 
"in  their  discretion,"  not  exceeding  the  amount  claimed  in  the  petition. 
L.  &  M.  R.  R.  Co.  V.  Ballard.  January  16,  1885.  Marion  Cir.  Ct.  Opin. 
by  Ward,  P.  J.,  Sup.  Ct..  rev.  Wm.  Lindsay  and  Rountree  &  Lisle  for 
appellant;  Hill  &  Rives  for  appellee. 

Decedents  •  Estates— 
1.  Suit  for  settlement— A  personal  representative  is  authorized  by  statute 
to  institute  suit  for  the  settlement  of  the  decedent's  estate,  and  if  the 
personal  estate  will  not  pay  the  debts  the  court  may  order  the  sale  of 
land.  The  fact  that  there  is  no  personal  estate  does  not  preclude  the 
personal  representative  from  suing.  Courts'  Adm'r  v.  Courts.  January 
14.  1885.  Bracken  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  R.  K. 
Smith  and  W.  V.  Widden  for  appellant;  A.  Duvall  for  appellee. 

Deeds— 
1.  Construction— Fee  simple  conveyed— The  construction  of  deeds  is  favor- 
able to  their  validity,  and  the  object  of  all  rules  of  construction  is  to 
effectuate  the  intention  of  the  parties  to  the  instrument;  in  arriving  at 
that  intention  the  entire  instrument  is  to  be  considered,  whether  It  be  a 
de<»d  or  other  writing. 

In  a  deed  by  husband  and  wife  to  the  wife's  land,  both  were  named 
as  parties  of  thf»  first  part,  but  neither  was  named  in  the  granting  clause^ 
the  words  "have  granted,  bargained  and  sold,  and  do  hereby  fell  and 
convey,"  et-c. ,  being  introduced  without  a  subject. 
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Held — That  there  can  be  no  doubt  from  the  language  of  thd  deed  that 
the  grantors  Intended  to,  and  did,  convey  the  absolute  fee.  Ferrill  v. 
Cleveland,  &o.  January  20,  1886.  Lou.  Ch.  Ct.  Opin.  by  Holt,  J.,  Ct. 
A  p. ,  aff.    Sam.  W.  Railey  for  appellant ;  John  Stites  for  appellees. 

Devise—  ^ 

1.  Construction,  resale  and  re-investment— A  testator,  by  his  V7ill,  directed 
the  proceeds  of  his  estate  to  be  invested  in  real  porperty,  to  be  held  and 
enjoyed  by  his  children  during  life,  and  then  descend  to  his  grandchil- 
dren, virith  a  provision  prohibiting  a  resale  or  re-investment  after  the 
money  bad  been  once  invested. 

Held— That  the  will  created  an  estate  for  life  in  the  testator's  children,, 
and  that  the  provision  against  a  resale  or  re- investment  was  not  intended 
as  a  limitation  or  restiiction  upon  the  estate  after  it  should  pass  to  the 
grandchildren,  but  to  prevent  a  re-lnvestmdnt  during  the  life  of  the  life 
tenant.  Prewitt  v.  Prewitt.  January  15,  1886.  Clarlc  Cir.  Ct.  Opin. 
by  Pryor,  J.,  Ct.  Ap.,  aff.  J.  F.  Winn  for  appellant;  W.  M.  Beckner 
and  Haggard  &  Benton  for  appellee. 

2.  Construction — Death  of  devisee  -A  testator  provided  that  his  estate  be 
divided  between  his  children  and  "their  heirs  as  herein  set  forth,  first 
paying  all  my  just  debts  and  funeral  expenses,  and  deducting  from  the 
shares  of  the  following  named  children  the  amounts  paid  to  them  > 
namely:*  *  *  *  Kate  Caldwell,  1400  for  a  negro  girl  and  horse  and 
saddle,  and  besides  which  I  give  her  daughter,  Ruby  Caldwell,  |1,000  as 
her  legacy  in  full  in  my  estate,'*  etc.  Ruby  Caldwell  claims  under  the 
will  the  interest  of  her  mother  in  addition  to  the  |1, 000  specially  be- 
queathed to  her.  It  is  not  stated  in  .the  pleadings  or  proved  that  the 
mother  of  Ruby  was  dead  when  the  will  was  made,  but  it  is  alleged,  and 
not  denied,  that  she  died  before  the  testator. 

Held— That  the  legitimate  inference  from  the  language  of  the  will  is 
that  Kate  Caldwell,  the  mother,  was  dead  when  the  will  was  written, 
and  that  the  testator  intended  Ruby  Caldwell,  the  daughter,  to  take 
under  it  $1, 000  and  no  more.  Caldwell  v.  Glasscock,  &c.  January  31 
1885.  Nelson  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  aff.  Hines,  Ch.  J.t 
dissenting.  E.  E.  McKay  for  appellant;  Wm.  Lindsay  and  Geo.  S.  Ful- 
ton for  appellees. 

Estoppel— 

1.  By  announcement  made  at  judicial  sale  land  was  ordered  to  be  sold  by 
the  commissioner.  At  the  sale  appellant's  attorney  stated  that  part  of 
the  land  had  already  been  bought  by  appellee.  Appellant  was  thus 
enabled  to  buy  the  land  at  a  small  price,  other  bidders  being  frightened, 
off  by  the  announcement, 

Held— That  in  a  susl)equent  action  between  the  two  appellant  was  estopped' 
to  deny  appellee's  right. 

2.  Even  an  infant  who  has  a  right  to  an  estate  and  permits  or  encourages 
a  representation  as  to  it  which  works ^a  fraud  will,  as  in  the  case  of  a 
married  woman,  be  refueled  any  relief  as  to  it.     Kendall,  &:c.  v.  Webber,, 
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&o.  January  24,  1886.  Harrison  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap., 
aflf.  J.  Q.  Ward  and  L,  Desha,  jr.,  for  appellants;  A.  H.  Ward  for  ap- 
pellees. 

Final  Order— 

1.  Order  reTiving  action— An  order  reviving  an  action  is  not  a  final  order 
from  which  an  appeal  can  be  prosecuted ;  if  the  action  is  improperly  re- 
vived the  action  of  the  court  relative  thereto  may  be  reviev^red  when  a 
final  judgment  is  rendered,  if  the  final  judgment  be  one  from  which  an 
appeal  can  be  prosecuted. 

The  final  judgment  in  this  case  being  for  only  $66,  the  appeal  is  dis- 
missed. Reeves,  &c.  v.  Davis'  Adm'r.  January  23,  1886.  Fleming  Cir. 
Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  dis.  W.  H.  Cord  and  Thos.  F. 
Hargis  for  appellants;  J.  H.  Power  and  E.  W.  Hines  for  appellee. 

a.  Order  setting  aside  order— A  void  order  by  which  it  is  attempted  to  set 
aside  an  order  which  is  merely  interlocutory  is  not  such  a  final  order  as 
will  support  an  appeal. 

3.  Order  of  reference — A  final  order,  in  cases  like  this,  is  such  as  at  once 
puts  an  end  to  the  action  by  declaring  that  the  plaintiff  has  either  en- 
titled himself,  or  has  not,  to  recover  the  remedy  he  sues  for. 

In  this  action  to  enforce  a  lien  for  street  improvements,  an  order  of 
the  chancellor  referring;  the  case  to  the  city  engineer  for  reapportionment 
was  merely  interlocutor}*.  Xevin  v.  Allen,  &c.  Januaiy  19,  1885.  Lou. 
L.  and  E.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  dis.  Sam'l  B.  Richard- 
son for  appellant;  James  S.  Pirtle  and  Geo.  B.  Kastin  for  appelleea. 

Forcible  Detainer— 
1-  Proper  remedy — The  parties  in    possession  of  land  which  had  been  sold 
under  decree,  Feeing  that  the  purchaser  was  entitled  to  a  writ  of  posses- 
sion, and   that   an   eviction  was   inevitable,  entered   into   a  writing   by 
which  they  leased  the  property  from  the  purchaser. 

Held -That  upon  the  failure  of  the  lessees  to  restore  the  possession  at 
the  expiration  of  the  lease  a  warrant  of  forcible  detainer  was  the  proper 
remedy  of  the  purchaser.  Walker,  &c.  v.  Bush.  January  8,  1885. 
Greenup  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  Roe  &  Roe  for  ap- 
I)enant6;  B.  F.  Bennett  for  api)ellee. 

Fraudulent  Conveyances— 

1.  Intent  of  grantor— A  conveyance  by  a  debtor  to  one  of  his  creditors  can 
n(»t  be  set  aside  as  fraudulent  merely  because  the  design  of  the  grantor 
was  to  prefer  the  grantee.  Beard  v.  Runyan.  January  18,  1885.  Met- 
calfe Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  rev.  Garrett  &  Dehoney  and 
A.  Duvall  for  appellant. 

2.  Husband  and  wife— A  husband  conveyed  to  appellee  a  tract  of  land  in 
•order  to  secure  to  appellee  the  purchase  money  for  a  tract  of  land  sold  by 
it  to  this  wife.  Appellee  conveyed  ))oth  tracts  of  land  to  the  wife,  re- 
serving a  lien  upon  both  tracts  for  the  purchase  price  of  the  tract  sold  to 
her. 
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Held— That  this  was  a  valuable  consideration,  making  the  conveyance 
from  the  husband  good  as  against  a  prior  creditor,  but  thn  wife  can  not 
bold  the  land  as  against  such  a  creditor  of  the  husband  after  appellee's 
debt  is  satisfied.  Ray,  &c.  v.  Life  Association  of  America.  January  17, 
1885.  Hickman  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Geo.  L. 
Husbands  for  appellants. 
8.  Preference  no  fraud— It  may  often  be  meritorious  in  a  debtor  to  prefer 
some  particular  creditor,  and  his  doing  so  is  not  fraudulent,  but  merely 
a  preference,  which,  by  virtue  of  the  statute,  may  be  set  aside  if  attacked 
within  a  given  time. 

4.  Deed  from  father  to  son  in  consideration  of  maintenance— An  aged 
father  agreed  with  bis  son,  one  of  several  children,  that  if  he  would  stay 
with  him  and  support  him  and  his  wife  he  would  compensate  him  by 
paying  for  a  piece  of  land  the  son  might  select.  After  the  son  had  re- 
mained with  his  father  more  than  a  year  inider  the  contract  the  father 
IMiid  1450  upon  a  tract  of  land  contracted  for  by,  and  conveyed  to,  the 
son. 

Held—That  this  conveyance  was  not  fraudulent  as  to  the  father's  cred- 
itors, as,  when  the  money  was  paid,  the  father  was  indebted  to  the  son 
under  their  contract  to  that  extent,  and  hence  it  was  not  paid  for  a 
future  support.  It  was  merely  a  preference  among  creditors  which  did 
not  make  it  fraudulent.  Sweatraan  v.  Spears.  January  27,  1886.  John- 
son Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aflf.  James  E.  Stewart  for  ap- 
pellant. 

5.  Deed  from  mother  to  daughter— Conveyances  from  a  mother  to  a  daugh- 
ter and  son-in-law  are  held  to  be  fraudulent,  the  grantor  b^ing  indebted 
at  the  time  in  a  sum  sufficient  to  swallow  up  her  estate,  and  the  relation 
of  the  parties  being  such  that  the  grantees,  who  fall  to  satisfactorily  ex- 
plain how  the  recited  consideration  was  paid,  must  have  known  of  the 
financial  embarrassment  of  the  grantor  and  of  the  fraudulent  design. 
Caudill  V.  Goeble,  Gd'n,  &c.  January  99.  18a5.  Carter  Cir.  Ct.  Opin. 
by  Pryor,  J.,  Ct.  Ap.,  aflf.  E.  B.  Wilhoit  and  T.  W.  Mitchell  for  appel- 
lant; E.  F.  Dulin  for  appellee. 

• 

Insanity— 
1.  Definition— In  law  insanity  is  a  generic  term,  and  embraces  every  case 
of  defect  of  reason  or  weakness  of  mind  which  leaves  the  person  without 
mental  capacity  to  distinguish  right  from  wrong,  or  without  the  will 
power  knowing  right  from  wrong,  to  control  a  tendency  to  wrongdoing. 
To  all  such  cases  section  268  of  the  Criminal  Code  applies,  although  the 
term  insanity  alone  is  used.  Richey  v.  Commonwealth.  January  16, 
1885,  Harrison  Cir.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  aflf.  Ward  & 
Blanton  and  Kennedy  &  Kennedy  for  appellant;  P.  W.  Hardin  for  ap- 
pellee. 

Interest— 
1.  Note  and  mortgage  construed  together— Diflferent  writings  relating  to 
the  same  subject,  executed  at  the  same  time  and  to  eflfectuate  the  same 
object,  are  to  be  treated  as  one  instrument,  and  construed  together. 
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Where  a  note  due  twelve  months  after  date  provided  that  it  should  bear 
''interest  from  date,  payable  semi-annually,"  and  a  mortgage  executed 
to  seoure  the  note  described  it  as  bearing  interest  until  paid,  said  inter- 
est to  be  paid  semi-annually,"  the  contract  is  construed  to  be  for  the 
payment  of  interest  semi-annually  until  paid. 
2.  Payable  semi-annually— Parties  may  lawfully  contract  for  the  payment 
of  interest  as  it  accrues,  and  it  may  be  recovered  by  an  independent 
action. 
'  S.  Taxes— Interest  can  not  be  allowed  on  taxes  by  way  of  damages. 
Shanks,  &o.  v.  Stephens,  &c.  January  16,  1886.  Lou.  Ch.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap.,  rev.  Kodman  &  Brown  for  appellants;  Elliott  & 
Hemingray  for  appellees. 

4.  On  judgment— The  judgment  of  a  court  fixing  the  amount  of  recovery 
fixes  it  as  of  the  day  the  judgment  is  entered  unless  another  date  is  fixed. 

The  Court  of  Appeals  having  reversed  a  judgment  for  alimony  and  re- 
manded the  cause,  with  directions  to  make  a  smaller  allowance,  indi- 
cating the  amount,  on  the  return  of  the  case  the  plaintiff  was  entitled 
to  judgment  for  the  amount  indicated,  with  interest  only  from  the  date 
of  the  judgment  therefor,  and  not  with  interest  from  the  date  of  the 
former  judgment.  Be^ll  v.  Beall.  January  12,  1886.  Logan  Cir.  Ct. 
Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.,  Bowden,  J.,  not  sitting.  A.  G. 
Khea  for  appellant;  Browder  &  Edwards  for  appellee. 

5.  Where  no  interest  is  claimed  in  petition— As  the  petition  does  not  assert 
any  claim  to  interest  already  accrued  or  state  any  fact  from  which  the 
court  can  determine  the  date  from  which  accrued  interest  should  be  paid, 
interest  should  be  awarded  from  the  date  of  the  filing  of  the  petition. 
Meek  v.  Lacy.  January  14,  1886.  Bath  Cir.  Ct.  Opin.  by  Richards,  J., 
Sup.  Ct.,  modifying  former  opinion.  B.  Gudgell  &  Son  for  appellant; 
B.  D.  Lacy  for  appellee. 

Juiigments— 

1.  Modification  for  fraud— Before  a  party  can  be  allowed  to  modify  a  judg- 
ment against  him  for  fraud  in  procuring  it  be  must  show,  first,  that  he 
had  a  good  defense  and  that  he  made  it,  or  was  prevented  from  making 
it  by  the  fraud  complained  of;  or,  second,  that,  having  made  his  defense, 
he  was  in  some  way  thrown  off  his  guard  as  to  the  preparation  of  that 
defense,  and  thereby  deprived  of  a  fair  hearing.  Howard's  Adm*r,  &c. 
v.  Howard,  &c.  January  21,  1885.  Estill  Cir.  Ct.  Opin.  by  Ward,  P. 
J.,  Sup.  Ct.,  rev.  J.  B.  White  and  H.  W.  Gardner  for  appellant;  H.  C. 
Lilly  &  Son  for  appellee. 

2.  Must  describe  the  land— A  judgment  for  the  sale  of  real  estate  must  de- 
scribe the  proiierty  to  be  sold,  and  such  a  judgment  can  not  be  rendered 
where  there  is  no  description  of  the  land  in  the  record.  McKee  v.  Sypert. 
January  28,  1885.  Christian  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct., 
rev.  Petree  &  Llttell  for  appellant;  L.  A.  Sypert  and  H.  A.  Phelps  & 
Son  for  appellee. 
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Judicial  Sale— 

1.  Interest  of  commissioner  in  purchase —Where  a  judicial  sale  was  fair 
and  open  to  competitioni  the  fact  that  the  commissioner  who  made  the 
sale  afterwards  became  interested  with  the  purchaser  in  his  purchase 
does  not  authorize  the  chancellor  to  set  aside  the  sale.  Adams  v.  Mc- 
Clary.  January  29,  1886.  Rockcastle  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct. 
Ap.,  Qflf.  Isaac  A.Stewart  for  appellant;  W.,  O.  Bradley  and  S.  M. 
Burdett  for  appellee. 

2.  Defendant  dies— Sale  confirmed  before  revivor  void— After  the  death 
of  the  defendant  and  before  any  revivor  was  had,  an  order  was  made 
confirming  a  commissioner's  report  of  sale  and  directing  a  conveyance  to 
be  made  to  the  purchaser. 

Held— That  the  order  confirming  the  report  of  sale  having  been  made 
after  the  death  of  the  defendant  and  before  a  revivor  was  void,  and  no 
rights  were  acquired  under  it.  Wheatley  v.  Hays'  Heirs.  January  81, 
1886.  Kenton  Ch.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  James  P. 
Tarvln  for  appellant ;  Whitaker  &  Durrett  for  appellees. 

Qaming— 
1.  Accomplice — Where  two  persons  play  on  the  premises  of  another,  with- 
out his  consent,  at  a  game  of  cards,  at  which  money  is  bet  and  won  or 
lost,  they  are  not  accomplices,  and  one  of  them  may  be  convicted  upon 
the  testimony  of  the  other.  Cain  v.  Commonwealth.  January  26,  1886. 
Knox  Cr.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  Dishman  &  Mc- 
Elroy  for  appellant;  P.  W.  Hardin  for  appellee. 

Garnishment  — 
1.  Personal  judgment  against  garnishee— It  was  error  to  render  judgment 
by  default  against  appellant,  a  garnishee,  there  being  no  prayer  for  a 
personal  judgment  against  it. 
A  bank  being  the  garnishee,  an  allegation  that  the  debtor  "has  on  deposit 
in  said  bank"  a  certain  sum,  with  a  prayer  that  this  deposit  be  sub- 
jected, was  not  sufficient  to  authorize  a  personal  judgment.  Owensboro 
Savings  Bank  v.  Mattingly.  January  19,  1886.  Daviess  Cir.  Ct.  Opin. 
by  Richards,  J.,  Sup.  Ct.,  rev.  Owen  &  Ellis  for  appellant;  Jolly  & 
Todd  for  appellee. 

Homestead— 

1.  Leaving  State— Abandonment— A  debtor  who  has  left  Kentucky  with 
his  family,  and  engaged  in  an  extensive  business  in  another  State,  must 
be  treated  as  having  abandoned  his  homestead  here,  although  he  declares 
his  intention  to  return.  Williams,  Sec.  v.  Rose,  &c.  January  18,  1886. 
Montgomery  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  H.  L.  Stone  & 
Wm.  H.  Winn  for  appellants;  W.  H.  Holt  and  C.  Brock  for  appellees. 

8.  Widow— The  widow  of  the  grantor,  and  not  the  grantee,  is  entitled  to  a 
homestead  in  the  land.  Menifield,  &c.  v.  Menifield's  Ass'ee.  January 
22,  1886.  Nelson  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  rev.  G.  H. 
Fulton,  E.  E.  McKay,  J.  H.  Wathen,  J.  A.  Fulton  and  C.  T.  Atkinson 
for  appellants;  Wm.  Johnson  for  appellee. 


Digitized  by  CjOOQ IC 


518  ABSTRACTS. 

Husband  and  Wife— 

1.  Settlement  on  wife  to  the  prejudice  of  creditors— Release  of  dower — A 
husband  sold  land  in  which  his  wife  had  a  potential  right  of  dower, 
which  she  refused  to  release  unless  the  purchaser  would  pay  her  $600  of 
the  purchase  money,  which  was  done,  and  the  amount  invested  by  the 
wife  in  a  homestead.  In  an  action  by  a  creditor  of  the  husband  to  sub- 
ject this  property  of  the  wife  to  the  payment  of  a  debt  to  which  the  prop- 
erty sold  by  the  husband  would  have  been  subject,  it  is  held  that  the 
creditor  is  entitled  to  have  the  property  sold  and  the  proceeds  applied  to 
the  payment  of  his  debt,  after  paying  to  the  wife,  without  interest,  the 
actual  value  of  her  potential  right  of  dower  in  the  land  originally  sold. 
(Ward  V.  Crotty,  4  Met.,  (50.)  Jack.son  v.  Potter,  &c.  January  17,  1885. 
Warren  Cir.  Ct.  Opin.  by  I^wls,  J.,  Gt.  Ap.,  rev.  B.  F.  Procter  and 
E.  W^.  Hines  for  appellant;  Mitchell  &  DuBose  for  appellees. 

2.  Debt  created  by  husband  to  improve  wife's  property— The  wife's  prop- 
erty may  be  subjected  to  the  payment  of  money  borrowed  by  the  hus- 
band and  applied  in  Improving  it,  although  the  husband  and  wife  have- 
separated  and  the  property  is  not  more  than  sufficient  to  support  her  and 
her  children.  T^nnen,  &c.  v.  Fitzpatrick,  &c.  January  22,  1885.  War- 
ren Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  B.  F.  Procter  and  E. 
W.  Hines  for  appellants;  James  A.  Mitchell  for  appellees. 

3.  Feme  sole — Her  liability  for  his  debts— A  married  woman  who  has  been 
empowered  to  trade  as  a  feme  sole  and  her  husband  are,  at  law.  as  much 
strangers  as  she  and  any  other  person,  and  she  may  employ  him  as  her 
agent  In  carrying  on  the  business  In  which  she  may  engage  just  as  sh& 
may  employ  anyone  else,  and  if  she  furnishes  the  capital  or  credit  and 
the  business  is  in  fact  hers,  her  property  does  not  become  liable  to  his 
creditors  because  she  employs  him  or  because  the  prosperity  of  her  busi- 
ness may  be  the  result  of  his  industry'  and  sagacity;  and  while  she  will 
not  be  permitted  to  stand  between  her  husband's  creditors  and  his  prop- 
erty, she  will  not  be  presumed,  more  than  a  stranger,  to  have  aided  her 
husband  in  an  attempt  to  defraud  his  creditors.  Unz  v.  Oswald,  &c. 
January  16,  1885.  Lou.  Ch.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Gt.,  aff. 
Hodman  &  Brown  for  appellant;  F.  Hagan  for  appellees. 

4.  Personal  judgment  against  widow— A  personal  judgment  can  not  be 
rendered  against  a  widow  upon  a  contract  made  by  her  during  coverture. 

5.  Separate  estate — The  liability  of  a  separate  estate  is  by  reason  of  an  ex- 
press or  presumed  intent  to  charge  it.  and  if  it  is  not  so  liable  when  the 
contract  is  made  it  can  not  become  so  afterward  merely  because  it  be- 
comes legally  possible  that  it  may  be  charged. 

6.  General  estate — Where  a  debt  is  created  by  a  married  woman  for  neces- 
saries and  is  evidenced  by  a  writing,  signed  by  her  and  her  husband,  the 
law,  independent  of  the  wife's  intention,  declares  her  general  estate 
liable  for  its  paym^^nt,  whether  acquired  before  or  after  the  debt  was 
created. 
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7.,  Necessaries — Where  the  coiiversicm  of  the  wife's  land  into  money  is 
necessai-y  to  her  comfort,  the  services  of  an  attorney  employed  by  her  to 
obtain  a  decree  for  the  sale  of  the  land  should  be  considered  as  neces- 
saries within  the  meaning  of  the  statute,  and  the  fact  that  the  husband 
was  a  lawyer,  and  capable  of  doing  all  that  was  necessary  to  be  done, 
does  not  alter  the  case. 

8.  Wife's  contract— Where  the  wife's  contract  was  for  necessaries  she  is  so 
far  relieved  from  the  disabilities  of  coverture  as  to  preclude  her  from 
making  any  question  whether  the  thing  delivered  and  done  was  fairly 
worth  the  amount  evidenced  by  the  writing,  but  she  can  rely  on  any  de- 
fense available  to  a  person  not  under  disability,  such  as  a  total  or  partial 
failure  of  consideration.  McKee  v.  Sypert.  January  28,  1S86.  Christian 
Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  Petree  &  Littell  for  ap- 
pellant; L.  A.  Sypert  and  H.  A.  Phelps  &  Son  for  appellee. 

Land — 
1.  Standing  trees  on  land  sold -Where  land  is  sold  and  conveyed,  the  stand- 
ing trees  pass  with  it  as  a  part  of  it  unless  there  has  been  an  anticipated 
severance  operating  as  a  constructive  delivery,  of  which  the  purchaser 
has  notice.  Lawson,  &c.  v.  Smith.  January  7,  18H5.  Boyd  Cir.  Ct. 
Opin.  by  Bowden,  J.,  Sup.  Ct..  rev.  K.  F.  Prichard  for  appellants;  R. 
T.  Burns  and  L.  T.  Moore  for  appellee. 

Landlord  and  Tenant— 

1.  Joint  owners  of  land— Contract  between  held  a  lease— Plaintiff  and  de- 
fendant owning  jointly  a  tract  of  land  agreed  that  defendant  should 
have  the  use  of  it  in  consideration  of  his  paying  the  taxes  and  making^ 
repairs,  Held— On  his  failure  to  do  this,  plaintiff  could  not  repudiate 
the  contract  and  recover  a  reasonable  rental,  but  the  contract  was  a 
lease,  for  breach  of  which  plaintiff  might,  as  landlord,  recover  of  defend- 
ant, as  tenant,  the  amount  of  the  tax  and  value  of  repairs.  Huffman  v. 
Pollard.  January  12,  1885,  Garrard  Cir.  Ct.  Opin.  by  Richards,  J., 
Sup.  Ct.,  aff.  Burdett  &  Walton  for  appellant;  Denny  &  Tomlinson  for 
appellee. 

2.  Subletting— A  tenant  who  has  a  term  for  less  than  two  years,  by  sub- 
letting merely  assumes  the  risk  of  being  ousted  if  his  landlord  refuses  to 
acquiesce  in  the  contract,  and  does  not  thereby  convert  himself  into  a 
trespasser,  or  an  insurer  against  loss  by  fire.  Hundley  v.  Moore.  Jan- 
uary 12,  1885.  Washington  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct., 
aff.    W.  C.  &  C.  C.  McChord  for  appellant;  John  W.  Lewis  for  appellee. 

Limitation,  Statute  of— 
1.  Actions  by  Commonwealth— The  statute  of  limitation  applies  as  well 
to  an  action  by  the  Commonwealth  as  to  an  action  by  one  of  its  citizens, 
except  where  a  different  time  is  prescribed. 

To  an  taction  by  the  Commonwealth  against  the  city  of  Lexington  to 
recover  the  amount  of  certain  fines  and  forfeitures  coUect-ed  by  the  city 
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on  judgments  reDdered  by  its  courts  for  violatioDs  of  the  penal  laws  of 
which  those  courts  had  jurisdiction,  the  five  years'  statute  of  limitation 
applies  except  as  to  such  sums  as  were  collected  within  five  years  next 
preceding  the  institution  of  the  action.  Commonwealth  v.  City  of  Lex- 
ington. January  17,  1885.  Foyette  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct. 
Ap.,  aff.  on  original  and  rev.  on  croFS  appeal.  Hallam  &  Myers  and  J. 
H.  Beaucharap  for  appellaiit. 

2.  Abandonment  of  contract— At  a  sale  of  the  State's  Interest  in  a  turn- 
pike in  the  year  1871,  T.  becanje  the  purchaser  and  executed  his  bond  for 
the  purchase  price.  In  187:3  the  act  authorizing  the  sale  of  the  stock  was 
repealed  and  T.  abandoned  his  purchase  and  his  bond  was  surrendered  to 
him,  although  he  might  have  enforced  the  contract  had  he  chosen  to  do 
so.  From  that  time  until  1880,  when  this  suit  was  brought  by  appellee 
claiming  to  be  interested  with  T.  in  the  purchase  and  seeking  an  enforce- 
ment of  the  contract,  nu  demand  was  made  of  the  stock  and  nothing 
transpired  between  the  parties.  The  State  regarded  T.  as  the  principal 
in  the  purchase,  and  at  no  time  was  informed  that  the  purchase  was 
made  for  others. 

Held- That  after  the  lapse  of  eight  years,  when  the  dividends  from  the 
road  have  paid  off  more  than  half  the  purchase  price,  strangers  to  the 
contract,  so  far  as  the  Stat-e  is  concerned,  who  have  never  pt\rted  with 
their  money,  ought  not  to  be  allowed  to  enforce  it. 

8.  Defense  to— The  plea  of  the  statute  of  limitations  can  not  be  defeated, 
for  no  other  reason  than  that  the  plaintiff  supposed  if  he  sued  he  could 
not  lecover.  Commissioners  of  Sinking  Fund  v.  McDowell,  Arc.  Filed 
January  20,  lh85.  Franklin  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev. 
P.  W.  Hardin  for  appellant ;  D.  W.  Lindst»y  for  appellees. 

"Local  Option"— 

1.  Repeal  of  statute— By  virtue  of  an  express  statute  in  Kentucky,  a  law 
that  has  been  repealed  is  still  effective  for  the  purpose  of  punishing  any 
violations  thereof. 

2.  Sale  of  liquor  by  druggist— Prior  to  the  act  of  May  8,  18S4,  a  druggist, 
without  a  license  therefor,  was  not  permitted  to  retail  spirituous  liquors 
exce])t  upon  a  physician's  prescription.  Commonwealth  v.  lleynolda. 
January  10,  1885.  Boyle  Cir.  Ct.  Opin.  by  Kichards,  J.,  Sup.  Ct.,  rev. 
P.  W.  Hardin  and  R.  C.  Warrpn  for  appellant;  J.  B.  McFeiran  for  ap- 
pellee. 

8.  Averments  of  indictment— An  indictmert  under  the  act  commonly 
known  as  the  "local  option"  law  should  allege  facts  showing  that  the 
act  was  in  force  at  ttie  time  of  the  sale  in  the  particular  district  or  town 
where  the  selling  is  alleged  to  have  occurred.  The  allegation  that  "said 
town  had  previous  to  said  sjile  in  legal  form  adopted  the  act,"  and  that 
"it  was  then  in  force,"  is  a  conclusion  of  law.  Commonwealth  v. 
Myrick.  January  12,  1885.  Carroll  Cir!  Ct.  Opin.  by  Bowden,  J.,  Snp. 
C,  aff.  P.  W.  Hardin  for  api)ellant;  H.  M.  Fisher  and  G.  W.  Montfort 
for  api)ellee. 
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liunatics-r- 
1.  No  one  can  sue  tpT  lunatic  except  his  trustee— -The  trustee  of  a  lunatic 
having  sold  land  belonging  to  the  lunatic  and  appropriated  the  proceeds, 
a  creditor  of  the  lunatic  sued  his  sureties  to  recover  the  money,  making 
the  lunatic  a  plaintiff.  A  successor  to  the  defaulting  trustee  having 
heen  appointed,  he  sued  to  set  aside  the  sale  as  fraudulent.  Held — He 
and  not  the  creditor  had  the  right  to  choose  the  remedy,  and  the  former 
could  not  continue  the  suit  to  recover  the  purchase  money,  but  might, 
on  petition,  be  made  a  party  to  the  trustee's  suit,  or  consolidate  his  suit 
with  the  trustee's  at  his  own  cost.  Trunk's  Committee  v.  Eastern  Ky. 
Lunatic  Asylum,  &c.  January  10,  1885.  Lou.  Ch.  Ct.  Opin.  by  Pryor, 
J.»  Ct.  Ap. ,  rev.  Rodman  &,  Brown,  A.  P.  Humphrey  and  John  S. 
Kline  for  appellant;  James  G.  Givens  and  J.  F.  Bullitt,  jr.,  for  ap- 
pellees. 

Mandamus— 
1.  School  trustee— Mandamus  lies  to  require  the  chairman  of  board  of 
trustees  of  a  common  school  to  report  to  the  commissioner  of  the  county 
a  common  school  taught  under  an  employment  by  the  board.  The  rem- 
edy by  mandamiis  is  not  excluded  by  section  IP,  article  7,  chapter  18, 
General  Statutes.  Jones,  &c.  v.  Strange.  January  19,  1886.  Cumber- 
land Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  J.  H.  C.  wSandidge 
for  appellants;  Walker  &  McMurtry  for  appellee. 

Obstructing  Public  Road— 
1.  Allegations  of  indictment  for— An  indictment  for  obstructing  a  public 
road  should  charge  that  there  was  a  public  road  and  describe  the  act  or 
acts  complained  of  specifically  enough  to  enable  the  court  to  determine 
whether  or  not  they  amounted  to  an  obstruction.  Commonwealth  v» 
Chattanooga  Railway  Co.  January  23,  1885.  Lawrence  Cir.  Ct.  Opin^ 
by  Ward,  P.  J.,  Sup.  Ct.,  aff.     P.  W.  Hardin  for  appellant. 

Partnerships  — 
1.  Rights  of  partners— A  father  who  had  been  conducting  a  prosperous-, 
business  in  his  own  name,  his  sons  working  for  him  on  a  salary,  added 
to  the  business  name  of  the  concern  the  words  **and  sons,'*  and  under 
the  altered  name  suits  were  instituted,  accounts  made  out,  receipts  exe- 
cuted, and  in  fact  all  the  business  of  the  concern  conducted ;  the  son» 
were  not,  as  theretofore,  credited  by  any  amount  as  salary,  but  each  was. 
simply  charged  with  what  he  took  from  the  firm  business,  and  the  father 
stated  to  outsiders  that  his  sons  were  partners  with  him  in  the  business. 
In  a  contest  between  the  father  and  sons,  it  is  held  that  the  sons  are  en- 
titled to  share  in  the  profits,  after  paying  to  the  father  interest  upon  his 
capital  invested.  That  there  were  no  definite  terms  as  to  the  interest  of 
each  in  the  partnership,  or  as  to  its  duration,  is  not  sufficient  to  recover,, 
the  testimony  sustaining  the  claim  of  the  sons.  Reed  v.  Reed,  &c. 
January  15,  1886.  Kenton  Ch.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff. 
M.  J.  Dudley  for  appellant;  W.  Lindsay  and  Tisdale  &  Theissen  for 
appellees. 
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Pleading— 
1.  Character  of  relief— Appellee,  by  his  original  petition,  sought  to  it  cover 
a  tract  of  land,  and  by  an  amended  petition  that  he  had  sold  the  land  to 
the  ancestor  of  the  defendants  by  parol,  and  had  received  a  part  of  the 
purchase  money.  The  defendants  denied  the  parol  sale,  and  alleged  that 
their  ancestor  owned  the  land  and  invested  the  appellee  with  title  to  sell 
for  him.  The  proof  established  the  parol  sale  and  the  payment  of  part 
of  the  purchase  money.  Held— That  the  lower  court  erred  in  giving 
judgment  for  the  land  itself,  as  the  only  relief  sought  by  the  amend€»d 
petition  was  the  enforcement  of  the  plaintiff 's  lien,  for  which  judgment 
should  have  been  rendered.  Ward,  &c.  v.  Ward,  &c.  January  8,  18H5. 
Martin  Gir.  Ct.  Opinion  by  Prjor,  J.,  Ct.  Ap.,  rev.  Stewart  &  St-ewart 
for  !ippellants;  T.  T.  Mann  for  appellees. 
S,  Suing  cori)Gration— The  Kentuclvy  Central  Railroad  Co.  having  been 
summoned  to  answer  a  petition  which  alleged  that  the  "K.  C.  R.  Rail 
Co."  committed  the  wrongs  complained  of,  it  demurred  to  the  petition. 
Held— The  demurrer  should  have  been  sustained,  there  being  no  aver- 
ment that  either  the  Kentucky  Central  Railroad  Co.  or  the  K.  C.  R. 
Rail  Co.  is  incorporated,  or  that  they  are  the  same  companies.  Prewitt 
V.  Ky.  Central  R.  R.  Co.  January  9,  1885.  Rockcastle  Cir.  Ct.  Opin. 
by  Richards,  J.,  Sup.  Ct.,  aflf.  J.  A.  Stuart  for  appellant;  Burdett  & 
Brown  for  appellee. 

3.  Failure  to  deny  immaterial  allegation— The  failure  of  a  party  to  deny 
an  allegation  which,  so  far  as  the  pleadings  disclose,  is  altogether  imma- 
terial, does  not  authorize  the  court  to  take  the  allegations  as  true.  Citi- 
zens Savings  Bank  v.  Miller,  Cessna  &  Co.  January  9,  1885.  Elliott 
Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  E.  F.  Dulin  for  appel- 
lant ;  Z.  T,  Young  and  M.  M.  Redwine  for  appellee. 

4.  Allegation  of— Performance  of  ccndition— In  an  action  upon  a  bond  by 
which  the  obligors  undertook  to  pay  a  certain  sum,  if  it  should  be  ad- 
judged that  a  crop  of  tobacco  levitrd  upon  under  a  distress  warrant  was 
subject  to  the  warrant,  there  being  no  averment  in  the  petition  that  it 
had  been  adjudged  that  said  tobacco  was  subject  to  the  warrant,  there 
was  a  failure  to  aver  that  the  condition  of  the  bond  had  been  performed. 
An  allegation  that  the  tobncco  was  subject  to  the  distress  warrant  was 
not  sufficient.  Hickman  v.  Bradford.  January  19,  1885.  Pendleton  Cir. 
Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Clark  &  Applegate  for  appel- 
lant ;  C.  H.  Lee  and  John  H.  Fryer  for  appellee. 

5.  Suit  on  account— Necessary  allegations— While  the  law  implies  a  prom- 
ise to  pay  for  goods  purchased  and  money  borrowed  it  does  not  imply  a 
promise  to  pay  any  amount  certain ;  it  is,  therefore,  neces.sary,  In  an 
action  upon  an  account  for  goods  sold  and  delivered  and  money  loaned, 
to  supplement  this  implication  by  allegations  of  values  and  amounts. 
Felly's  Adm'r  v.  Rigney.  January  21,  1885.  Casey  Cir.  Ct.  Opin.  by 
Richards,  J.,  Sup.  Ct.,  rev.  Adams,  Clark  &  Belden  for  appellant;  Hill 
&  A  Icorn  for  appellee. 
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Practice  in  Civil  Cases— 

1.  Dismissing  petition  pending  reference— No  question  as  to  tlie  sufficiency 
of  the  petition  having  ever  been  submitted  to  the  court,  or  even  raised 
upon  the  record,  it  -was  error  to  dismiss  the  petition  pending  a  motion 
for  a  reference  to  the  master  commissioner,  the  action  being  for  the 
settlement  of  a  decedent's  estate.  Courts'  Adm'r  v.  Courts,  &l\  Janu- 
ary 12,  1886.  Bracken  Ch.  Ct.  Opinion  by  Richards,  J.,  s^up.  Ct.,  rev. 
W.  V.  Welden  and  R.  K.  Smith  for  appellant. 

5.  Continuance  after  submission— After  this  case  had  been  prepared  by 
appellants  and  submitted  for  trial  it  was  not  an  abuse  of  discretion  on 
the  part  of  the  judge  to  refuse  a  continuance  that  an  amended  petition 
might  be  filed  and  further  proof  taken  in  support  of  appellant's  claim. 

S.  Judgment  filed  in  vacation— Overruling  motion  to  set  aside— The  special 
judge,  at  the  instance  of  appellant,  withheld  his  judgment  at  the  regular 
term  and  filed  it  with  the  clerk  in  vacation.  When  the  next  regular 
term  began  the  special  judge,  who  had  been  elected  as  judge  of  the  dis- 
trict, overruled  a  motion  to  set  aside  the  judgment. 

Held— That  this  made  it  the  judgment  of  the  court,  even  if  the  objec- 
tion as  to  its  delivery  to  the  clerk  after  term-time  is  to  be  considered. 
Taylor,  &c.  v.  Berry,  &c.  January  31,  1885.  Livingston  Cir.  Ct.  Opin. 
by  Pryor,  J.,  Ct.  Ap.,  afl.  D.  H.  French  and  A.  Duvall  for  appellants; 
Hendricks  &  Bush,  W.  C.  Trabue  and  J.  W.  Bush  for  appellees. 

Practice  in  Criminal  Cases— 

1.  Evidence  for  jury  to  weigh — The  court  may  reverse  when  there  is  no 
competent  evidence  tending  to  establish  guilt,  but  where  there  is  such 
evidence,  although  entirely  circumstantial,  it  is  for  the  jury  to  weigh 
and  determine  whether  it  justifies  a  conclusion  of  guilt. 

2.  Reversible  error— The  misconduct  of  the  jury  first  made  to  appear  on  a 
motion  for  a  new  trial  is  not  a  matter  for  review  upon  appeal.  Peters 
V.  Commonwealth.  January  22,  1885.  Clay  Cir.  Ct.  Opin.  by  Hines, 
Ch.  J.,  Ct.  Ap.,  afl.  G.  W.  Baker  for  appellant;  P.  W.  Hardin  for  ap- 
pellee. 

Process — 

1.  Proof  of  service— A  summons  having  been  lost,  the  clerk's  entry  on  the 
docket  of  the  return  which  he  testifies  that  he  copied  from  the  return  on 
the  summons,  taken  in  connection  with  the  recital  of  the  judgment  that 
the  defendant  was  served  with  process,  is  held  to  be  entitled  to  more 
weight  than  the  recollection  of  the  defendant  and  the  deputy  sheriff,  by 
whom  it  appears  from  the  clerk's  entry  the  summons  was  served.  Lem- 
ming V.  Mullins.  January  17,  1885.  Pwndleton  Cir.  Ct.  Opin.  by 
Xewis,  J.,  Ct.  Ap.,  aff.  Clarke  &  Applegate  for  appellant;  John  H. 
JPryer  for  appellee. 
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Recognizances — 

1.  Recogniziinces  taken  by  the  circuit  court  for  the  appearance  of  a  defend- 
ant to  answer  an  indictment  are  valid,  although  not  expressly  author- 
ized by  the  Code. 

8.  Presumptions — Continuance — Such  a  recognizance  conditioned  to  be 
void  if  the  defendant  shall  appear  on  the  first  day  of  the  next  term  ^'to 
answer"  the  indictment,  "not  departing  without  leave  of  court,'*  does, 
not  bind  the  recognizors  for  the  appearance  of  the  defendant  after  the 
term  specified ;  and  where  a  forfeiture  is  taken  at  a  subsequent  term, 
and  it  appears  that  at  the  time  fixed  in  the  recognizance  for  the  appear- 
ance of  the  defendant  there  was  a  general  order  of  continuance,  the  court 
will  not  presume  that  the  defendant  did  not  then  appear,  but  will  rather 
presume  that  he  either  appeared,  or  was  ready  to  appear.  Ramey,  &o. 
V.  Commonwealth.  January  36,  1885.  Pike  Cir.  Ct.  Opin.  by  Bowden,. 
J.,  Sup.  Ct.,  rev.    Ward,  P.  J.,  dissenting. 

Sales  of  Personal  Property — 
1.  What  a  sufficient  delivery — ^An  Ohio  firm  owning  staves  in  Kentucky^ 
in  the  possession  of  an  agent,  sold  them  to  appellant.  The  agent  having- 
received  from  appellant  an  order  from  the  firm  to  turn  over  to  it  the 
staves  in  his  custody,  furnished  the  bank  a  list  of  the  staves  which  were- 
piled  up  at  different  places,  some  in  the  woods,  and  then  became  ita 
agent  to  retain  charge  of  them  for  it.  Held— That  this  was  a  sufficient 
delivery  of  the  staves  to  vest  the  title  in  appellant  as  against  a  creditor 
claiming  under  a  subsaquent  attachment,  and  that  it  was  not  necessary 
to  remove  the  staves  from  the  places  where  they  were,  there  being  on 
such  visible  possession  by  the  nonresident  vendor  as  could  possibly  in- 
dicate an  existing  or  continued  right  in  him.  Citizens  Savings  Bank  v. 
Miller,  Cessna  &  Co.  January  9,  1885.  Elliott  Cir.  Ct.  Opin.  by  Bow- 
den,  J.,  Sup.  Ct.,  rev.  K.  F.  Dulin  for  appellant ;  Z.  T.  Young  and  M. 
M.  Redwlne  for  appellees. 

Sheriff— 

1.  Authority  to  collect  fines— The  sheriff  has  no  authority  to  receive  pay- 
ment of  a  judgment  in  favor  of  the  Commonwealth  for  a  fine  except  on 
process.  Commonwealth  v.  Shanks.  January  1^^  1886.  Jeff.  Cir.  Ct. 
Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  Helm  &  Bruce  and  A.  G.  Carutb 
for  appellant ;  Zach  Phelps  for  appellee. 

2.  Acting  as  administrator— Liability  of  deputy— While  a  sheriff  acting  as 
administrator  under  an  order  of  a  county  court  can  not  relieve  himself 
of  his  trust  by  delegating  his  authority  to  another,  yet  he  is  entitled  to 
the  services  of  his  deputies  in  discharging  the  duties  imposed ;  but  a 
deputy  who  thus  acts  under  the  direction  of  his  principal  can  not  be  held 
liable  for  the  balance  shown  to  be  due  the  e-state  upon  a  settlement  not 
made  by  him,  the  money  not  being  in   his  possession.    Mason,  &c.  v. 


Digitized  by  VjOOQiC 


ABSTRACTS.  525 

Beaseman.  January  26,  I880.  Harrison  Cir.  Ct.  Opin.  by  Richards,  J., 
Sup.  Ct.,  aflf.  Swinford  &  Lnflferty  for  appellants;  L.  M.  Martin  for 
appellee. 

Special  Judge — 
1.  Whore  a  special  judge  is  elected  by  the  attorneys  to  hold  court  during 
the  absence  of  the  circuit  judge,  his  acts  as  an  oflScer  de  facto  are  valid 
as  to  third  persons,  although  he  resides  out  of  the  district.  Eversole. 
&c.  V.  Steele.  January  21,  1885.  Owsky  Cir.  Ct.  Opin.  by  Bowden,  J., 
Sup.  Ct.,  aff.  John  L.  Scott  and  H.  C.  Eversole  for  appellants;  D.  W. 
Lindsey  and  J.  M.  Benlty  for  appellee. 

Sureties — 
1.  Failure  of  creditor  to  prove  claim  against  deceased  principal— A  surety 
upon  a  promissory  note  is  not  released  by  the  failure  of  the  crtditor  to 
present  his  claim,  properly  proved,  against  the  t state  of  the  deceased 
principal  or  co-surety  within  one  year  after  the  administrator  of  the  de- 
cedent has  qualified,  although  by  such  failure  the  estate  of  the  decedent 
is  released  from  interest  after  his  death,  and  the  surety  thereby  deprived 
to  that  extent  of  his  recourse] against  the  principal  or  co-surety.  The 
mere  delay  of  the  creditor  to  proceed  against  the  principal  does  not  re- 
lease the  surety,  whose  duty  it  is,  by  the  very  terms  of  his  contract,  to 
see  that  the  debt  is  paid  at  maturity.  Brown,  &c.  v.  Witherspoon,  &c. 
January  23,  1885.  Mercer  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aflf. 
P.  B.  Thompson,  jr.,  and  Bell  &  Wilson  for  appellants;  P.  B.  Thompson, 
sr..  for  api)ellees. 

Taxes— 

1.  Paid  by  mortgagee— Lien  for— Although  the  payment  by  the  mortgagee 
of  taxes  upon  the  mortgaged  property  inured  to  the  benefit  of  all  who 
were  interested  in  the  property,  he  is"  not  entitled  to  a  suptirior  lien  for 
the  amount  so  paid,  as  he  does  not  allege  facts  showing  that  the  steps 
necessaiy  to  the  existence  of  a  tax -lien  had  been  taken,  and,  moreover, 
had  accepted  the  mortgagor's  note  for  what  he  had  so  paid,  thus  placing 
the  claim  upon  the  footing  of  an  ordinary  debt. 

2.  Pleading— Necessary  averments— In  a  proceeding  to  subject  property  to 
the  payment  of  taxes  it  is  necessary  to  state  the  facts  affirmatively, 
showing  that  every  step  has  been  taken  which  was  necessary  to  create 
the  lien,  and  the  failure  to  make  such  allegations  presents  a  case  where 
no  cause  of  action  is  stated,  and  not  merely  one  defectively  stated. 
Shanks,  &c.  v.  Stephens,  &c.  January  15,  1885.  Lou.  Ch.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap,,  rev.  Redman  &  Brown  for  appellants;  Elliott  & 
Hemingray  for  appellees. 

Usury— 
1.  Device  to  cover  up— An  agreement  by  the  borrower  of  money  from  a 
charitable  fund  to  make  a  certain  annual  "donation"  to  the  fund   in 
addition  to  the  legal  rate  of  interest  contracted  to  be  paid  is  held  to  be  a 
device  to  cover  up  th6  payment  of  usury. 
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2.  Ple»  not  personal— The  plea  of  usury  is  not  a  personal  one  to  the  debtor,, 
but  may  be  relied  upon  by  one  holdinfr  a  junior  lien  upon  property  mort- 
gaged to  secure  the  debt,  the  property  being  insufficient  to  pay  the  liens 
upon  it.  Shanks,  &(5.  v.  Stephens,  &c.  January  15,  1S85.  Lou.  Ch.  Ct. 
Opin.  by  Holt,  J.,  C't.  Ap.,  rev.  Kodnian  &  Brown  for  appellants; 
Elliott  &c  Heniingray  for  appellees. 

Vendor  and  Vendee — 

1.  Mistake  in  deed — Where  by  mistake  a  vendor  included  in  the  boundary 
conveyed  to  his  vendee  land  belonging  to  another,  which  constituted  na 
part  of  the  consideration  for  the  purchase  price,  the  vendee  was  not  en- 
titled to  judgment  for  the  value  of  the  land  so  conveyed.  Hamilton  v. 
Grigsby,  &c.  January  8,  1885.  Nelson  Cir.  Ct.  Opin.  by  Lewis,  J.,. 
Ct.  Ap.,  rev.  J.  D.  Wickliflfe  for  appellant;  Wm.  Johnson  and  W.  R. 
Grigsby  for  appellees. 

2.  Note  payable  on  condition— Assignee — A  vendee  provided  in  the  note 
executed  by  him  for  purchase  monej'  that  it  was  not  to  be  paid  until  the 
property  was  acquitted  of  all  claim  thereto  made  by  a  certain  party,  who 
in  fact  had  no  claim  to  the  property,  but  held  a  debt  against  the  vendor, 
from  which  the  vendee  apprehended  danger.  Held — The  condition  was 
binding  on  an  assignee  of  the  note,  and  he  could  not  enforce  payment  of 
it  b^  the  vendee  until  he  had  satisfied  the  claim  against  the  vendor. 
Nickles  v.  Mercke,  Ex 'or,  &c.  January  12,  1885.  Lou.  Ch.  Ct.  Opin. 
by  Ward,  P.  J.,  Sup.  Ct.,  aflf.  P.  A.  Gaertner  for  appellant;  R.  C. 
Davis  and  Matt  O'Doherty  for  appellees. 

3.  Deficit  in  land— I-imitation— In  a  suit  by  a  vendor  to  recover  purchase 
money  lapse  of  time  is  no  bar  to  the  defense  that  there  was  a  deficit  in 
the  land.  Highbough  v.  Hubbard.  January  14,  1885.  Larue  Cir.  Ct. 
Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  A.  B.  Montgomery  for  appellant; 
W.  P.  D.  Bush  and  Finlay  F.  Bush  for  appellee. 

Wills— 
1.  Contract  to  make  devise — A  mere  declaration  by  one  that  he  intends  to 
dispose  of  his  estate  by  devise  to  a  particular  person,  by  reason  of  a  con- 
sideration received,  is  not  sufficient  to  create  an  equity  or  a  -contract 
which  would  authorize  the  chancellor  to  compel  compensation  by  reason 
of  the  failure  of  the  decedent  to  comply  with  his^promise.  To  have  such 
an  effect  the  contract  or  agreement  must  be  clearly  established.  Hintoa 
V.  Gano's  Heirs.  January  8,  18S5.  Scott  Ct.  Com.  Pleas.  Opin.  by 
Pryor,  J.,  Ct.  Ap.,  aff.  W.  S.  Darnaby  and  W.  Lindsay  for  appellant; 
Alvin  Duvall  and  G.  S.  Wall  for  appellees. 
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CURRENT  TOPICS. 

It  was  Lord  Chesterfield  who  thought  of  writing  a  book  on 
the  art  of  argumentation  and  having  for  a  motto  'Viuidlibet 
ex  quolibet" — the  art  of  proving  anything  from  anything — 
and  he  said  he  could,  with  a  little  ingenuity  and  labor,  con- 
struct a  very  plausible  argument  to  prove  that  highway  rob- 
bery was  not  immoral.  This  is  rather  belittling  to  the 
particular  art  in  which  lawyers  are  supposed  to  excel.  If  it 
caii  thus  be  employed  at  will  to  uphold  the  cause  of  error  and 
falsehood,  it  can  not  be  a  safe  guide  for  reaching  truth.  There 
is  no  doubt,  however,  that  argument  from  counsel  representing 
both  sides  of  a  case  is  useful  in  enabling  the  court  to  reach  a 
just  conclusion,  but  it  is  also  true  that  argument  is  much 
abused  as  some  lawyers  think  they  have  a  right  to  be  heard  at 
length  upon  any  point  they  may  choose  to  press  in  a  case,  and 
that  a  court  ought  to  listen  patiently  and  not  decide  till  they 
have  been  heard  to  the  end,  otherwise  they  complain  of  oppres- 
sion, tyranny  and  arbitrary  rulings.  We  think  the  court  has 
a  right  to  restrain  argument,  and  let  it  be  known  when  the 
mind  of  the  judge  is  made  up  on  a  particular  proposition  and 
when  he  is  in  doubt.  He  is  not  bound  to  surrender  himself  as 
a  passive  listener  to  whatever  propositions  counsel  may  see  fit 
to  argue.     We  have  a  case  in  mind  where  the  maker  of  a  note. 
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endorsed  to  and  discounted  by  a  bank,  being  sued  on  it  by  the 
bank,  set  up  as  a  defense  that  the  consideration  which  had  passed 
between  him  and  the  assignor  of  the  note  had  failed,  and  his 
counsel  insisted  upon  arguing  the  proposition  and  showing  to 
his  honor  that  his  client  would  be  bankruiDt  if  he  had  to  pay 
the  note,  and,  therefore,  he  ought,  on  general  equitable  prin- 
ciples, to  be  relieved  against  the  hardship.  We  do  not  doubt 
that  any  judge  who  is  impartial  as  between  the  litigants  and 
has  the  ordinary  qualifications  for  his  position  is  capable  of 
regulating  the  discussion  without  in  the  least  being  arbitrary' 
or  infringing  on  the  fair  use  of  argument  as  an  aid  in  ascer- 
taining the  truth.  The  stationary  courts,  those  which  are 
held  in  the  large  cities  and  w^hich  sit  the  whole  year  round, 
can  afford  to  be  more  indulgent  in  this  matter  than  the  others 
like  the  State,  Circuit  and  Federal  Courts,  which  administer 
justice  on  the  wing,  having  various  places  in  the  district  to  go 
to,  and  can,  therefore,  allot  only  a  limited  time  to  each;  but 
the  fact  that  the  decisions  of  the  latter  class  are  as  correct, 
upon  the  whole,  as  those  of  the  former  shows  that  substantial 
justice  loses  nothing  by  curtailing  and  directing  argument. 


Judge  Harlan  has  recently  rendered  a  very  able  dissenting 
opinion  in  an  interesting  case,  Elk  v.  Wilkins,  lately  decided 
by  the  U.  S.  Sup.  Ct.,  which  involves  the  right  of  Indians  to 
become  citizens  of  the  United  States.  The  plaintiff  was  born 
in  the  Indian  Territory,  a  member  of  one  of  the  wild  tribes 
there,  but  he  separated  from  the  tribe,  came  into  Nebraska, 
where  he  settled  permanently,  and  after  having  resided  there 
long  enough  to  entitle  him  to  vote,  he  tendered  his  ballot  at 
an  election,  but  the  clerk  refused  to  receive  it,  whereupon  he 
brought  this  action  in  the  U.  S.  Circuit  Court,  claiming  that 
the  right  guaranteed  by  the  fourteenth  and  fifteenth  amend- 
ment^?  had  been  denied  him. 

The  court  (by  Gray,  J.,  )  holds  that  an  Indian  who  aban- 
dons his  trii)e  and  tako?^  up  his  rej^idence  in  a  State  is  not  a 
<;itizpn  nur  entitled  to  vote  until  hv  hi\<  been  naturalized.     Be- 
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tjause  (1)  those  only  are  citizens  by  birth  who  are  born  in  the 
United  States  and  subject  to  the  jurisdiction  thereof.  The 
Indians,  though  born  within  the  geographical  limits  of  the 
United  States,  are  not  subject  to  its  jurisdiction  in  the  full 
-seinse  of  the  term.  And  (2)  Indians  are  aliens.  They  live  on 
leservations  set  apart  for  them,  where  they  are  not  subject  to 
the  laws  of  any  State  or  the  United  States,  The  nation  deals 
writh  them.thrpugh  treatieF  and  legislative  acts,  expressly  ap- 
plicable to  them,  as  it  does  with  foreign  powers.  They  owe 
qualified  allegiance  only  to  the  United  States.  Their  primary 
allegiance  is  due  to  the  head  of  their  tribe.  Therefore,  they 
must  go  through  the  process  required  of  other  aliens — natural- 
ization— before  they  become  citizens. 

But  Judge  Harlan  (Judge  Woods  concurring)  insists  that  the 
act  of  1866  which  defines  and  enumerates  those  who  are  citi- 
zens, '*all  persons  born  in  the  United  States  and  not  subject  to 
any  foreign  powers,  excluding  Indians  not  taxed, "are  citizens, 
flhows  that  the  criterion  for  Indian  citizenship  is  not  natural- 
ization, but  payment  or  liability  to  pay  taxes,  and  as  the  alle- 
gations of  tho  pleadings  show  that  plaintifi*  is  a  resident  of  the 
State,  and  is,  therefore,  liable  to  be  taxed,  he  is  a  citizen,  and 
entitled  to  vote.  The  objection  that  the  Indian  is  not  born 
subject  to  the  jurisdiction  of  the  United  States  is  also  answered 
by  the  verbiage  of  the  act  of  1866.  It  provides,  first,  that  *'all 
persons  born  in  the  United  States,  and  not  subject  to  any  for- 
eign powers,"  and  then  adds,  **exoluding  Indians  not  taxed," 
are  citizens.  If  Indians  generally  were  not  regarded  as  em- 
braced by  this  first  clause  and  described  by  its  terms,  why 
introduce  after  it  a  clause  excepting  a  particular  class  of  In- 
-dians — those  not  taxed?  It  is  plain  that  (excluding  the  ex- 
cepted class)  the  act  regards  Indians  as  born  in  the  United 
States  and  not  subject  to  any  foreign  power— i.  e.,  as  subject 
to  the  United  States,  and,  therefore,  as  citizens. 

We  think  that  Judge  Harlan's  position  is  the  better  of  the 
two,  since  it  rests  on  the  language  of  a  statute  expressly  regu- 
lating the  subject  and  defining  who  are  citizens,  rather  than 
on  the  general  theories  of  the  court  that  an  Indian  is  an  alien, 
•Nvhich  they  admit  ij?  true  in  a  qnalifind  sfiiso  only. 
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There  is  quite  an  interesting  discussion  ^oing  on  just  now  iiu 
some  of  the  law  periodicals  as  to  how  far  the  study  of  Latin  is. 
necessary  to  secure  a  power  of  clear  expression.  We  do  not 
believe  there  is  any  substitute  for  Latin  in  a  college  curriciilum, 
not  merely  because  it  develops  a  power  of  clear  expression,  but 
many  other  powers  at  the  same  time.  It  disciplines  the  mind, 
teaches  habits  of  accurate  discrimination,  of  close  attention, 
besides  bringing  the  boy  in  contact  with  the  vigorous  and 
noble  ideas  and  sentiments  of  the  classic  texts.  But,  so  far  a» 
mere  power  of  expression  is  concerned,  we  believe  that  anyone 
who  has  that  one  end  in  view  can  as  well  secure  it  from  a  study 
of  Addison,  Swift  or  many  other  English  models,  as  from 
Cicero  or  Tacitus. 

In  reading  Latin  the  benefit  comes  in  this  way:  The  idea  is 
furnished  by  the  author  and  the  reader  is  required  to  find  for 
himself  the  most  accurate  and  becoming  dress  for  it  in  Eng- 
lish. Practice  in  this  exercise  makes  him  more  or  less  pro- 
ficient in  the  art  of  expression.  But  he  can  go  through  the 
identical  exercise  by  reading  a  paper  of  Swift  or  Addison,  get- 
ting possession  of  the  idea  and  then  putting  it  into  wt>Tdfi,  try- 
ing to  come  close  to  the  original.  By  the  latter  process  one 
has  this  advantage,  that  years  need  not  be  consumed  in  pre- 
liminary study  of  grammar  and  syntax,  and  he  is  brought  from 
the  start  face  to  face  with  his  immediate  object.  Many  are 
inclined  to  dismiss  the  subject  with  the  statement  that  dear 
expression  depends  after  all  primarily  on  clear  thinking,  and 
that  there  is  no  better  training  for  the  latter  than  the  study^ 
of  logic.  But  it  can  not  be  denied  that  the  art  of  expressioD 
must  be  separately  cultivated,  not  every  man  who  is  a  vigorous 
thinker  is  a  clear  writer  or  speaker.  Emerson  and  Bishop 
Butler  are  instances  in  point,  and  both  lose  much  force  in  con- 
sequence of  their  obscure  styles. 


Speaking  of  the  recent  sentence  of  death  passed  on  Dudley 
and  Stephens  (the  men  who,  being  shipwrecked  and  cast  out  at 
set  in  an  open  boat,  killed  one  of  their  comrades  and  ate  him. 
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in  order  to  siive  their  own  lives)  the  London  Law  Times  save: 
Illogical  Compromises — The  commutation  of  the  sentences 
passed  on  Dudley  and  Stephens  marks  one  of  those  illogical 
compromises  which  seem  to  be  of  the  essence  of  English  pro- 
cedure, whether  legal  or  political.-  The  inconsistency  of  sen- 
tencing a  man  to  death  with  solemn  formality  on  Monday,  and 
mitigating  the  sentence  to  a  brief  term  of  the  mildest  form  of 
imprisonment  on  Saturday,  has  naturally  i)rovoked  a  good  deal 
of  more  or  less  intelligent  criticism,  and  is  certainly  a  proceed- 
ing not  altogether  calcuated  to  exhibit  the  law  in  a  dignified 
Jight.  What  is  the  use,  it  is  very  naturally  asked,  of  ostenta- 
tiously asserting  the  superiority  of  the  law  to  all  considerations 
of  pity  or  sentiment,  where  there  is  another  power  behind, 
waiting  to  override  the  law  and  to  give  effect  to  the  very  plea 
the  law  rejects? 

We  do  not  agree  to  this.  The  sentence  complained  of  estab- 
lishes that  the  law  regards  human  life  as  most  sacred,  and  does 
not  recognize  the  necessity  of  preserving  one's  own  as  an}' 
justification  for  destroying  the  life  of  another  innocent  and 
unoffending  person.  The  principle  raises  an  additional  safe- 
guard to  the  right  of  self-existence,  and  gives  us  to  understand 
that  if  we  take  life  we  do  so  at  our  peril;  that  we  are  in  the  eye 
of  the  law  murderers,  and  shall  suffer  sentence  as  such.  That 
statement  of  the  facts,  with  our  own  plea  of  necessity  thrown 
in,,  will  conclusively  establish  our  guilt,  and  we  shall  receive 
-sentence  accordingly,  and  must  then  assume  the  burden  of 
bringing  ourselves  in  reach  of  executive  clemency  and  the 
bounds  of  mercy,  though  we  have  no  standing  in  a  court  of 
justice. 


KENTUCKY  COURT  OF  APPEALS. 
PAUL,  &c.  V.  SMITH,  &c. 
(Filed  January  81,  l^Sb,) 

1.  Judgment— Collaterally  attacking— Where  a  judgment  is  collaterally 
•offered  in  evidence  in  another  suit  its  validity  can  not  be  questioned  except 
for  want  of  jurisdiction  in  the  court  that  rendered  it. 
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3.  AttachmeDt— Defective  petition— Voidable  judcrment— Title  of  purchaser 
good— Though  the  statements  of  the  petition  on  which  an  attachment  was 
issued  were  technically  defective,  yet  as  process  was  duly  served  (by  warn- 
ing order,  defendant  being  a  nonresident)  and  the  writ  properly  levied,  the 
court  had  jurisdiction  and  its  judgment  was  not  void  but  voidable,  and  the- 
purchaser  at  the  attachment  sale  acquired  good  title.  (Hines,  G.  J.,  dissent- 
ing, Pryor,  J.,  not  sitting.) 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  defense  of  the  appellees  to  this  action  of  ejectment  by 
the  appellants  as  the  heirs  of  F.  H.  Paul  is  that  the  land  was 
attached  for  his  debts,  and  purchased  by  the  party  through 
whom  they  claim  title  at  a  decretal  feale;  and  it  being  assailed 
collaterally,  the  only  question  to  be  determined  is  whether  it 
was  void. 

By  section  2  of  an  act  of  the  Legislature  of  Kentucky,  passed 
December  28,  1861,  and  entitled'* An  act  to  amend  the  Code  of 
Practice  in  civil  cases, "  an  additional  ground  of  attachment 
was  provided,  in  these  words:  **That  he  or  they  have  volun- 
tarily  left  the  county  of  his  or  their  residence;  have  been  ab- 
sent there|rom  for  thirty  days,  and  during  said  period  of  time 
have  been,  and  continued  voluntarily,  within  the  so-called  Con-^ 
federate  States,  or  their  military  lines. "  (Myers'  Supplement,, 
page  88. ) 

On  January  4,  1862,  A.  P.  and  William  Hughes  brought  each 
an  action  for  debt  in  the  Henry  Circuit  Court  against  F.  H. 
Paul,  and  on  February  1,  1862,  F.  H.  Babbitt  did  the  same. 
Attachments  were  sued  out  in  each  case  upon  the  ground  above 
stated,  and  levied  upon  the  land  in  contest;  also  a  warning 
order  was  made  in  each  case,  and  a  report  filed  by  the  duly  ap- 
pointed corresponding  attorney. 

Proper  attachment  bonds  were  executed,  as  well  as  the  re- 
quired bonds  to  the  nonresident  defendant;  and  the  actions 
after  consideration  having  proceeded  to  a  judgment,  the  at- 
tached property  was  sold  thereunder  and  purchased  by  the  twa 
plaintiffs,  the  Hughes,  and  then  by  their  order  conveyed  by 
the  court's  commissioner  to  their  sister,  who  was  the  wife  of 
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W.  H.  Paul,  and  the  mother  of  the  appellants,  and  through 
whom  the  appellees  claim  title. 

The  success  or  defeat  of  the  appellants  in  this  action  depends 
upon  whether  the  Henry  Circuit  Court  had  jurisdiction  to 
render  said  judgment;  because  it  may  now  be  regarded  as  a 
legal  maxim  that  when  a  judgment  is  offered  in  evidence  col- 
laterally in  another  suit,  its  validity  can  not  be  questioned  ex- 
cept for  want  of  jurisdiction  in  the  court  that  rendered  it. 

In  the  two  suits  first  above  named  the  ground  for  the  attach- 
ment was  thus  stated:  *'Said  F.  H.  Paul  has  voluntarily  left 
the  county  of  his  residence;  has  been  absent  therefrom  for 
thirty  days,  and  during  said  period  of  time  has  been,  and  con- 
tinued voluntarily,  within  the  so-called  Confederate  States  or 
their  military  lines;"  while  in  the  Babbitt  case  it  is  as  fol- 
lows: **Said  F.  H.  Paul  has  voluntarily  left  Henry  county  and 
State  aforesaid,  the  county  of  his  residence;  has  been  absent 
therefrom  for  thirty  days;  and  during  that  period  of  time  has 
been  and  continued  in  the  sQ-called  Confederate  States  or  their 
military  lines." 

It  is  urged  that  the  jurisdiction  of  the  court  depended  upon 
the  grounds  for  the  attachments  being  properly  stated ;  and 
that  in  the  first-named  two  cases  it  was  not  alleged  that  the 
defendant,  F.  H.  Paul,  was,  when  he  left  the  county  of  his 
residence,  a  resident  of  Kentucky;  while  in  the  last  one  the 
word  ** voluntarily, "  as  used  in  the  statute,  was  omitted  from 
the  statement  relating  to  the  defendant  having  remained 
within  the  Confederate  States  or  their  military  lines. 

This  court  has  heretofore  held  said  statute  to  be  valid,  and 
it  was  of  course  intended  to  relate  only  to  residents  of  Ken- 
tucky; but  its  language  was  used  in  setting  forth  the  ground 
of  attachment  in  the  two  first-named  cases,  and  it  is  said  in 
Drake  on  Attachment,  section  98,  that  no  more  is  required. 

A  substantial  compliance  is  certainly  sufficient.  If  by  fair 
inference  the  scope  and  sense  of  the  law  have  been  fulfilled,  a 
technical  objection,  which  does  not  reach  to  the  substance,  will 
not  avail,  even  if  a  statute  in  derogation  of  the  common  law 
be  in  question. 
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Where  a  statute  authorized  an  attachment  upon  the  ground 
that  the  defendant  *' resides  out  of  the  State,"  an  affidavit 
stating  that  "he  is  a  nonresident"  was  held  sufficient,  although 
it  failed  to  state  whether  the  alleged  nonresidence  related  to 
the  county,  district  or  State.  In  this  instance  the  action  was 
brought  in  this  State,  and  under  a  statute  which  related  to 
residents  of  this  State  alone;  the  petition  alleged  that  the  de- 
fendant had  ** voluntarily  left  the  county  of  his  residence;" 
and  this,  upon  such  a  state  of  facts,  should,  in  our  opinion,  be 
held  to  mean  that  he  had  left  the  county  of  his  residence  in 
Kentucky;  and  we  are,  therefore,  of  the  opinion  that  the 
ground  of  attachment  in  said  two  cases  was  sufficiently  stated. 

But  granting  that  the  omissions  in  stating  the  grounds  of 
attachment  were  irregularities  of  such  a  character  that  they 
would  have  authorized  a  reversal  of  the  judgment  upon  a  direct 
appeal  from  it,  yet  did  they  render  it  void,  so  that  it  can  be 
questioned  collaterally;  or,  more  broadly  stated,  did  the  juris- 
diction of  the  court  depend  upon  the  sufficiency  of  the  state- 
ment of  the  grounds  of  atatchment,  or  was  it  acquired  l)y  the 
constructive  service  of  the  summons  upon  the  defendant  by 
means  of  the  warning  order  and  the  levy  of  the  attachment 
upon  the  property,  and  the  return  thereof? 

The  work  above  cited  of  Mr.  Drake  seems  to  hold  that  the 
proper  statement  of  the  grounds  of  attachment  confer  it,  but 
he  bases  his  opinion  mainly  upon  some  Tennessee  and  New 
York  cases;  and  upon  an  examination  of  the  latter  we  find 
that  they  arose  under  a  statute  by  which  the  attachment  was 
the  original  process;  that  the  affidavit  upon  which  it  issued 
was  not  amendable;  and  that  it  was  issued  by  a  mere  officer 
out  of  court,  whose  ])ower  was  limited,  and  derived  solely  from 
the  statute. 

In  such  a  case  the  sufficiency  of  the  affidavit  might  w^ell  be 
held  to  be  a  jurisdictional  question.  Under  the  present  Code 
of  New  York,  however,  the  attachment  is,  as  under  our  prac- 
tice, a  mere  provisional  remedy,  and  not  the  commencement 
of  the  action;  and  it  has  been  repeatedly  decided  by  the  courts 
of  that  State,  since  the  adoption  of  its  Code,  that  the  jurisdic- 
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tion  does  not  depend  upon  the  proi)er  statement  of  the  grounds- 
of  attachment.  (In  the  matter  of  GriswoJd,  18  Bar)).,  412; 
Thompson  on  Prov.  Remedies,  page  379. ) 

By  section  89  of  our  Civil  Code  an  action  is  commenced  by 
filing  a  petition  and  causing  a  summons  to  he  issued  or  a  warn- 
ing order  to  be  made,  and  when  once  properly  commenced  the 
jurisdiction  of  the  court  to  proceed  is  acquired;  and  it  is  diffi- 
cult to  see  why  the  statement  of  the  grounds  for  a  mere  pro- 
visional remedy  should  control  the  jurisdiction,  when  the 
granting  and  issual  of  an  attachment  and  its  levy  merely 
would  not  authorize  the  court  to  proceed  and  render  a  judgment. 

The  jurisdiction  of  the  person  arises  from  the  actual  or  con- 
structive service  of  process;  while  the  writ  of  attachment 
draws  the  property  within  the  court's  power;  and  a  lien  is 
created  upon  the  property  of  one  constructively  summoned  by 
the  levy  of  the  attachment.  (Myers'  Code,  section  449;  act  of 
December  28,  18()1;  section  18,  Myers'  Sup.,  page  88.) 

In  Cooper  v.  Reynolds,  10  Wall.,  808,  the  Supreme  Court  of 
the  United  States,  in  a  case  arising  under  the  laws  of  Tennes- 
see, held  that  a  defective  affidavit  for  an  attachment  might  be 
ground  for  a  reversal  of  the  judgment,  but  did  not  render  it  void; 
and  the  decisions  of  this  court  are  in  accord  with  this  doctrine. 

In  the  case  of  Allen  v.  Brown,  4  Met.,  842,  the  court  uses 
this  language: 

**The  Code  does  not  declare  that  the  clerk's  order  of  attach- 
ment shall  be  void  unless  the  requisite  affidavit  is  filed,  nor 
that  the  jurisdiction  of  the  court  is  to  depend  on  the  filing  of 
such  affidavit.  The  case  seems  to  be  within  the  general  rule, 
that  the  proceedings  of  a  court  having  jurisdiction  of  the  per- 
son  or  subject  are  not  void,  however  erroneous  they  may  be. 

The  jurisdiction  of  the  court  in  attachment  cases  depends 
upon  the  actual  or  constructive  service  of  process  upon  the  de- 
fendant, and  not  upon  the  plaintiff's  affidavit,  nor  upon  the 
clerk's  order." 

In  the  last-named  case  the  affidavit  for  the  attachment  was 
defective  in  not  stating  that  the  claim  was  just;  and  it  is 
claimed  by  counsel  that  the  point,  as  to  which  the  above  lan- 
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goage  is  decisive,  was  not  presented;  but  the  judgment  of  the 
lower  court  had  to  be  reversed,  and  the  question  was  raised 
whether  upon  the  return  of  the  cause  the  affidavit  could  be 
amended;  and  after  stating  that  if  the  attachment  were  void 
by  reason  of  the  defective  affidavit  an  amendment  could  not 
aid  it,  the  court  properly  considered  the  question  whether  it 
was  void  or  merely  erroneous,  and  in  doing  so  used  the  lan- 
guage supra. 

In  the  case  of  Bailey  v.  Beadles  &  Bolinger,  7  Bush,  888, 
there  was  a  like  defect,  in  the  affidavit  as  in  the  last-named 
case;  and  the  court  decided  that  it  was  indispensably  necessary 
that  an  attaching  plaintiff  should  state  that  his  claim  is  just» 
and  that  the  failure  to  do  so  was  an  irregularity  warranting  a 
reversal  upon  an  appeal,  but  that  it  did  not  render  the  order 
of  attachment  or  the  judgment  void. 

A  distinction  is  attempted  to  be  drawn  between  the  necessity 
for  stating  a  ground  for  an  attachment,  and,  as  counsel  term  it> 
an  affidavit  for  obtaining  it,  as  that  the  claim  is  just,  etc. 
We  are  unable,  however,  to  perceive  the  force  of  it,  as  to  the 
question  now  presented.  The  same  code  of  practice  that  re- 
quires the  ground  of  attachment  to  be  stated  is  equally  as  im- 
perative in  requiring  that  the  plaintiff  shall  state  that  his 
demand  is  just;  and  it  is  said  in  Drake  on  Attachment,  sec- 
tion 95,  that  the  failure  to  make  the  latter  statement  is  just  as 
fatal  to  the  attachment  as  a  failure  to  properly  allege  the 
ground  of  attachment. 

In  the  case  of  Bailey  v.  Beadles  &  Boliuger,  supra, 
the  land  attached  had  been  ordered  to  be  sold,  and  it  was 
claimed  that  by  reason  of  the  defect  in  the  affidavit  the  order 
of  attachment  was  void,  ani  that  the  court  had  no  jurisdiction 
to  render  a  judgment  either  in  personam  or  in  rem;  and  in  de- 
ciding this  question,  thus  directly  presented,  the  court  not  only 
cited  with  approval  the  case  of  Allen  v.  Brown,  but  quoted 
from  it  as  supra,  showing  that  it  did  not  regard  that  part  of 
the  opinion  as  dicta. 

In  Thomas  v.  Mahone,  9  Bush,  111,  it  is  said:  '*The  juris- 
diction is  acquired  thirty  days  after  the  order  of  warning  is 
made.     It  is  at  that  time  that  the  defendant  is  deemed  to  be 
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constructively  suminoDed.  (Section  91,  Civil  Code ).  The  local, 
jurisdiction  of  the  court  over  the  thing  sought  to  be  sold,  and 
the  jurisdiction  acquired  over  the  person  of  the  defendant  by 
the  constructive  service  of  process  provided  by  law,  authorizes 
the  court  to  proceed,  and  although  the  failure  to  appoint  the 
attorney  or  to  take  the  bond  required  by  section  440  are  re- 
versible errors,  the  jurisdiction  being  complete,  the  judgment 
will  not  be  void." 

Again,  in  the  case  of  Burchett,  &c.  v.  Burchett,  5  Ky.  Law 
Rep.,  814,  this  court  held  that  in  an  attachment  case  the 
jurisdiction  of  the  court  depends  upon  the  actual  or  construc- 
tive service  of  process,  and  not  upon  the  plaintiff's  affidavit  or 
the  clerk's  order. 

There  is  no  decision  of  this  court  in  conflict  with  the  rule 
laid  down  in  the  above  cases. 

In  BelU  Berkley  &  Co.  v.  Hall's  Ex'ors,  2  Duvall,  288,  it 
was  held  as  to  three  of  the  cases  (consolidated)  that  the  at- 
tachments were  ** unauthorized"  ])ecause  it  was  not  alleged 
that  the  defendant  had  voluntarily  left  the  county  of  his  resi- 
dence; but  in  these  cases  the  attaching  creditors  were  at  war 
among  themselves  as  to  the  priority  of  the  attachments  in  the- 
original  suits,  and  the  question  of  their  validity,  or  the  sale- 
under  them,  did  noL  arise  collaterally. 

In  the  case  now  under  consideration  the  provisions  of  the 
Code  of  Practice  as  to  constructive  service  were  fully  complied 
with;  and  it  was  because  this  had  not  been  done  that  this 
court,  in  Brownfield,  &c.  v.  Dyer,  &c.,  7  Bush,  506,  held  that- 
the  judgment  then  in  question  was  void  for  want  of  jurisdiction. 

In  Grigsby,  &c.  v.  Barr,  &c.,  14  Bush,  880,  no  attachment 
had  ever  been  issued,  and  the  sale  of  laud  that  had  been  made 
was  held  to  be  void  because  the  court  had  never  obtained  any 
power  over  it. 

It  would  be  unreasonable  to  require  a  purchaser  at  a  judicial 
sale  to  examine  the  entire  record  upon  which  it  is  based  in 
order  to  detect  irregularities  of  procedure.  It  is  true  that  the- 
sale  of  the  property  of  a  nonresident  under  attachment  is  in. 
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derogation  of  the  common  law;  that  it  involves  the  exercise  of 
extraordinary  power,  and  hence  it  should  appear  that  the  pro- 
ceeding was  coram  jndice;  but  to  prevent  the  unsettling  of 
titles  and  technical  objections  from  overriding  principles  at 
the  expense  of  justice,  courts  should  incline  favorably  to  ju- 
dicial sales. 

In  this  instance  the  property  was  purchased  by  the  brothers- 
in-law  of  F.  H.  Paul;  they  conveyed  it  to  Mrs.  Paul;  she  sold 
it  for  $5,000,  and  presumably  the  appellants  shared  the  benefit 
with  her.  Innocent  purchasers  had  held  it  undisturbed  for  six- 
teen years  before  this  suit  was  brought,  and  during  that  time, 
as  the  various  conveyances  show,  they  have  greatly  improved 
it,  and  equity,  as  well  as  the  rules  of  law,  forbid  that  they 
should  now  be  deprived  of  it. 

Judgment  affirmed. 

Judge  Pryor  not  sitting. 

Chief  Justice  Hines  dissenting. 

Chief  Justice  Hines  delivered  the  following  dissenting  opin- 
ion : 

On  the  23d  of  December,  1861,  the  legislature  of  this  State 
passed  an  act,  entitled  '*An  act  to  amend  the  Code  of  Practice 
in  civil  cases,''  which  is  as  follows: 

*' Section  1.  That  in  addition  to  the  grounds  for  attachment 
in  the  Code  of  Practice  in  civil  cases  there  shall  be  the  follow- 
ing: That  the  defendant  or  defendants,  or  some  of  them,  are 
in  the  service  of  the  army  of  the  so-called  Confederate  States 
of  America,  or  any  military  body  of  men  co-operating  with 
said  army. 

'^Section  2.  That  he  or  they  have  voluntarily  left  the  county 
of  his  or  their  residence;  have  been  absent  therefrom  thirty 
•days,  and  during  said  period  of  time  have  been,  and  contin- 
ued voluntarily,  with  the  so-called  Confederate  States  or  their 
military  lines. 

**Section  8.  That  he  or  they  have  voluntarily  left  the  county 
of  his  or  their  residence,  for  the  purpose  of  joining  the  army 
of  said  Confederate  States,  or  any  military  ])ody  of  men  co- 
operating with  said  army,  or  for  the  purpose  of  entering  the 
service,   either  civil  or  military,  of  said   Confeilerate  States, 
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and  leaving  for  such  purposes,  or  either  of  them,  have  remained 
absent  from  such  county,  so  that  the  ordinary  process  of  law 
could  not  be  served  upon  them  for  thirty  days,  and  continued 
so  absent." 

The  fourth  section  provides  that  any  of  these  grounds  ^'shall 
be  sufficient  to  authorize  and  sustain  the  actions  and  attach- 
ments by  creditors  under  section  259  of  Civil  Code." 

The  act  also  provides  for  a  warning  order  and  that  the  at- 
tachment may  be  granted  by  the  judge  of  any  circuit  or  county 
court,  or  by  the  clerk  of  the  court  or  justice  of  the  peace,  from 
whose  office  such  attachment  may  issue. 

The  twelfth  section  of  the  act  provides  that  the  section  quoted 
shall  not  apply  to  any  person  so  within  the  Confederate  lines 
by  direction  of  the  United  States  or  the  State  of  Kentucky. 

The  only  question  presented  on  this  appeal  is  the  construc- 
tion of  this  act.  Appellants,  as  the  children  and  heirs  of  F. 
H.  Paul,  sued,  as  in  ejectment,  to  recover  a  certain  portion  of 
real  estate  in  the  possession  of  appellees.  Appellees  answer 
and  set  up  title  by  purchase  under  a  decree  rendered  in  the  cir- 
cuit court  of  the  county  in  which  the  land  lies,  and  in  which 
this  action  was  instituted,  and  exhibit,  as  the  foundation  of 
their  title, -a  copy  of  the  proceedings  that  resulted  in  the  decree. 

If  the  court  under  whose  decree  appellees  claim  had  jurisdic- 
tion to  hear  and  determine  the  cause  any  irregularity  in  the 
proceedings  was  subject  to  review  only  on  appeal,  but  if  the 
court  had  no  jurisdiction  the  decree  of  sale  was  void,  and  ap- 
pellees can  claim  no  title  under  it.  In  the  first  instance  the 
irregularity  could  be  reached  only  by  appeal;  in  the  second  the 
whole  proceedings  may  be  disregarded  and  treated  as  a  nullity, 
as  is  here  attempted. 

The  history  of  the  proceedings  through  which  appellees  claim 
title  is  as  follows: 

A.  P.  and  William  Hughes,  in  January,  1862,  instituted  sep- 
arate actions  on  promissory  notes  alleged  to  be  due  and  unpaid, 
and  in  the  petition  in  each  case  allege  that  ''said  F.  H.  Paul 
has  voluntarily  left  the  county  of  his  residence;  has  been  ab- 
sent therefrom  thirty  days,  and  during  said  period  of  time  has. 
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been,  and  continues  Vohmtarily,  within  the  so-called  Confeder- 
ate States  or  their  military  lines.  '■  Following  tliis  is  a  prayer- 
for  judgment  and  for  general  attachment  against  the  property 
of  the  defendant  and  for  all  proper  relief. 

Subsequently  one  Babbitt  instituted  in  the  same  court  an 
action,  seeking  the  same  relief,  on  an  account  in  which  he 
alleges:  **That  the  said  F.  H.  Paul  has  voluntarily  left  Henry 
-county  and  State  aforesaid — the  county  of  his  residence;  has 
"been  absent  therefrom  for  thirty  days,  and  during  that  period 
of  time  has  been  and  continues  in  the  so-called  Confederate 
States  or  their  military  lines." 

These  cases  were  consolidated,  and  one  decree  for  sale  of  the 
land  attached  entered  for  all.  There  was  no  appearance  by  F. 
H.  Paul  to  any  of  these  actions,  no  actual  service,  no  actual 
notice  of  their  pendency. 

It  is  claimed  for  appellants  that  the  failure  to  allege  in  the 
"two  actions  by  Hughes  thatF.  H.  Paul  was  a  resident  of  Henry 
county  (in  which  the  actions  were  brought)  and  a  citizen  of 
Kentucky,  and  the  failure  to  allege  in  the  Babbitt  petition  that 
Paul  voluntarily  remained  within  the  Confederate  States,  were 
omissions  fatal  to  the  jurisdiction  of  the  court  rendering  the 
-decree  of  sale.  In  other  words,  there  was  a  failure  in  two  cases 
to  allege  residence  or  citizenship,  and  in  the  other  a  failure  to 
allege  that  Paul  voluntarily  remained  within  the  Confederate 
lines  for  the  period  of  thirty  days. 

All  three  of  these  consolidated  actions  were  evidently  at- 
tempted to  be  brought  under  the  second  section  of  the  act 
quoted,  and  were  so  treated  by  counsel  in  oral  argument  and 
in  argument  by  brief,  and  it  is  manifest  that  the  petition  of 
Babl)itt  fails  to  comply  literally  with  the  provisions  of  this 
section  by  omitting  to  state  that  Paul  voluntarily  remained 
within  the  Confederate  States,  and  that  there  was  a  substantial 
failure  of  compliance  in  tli^^  Hughes  petitions  in  omitting  to 
alU^ge  the  residence  and  citizensliip  of  Paul.  Do  these  omis- 
sions?, or  any  of  tbem  rnnder,  void  the  decroe  of  sale  for  want 
of  jurisdiction  In'  the  nnwt  rendering  it? 
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It  seems  on  principle  very  clear  that  where  a  proceeding  is  au- 
thorized by  statute  against  one  who  is  to  be  constructively  sum- 
moned, and  there  is  no  actual  appearance,  that  the  grounds 
for  so  proceeding  should  be  strictly  followed.  It  is  in  effect 
the  taking  of  one  man's  property  and  giving  it  to  another  with- 
out his  knowledge  and  without  his  consent.  It  has  been  uni- 
formly held  that,  so  far  as  the  requirement  as  to  such  construc- 
tive process  was  concerned,  it  should  be  strictly  and  even 
literally  followed.  Why  not  so,  for  as  good  if  not  for  a  stronger 
reason,  in  cases  where  the  grounds  or  the  facts  upon  which  the 
right  to  proceed  at  all  are  prescribed  by  statute? 

In  the  case  being  considered  it  is  manifest  that,  in  the  ab- 
sence of  this  statute,  the  court  would  have  had  no  pretense  of 
jurisdiction  over  F.  H.  Paul  or  his  property.  In  the  absence 
of  thQ  statute  the  petition,  the  warning  order  and  the  attach- 
ment would  have  been  ineff'ectual  to  confer  jurisdiction.  How 
then  comes  jurisdiction?  It  is  not  from  the  warning  order 
alone — it  is  not  from  the  attachment  alone — it  is  not  from 
both  combined.  This  is  too  plain  for  argument.  Something 
else  is  plainly  essential,  and  that  is  a  petition  stating  facts  upon 
which  both  the  warning  order  and  the  attachment  are  based. 
But  suppose  the  petition  states  facts  the  existence  of  which  do 
not,  under  the  law,  authorize  the  issual  of  the  one  or  the  other? 
In  that  case  the  proceeding  would  be  outside  the  law  as  there 
is  no  such  thing  under  our  system  of  summary  proceeding  by 
reason  of  the  common  law.  The  authority  to  proceed  at  all  is 
by  reason  of  the  statute,  and,  therefore,  a  compliance  with  its 
provisions  is  essential  to  the  exercise  of  jurisdiction.  We  have 
no  more  right  to  disregard  one  of  its  provisions  than  we  have 
to  disregard  all.  If  we  can  disregard  the  provision  that  the 
absent  defendant  voluntarily  remained  within  the  Confederate 
States,  we  can  as  well  disregard  the  requirement  that  he  should 
voluntarily  have  gone  into  the  Confederate  States,  and  as  well 
the  implied  requirement  that  he  was  a  citizen  of  Kentucky  and 
a  resident  of  the  county  in  which  the  action  is  brought.  This 
section  of  the  act  was  construed   bvTthis  court  in  Buckley  v. 
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Hull,  "2  Duvall,  291,  and  the  attachment  issued  held  invalid 
because  of  the  failure  to  allege  the  facts  indicated.  It  is  there 
said: 

**The  essential  primary  fact  to  be  alleged  is  that  the  debtor 
has  voluntarily  left  the  county  of  his  residence,  thereby  limit- 
ing the  remedy,  by  implication  at  least,  to  residents  of  the 
State;  next,  that  he  has  been  absent  therefrom  thirty  days; 
and,  lastly,  that  during  said  period  he  has  been,  and  continues 
voluntarily,  within  the  so-called  Confederate  States  or  their 
military  lines. 

"The  fact  of  his  having  voluntary  left  the  county  of  his  resi- 
dence is  nowhere  alleged  in  the  petition  in  express  terms;  nor 
does  the  language,  by  any  allowable  or  reasonable  interpreta- 
tion, convey  that  meaning;  for  although  it  may  be  inferred 
that,  as  it  is  alleged,  that  he  left  the  State  with  his  family; 
that  he  left  it  voluntarily,  still  it  by  no  means  follows  that  be 
resided  in  the  State.  By  the  omission  to  allege  that  important 
fact  in  the  original  petition  the  attachment,  when  it  waa 
issued  out,  was  unauthorized." 

Where  the  grounds  upon  which  an  attachment  may  issue  are 
prescribed  in  the  statute  a  statenifint  of  such  grounds  in  the- 
affidavit  or  petition,  as  in  this  case,  is  the  foundation  of  juris- 
diction, and  a  failure,  therefore,  to  state  them  renders  all  sub- 
sequent processes  and  orders  of  the  court  a  nullity.  The 
petition  to  be  such  as  to  confer  jurisdiction  must  contain,  first, 
a  statement  of  the  cause  of  action;  and,  second,  grounds  upon 
which  the  attachment  is  sought.  It  is  not  the  truth  or  falsity 
of  such  grounds  that  confers  jurisdiction,  but  the  fact  that 
they  are  alleged  to  exist.  If  they  are  alleged  to  exist  all  sub- 
sequent errors  of  the  court  are  irregularities  simply,  and  can  be- 
corrected  only  on  appeal  or  by  direct  proceeding  for  that  pur- 
pose.    The}'  can  not  be  collaterally  attacked. 

Drake  on  Attachment  (4  edition),  section  487,  says: 

'*This  notice  (warning  order)  is  not  necessary  to  give  the 
court  jurisdiction  of  the  action.  Its  object  is  6imx)ly  to  inform 
the  defendant,  if  possible,  that  proceedings  have  been  taken 
against  him.    Whether  a  court  has  jurisdiction  of  any  particu- 
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lar  proceeding  is  determined  by  establishing  its  authority  to 
take  the  first  step  therein.  When,  therefore,  in  an  attachment, 
cause  the  ground  required  by  statute  has  been  laid  for  the^ 
issue  and  execution  of  the  process,  and  the  process  has  been* 
issued  and  executed,  the  jurisdiction  of  the  court  attaches.  If 
this  ground  be  not  laid,  there  is  no  right  to  take  the  first  step,, 
and  that  and  all  subsequent  ones  are  simply  void.  *  *  * 
When,  therefore,  notice  to  the  defendant  by  publication  is  re- 
quired, it  is  not  an  element  of  the  jurisdiction  of  the  court,  but 
is  necessary  to  authorize*  the  court  to  exercise  its  jurisdiction 
by  giving  judgment  in  the  cause."     (Sections  88  and  89. ) 

In  the  case  of  Maples  v.  Tunis,  11  Humphrey,  108,  it  was 
held  that  a  failure  to  state  in  the  affidavit  for  an  attachment 
the  grounds  j)rescribed  by  statute,  although  the  attachment 
was  every  way  regular,  rendered  all  the  proceedings  void  and 
the  purchaser  at  the  sale  of  the  attached  property  took  no  title. 

In  the  case  (jf  Conrad  v.  McGee,  9  Yerger,  428,  the  statute 
required  that  an  attachment  might  issue  when  it  was  stated 
**that  any  person  hath  removed,  or  is  removing  himself  or  her- 
self out  of  the  county  privately,  or  so  absconds  or  conceals  him 
or  herself  that  the  ordinary  process  of  law  can  not  be  served." 
The  affidavit  upon  which  the  attachment  issued  recites:  "Oath 
having  been  made  that  the  said  Henry  Dainwood  hath  ab- 
sconded or  so  conceals  himself  from  said  county  that  the  or- 
dinary process  of  law  can  not  be  served  u])on  him."  It  was 
held  that  the  affidavit  was  so  defective  that  all  proceedings 
under  it  were  void. 

In  the  case  of  Staples  v.  Fairchild,  8  Comstock,  48,  a  i)ro- 
ceeding  by  attachment  founded  on  a  verified  application  there- 
for, the  court  .said : 

* 'Although  the  application  of  Sanford,  the  creditor,  was  in 
writing  and  verified  by  his  affidavit,  and  in  it  was  specified  the 
sum  in  which  Bradley  was  indebted  to  him,  over  and  above  all 
discounts,  and  that  such  demand  arose  upon  contract,  and 
that  Bradley  was  not  a  resident  of  this  State,  but  a  resident 
March,  1885 — 2  i    r^mn\(> 
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of  the  State  of  Connecticut,  it  does  not  state,  as  the  grounds 
upon  which  the  application  was  founded,  either  that  Sanford 
resided  within  this  State  or  that  the  indebtedness  of  Bradley 
to  him  arose  upon  a  contract  made  within  this  State.  It  was 
first  said  on  the  argument  that  it  was  not  necessary  that  the 
residence  of  the  creditor  should  be  stated  in  the  application. 
That  would  be  true  in  a  case  where  the  residence  of  the  creditor 
was  not  the  ground  relied  on  to  give  jurisdiction  to  the  officer 
to  issue  his  warrant  or  attachment.  Where  the  application 
omits  to  state  that  the  residence  of  the  creditor  is  within  this 
State,  to  show  jurisdiction  in  the  officer  it  must  state  that  the 
contract  upon  which  the  indebtedness  arose  was  made  within 
this  State.  It  is  not  enough  to  specify  the  sum  of  the  indebt- 
edness that  it  arose  upon  contract,  and  that  the  debtor  was  a 
nonresident  of  this  State.  But  to  give  jurisdiction  to  the  officer 
it  must  be  also  stated  in  the  application  either  that  the  cred- 
itor resides  within  this  State,  or  that  the  indebtedness  arose 
upon  a  contract  made  within  this  State." 

It  was  held  that  the  attachment  having  been  issued  without 
jurisdiction  was  void,  and  that  the  purchaser  took  no  title  to 
the  premises  sold  under  such  proceedings. 

The  cardinal  error  in  the  argument  of  counsel  for  appellee  is 
in  assuming,  first,  that  the  court  below  had  jurisdiction,  and, 
that,  therefore,  all  errors  subsequently  committed  were  mere 
irregularities.  This  is  true  if  the  court  had  jurisdiction,  but 
that  is  the  gist  of  the  proceeding;  and,  secondly,  in  assuming 
that  jurisdiction  is  complete  by  the  actual  or  constructive  ser- 
vice of  summons  on  the  defendent. 

Both  of  these  propositions  are  so  much  involved  the  one 
within  the  other  that  I  will  not  attempt  to  separate  them,  but 
treat  them  as  one. 

In  the  case  of  Grigsby  v.  Barr,  14  Bush,  880,  there  was  a 
proceinling  to  subject  the  i)roperty  of  a  nonresident  in  which 
proceeding  there  was  a  warning  order  in  due  form,  a  prayer  in 
the  petition  to  subject  a  particular  piece  of  real  estate,  and  for 
an  attachment  against  the  defendant's  property.     No  attach- 

Digitized  by  CjOOQ IC 


PAUL,  &C.  V.   SMITH,  &C.  545 

ment  was  levied.  The  property  was  sold  under  judgment  en- 
tered in  that  case,  and  susbequently  the  owners  of  the  pro^jerty, 
at  the  time  of  the  institution  of  the  suit  and  at  the  time  of  the 
rsale,  brought  suit  against  the  purchaser  at  the  decretal  sale 
and  recovered  upon  the  ground  that,  in  the  absence  of  the  levy 
•of  an  attachment,  the  warning  order  issued  in  due  form  and 
time  did  not  confer  jurisdiction,  and,  therefore,  did  not  pre- 
sent him  from  proceeding  to  question  collaterally  the  jurisdic- 
tion of  the  court  rendering  the  decree  of  sale. 

So  it  is  seen  that  constructive  process  in  attachment  pro- 
•ceedings  against  one  without  the  sovereignty  is  not  in  itself 
-sufficient  to  confer  jurisdiction.  Nor  can  jurisdiction  be  ac- 
<iuired  by  simply  making  the  required  affidavit  and  having  an 
attachment  issued  and  levied. 

The  incipient  step  in  the  acquisition  of  jurisdiction  in  such 
'Cases  is  the  filing  of  the  affidavit  setting  forth  the  grounds  au- 
thorizing the  attaclimeut,  and  if  embraced  in  a  petition,  as  in 
this  case,  there  must  be  a  statement  of  the  cause  of  action. 
The  next  step  is  the  making  of  the  warning  order,  and,  third, 
the  issue  and  levy  of  the  attachment.  The  expression,  in  some 
of  the  cases  in  this  State,  that  jurisdiction  is  complete  when 
there  has  been  constructive  service  of  summons,  means  nothing 
more  than  that  without  such  service,  no  matter  how  complete 
the  affidavit,  there  is  no  jurisdiction.  •Fot  instance,  in  the 
case  of  Brownfield  v.  Dyer,  7  Bush,  505,  where  there  was  an 
ex  parte  action  by  warning  order,  this  court  held  the  whole 
proceeding  void  because  the  warning  order  required  the  appear- 
ance of  the  defendant  at  the  next  term  of  the  court,  which 
began  within  eighteen  days,  when  the  Code  required  the  ap- 
pearance at  the  next  term  not  commencing  within  sixty  days; 
that  is,  the  court  held  that  there  was  no  constructive  service 
of  process,  and  that  although  the  foundation  for  the  action  was 
properly  laid  in  the  affidavit  for  an  attachment,,  there  was  no 
jurisdiction. 

It  is  to  be  borne  in  mind,  as  already  stated,  that  in  such 
«x  parte  proceedings,  when  the  ground  for  the  attachment  is 
stated  in  the  affidavit,  the  petition  must  first  state  a  cause  of 
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action;  and,  second,  the  grounds  authorized  by  statute  for  the 
attachment. 

In  the  case  of  Allen  v.  Brown,  4  Met.,  342,  relied  upon  by 
counsel  for  appellees,  the  court  held  that  the  judgment,  where 
there  was  no  attorney  to  defend,  no  bond  executed  and  a  fail- 
ure to  allege  that  the  claim  was  just,  was  not  void,  but  simply 
erroneous,  and  that  on  the  return  of  the  cause  these  errors 
might  be  corrected — the  defendant  having  appeared  and  ap- 
pealed from  the  judgment  against  him.  This  case  proceeded 
upon  the  idea  tjiat  jurisdiction  had  attached  by  a  statement  of 
the  grounds  for  attachment  and  by  the  issual  of  the  warning 
order.  The  proper  distinction  between  the  grounds  of  attach- 
ment and  a  statement  of  the  cause  of  action  seems  not  to  have 
been  disregarded. 

In  the  case  of  Thomas  v.  Mahone,  9  Bush,  11,  the  jurisdic- 
tion of  the  court  appears  to  have  attached  by  filing  the  affi- 
davit required  by  the  act  of  December  28,  1861,  and  by  the 
issual  of  a  warning  order,  and  was  held  that  the  fact  that  the 
attorney  appointed  to  defend  could  not  lawfully  communicate 
with  the  absent  defendant,  and  the  failure  to  take  bond  for  the 
restoration  of  the  property  were  mere  irregularities  that  did 
not  render  the  judgment  void.  The  court  expressly  recognizes 
that  jurisdiction  had»attached,  but  erroneously  states,  by  way 
of  argument,  that  the  jurisdiction  came  from  the  proper  issual 
of  the  warning  order  alone.  If  the  question  had  been  as  to 
whether  the  affidavit  stated  proper  grounds  for  the  attachment 
the  opinion  in  that  case  would  \m\ii  some  bearing,  but  the 
sufficiency  of  the  affidavit  as  to  the  grounds  for  attachment  are 
recogniz^^l  in  the  opinion.  So  in  the  case  of  Bailey  v.  Beadles, 
7  Bush,  888,  relif'd  upon  by  counsel  for  appellees,  the  grounds 
for  attachment,  the  nonresidnncy  of  the  defendant,  were  prop- 
erly alleged,  and  a  failure  to  allege  the  claim  was  '*just"  was 
h(^ld  to  be  an  irregularity  simply. 

It  will  be  found  in  all  the  cases  where  it  is  said  that  the  pro- 
ceedings were  not  void  because  of  the  omission  to  do  certain 
thing?::  that  jurisdiction  had  attached  by  allegation  of  the  ex- 
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istence  of  the  grounds  required  by  the  statute,  and  that  there 
had  been  constructive  service  of  process. 

It  does  not  follow  that  because  an  affidavit  in  such  (iaees  is 
so  defective  that  proceedings  based  upon  it  will  be  void,  it  ma)' 
not  be  amended,  nor,  as  a  corollary,  that  if  it  can  be  amended 
it  is  not  void.  If  there  is  no  affidavit  there  can  of  course  be 
no  amendment  because  there  is  nothing  to  amend,  but  when 
there  is  the  substance  of  an  affidavit  it  may  be  amended. 
(Mayples  V.  Tunis,  11  Humphrey,  108;  Drake  on  Attachment. ) 

As  there  was  no  amendment  of  the  petitions  in  these  cases  I 
am  of  the  opinion  that  the  defects  indicated  were  fatal  to  the 
exercise  of  jurisdiction  by  the  court  making  sale  of  the  j^op- 
erty,  and  that,  therefore,  no  title  passed  to  the  purchaser;  and 
that  as  appellees  claim  through  the  purchaser  they  have  no 
;title  to  the  land  in  controversy. 

A.  Duvall  for  appellants. 

Geo.  C.  Drane  for  appellees. 


KENTUCKY  TRUST  CO.  OF  LOUISVILLE  v.  LEWIS. 

(Filed  February  7,  1885.) 

GoDatitntional  law— Class  le^isla^ioD^Ezclusive  privlleites— An  act  oon- 
'^errin$c  upon  a  corporation,  which  performs  no  public  service,  the  right  to 
sell,  without  the  intervention  of  a  court,  land  mortgaged  or  conveyed  in 
trust  to  it,  is  class  legislation,  and,  therefore,  unconstitutional  and  void. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  act  of  the  legislature  incorporating  the  appellant,  the 
Kentucky  Trust  Co.,  of  Louisville,  Ky.,  provides  that  it  may 
*'deal  in  the  loaning  of  money,  exchange,  promissory  notes  and 
other  evidences  of  debt,  take  personal  and  other  securities  for  the 
payment  thereof,  and  dispose  of  the  latter  as  may  be  agreed  upon 
in  all  respects  as  natural  persons  may  do  under  the  common  law. 
*  *  *  *  The  said  company  may  negotiate  loans  of  money, 
:and  may  purchase,  sell  and  manage  property,  real,  personal 
.und   mixed,   including  stocks,   bonds,    bills,    notes   and   other 
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choses  in  action  and  evidences  of  debt,  and  may  collect  and 
adjust  and  settle  the  same  for  or  on  account  of  others,  and 
may  guarantee  the  payment  of  loans  negotiated  through  it. 
In  all  matters  committed  or  intrusted  to  its  care,  and  with  re- 
spect to  loans  made  by  it  for  or  on  account  of  others,  it  may,, 
in  case  of  default  in  or  the  nonpayment  of  such  loans  or  in- 
debtedness, exercise  all  the  powers  herein  granted  to  it,  with 
respect  to  securities  for  loans  made  by  it,  in  the  same  manner 
as  if  such  loans  were  made  in  its  own  right." 

This  appeal  involves  the  power  of  the  corporation,  by  virtue- 
of  the  above  provisions,  to  sell  and  convey  real  estate  conveyed 
by  deed  of  trust  or  mortgage  to  it,  to  secure  either  its  own  debt 
or  one  made  by  it  for  another,  without  the  intervention  of  a 
court,  or  the  maker  of  the  deed  of  trust  or  mortgage  joining  iu 
the  conveyance. 

By  the  act  of  February  11,  1820  (1  M.  &  B.,  449),  and  which 
has  in  substance  remained  the  law  ever  since  (General  Stat- 
utes, chanter  68,  article  1,  section  22),  it  was  enacted:  **That 
no  sale  hereafter  made  by  any  trustee,  or  trustees,  under  or  by 
virtue  of  any  deed  of  trust  or  pledge  of  any  estate  whatever, 
shall  be  good  or  valid;  nor  shall  any  conveyance  made  by  any 
trustee  or  trustees  pass  the  title  or  interest  of  any  estate  or 
property  in  any  such  deed  mentioned,  unless  such  sale  shall  be 
previously  ordered  or  decreed  by  a  court  of  chancery  upon  bill 
filed  and  proceedings  had  thereon  as  in  the  case  of  mortgages, 
unless  the  maker  or  makers  of  any  such  deed  or  pledge  shall 
join  in  the  deed  or  writing  evidencing  such  sale  or  transfer." 

No  doubt  the  legislature  intended  to  repeal  this  general  law 
as  to  the  ap])ellant,  the  trust  company,  by  giving  it  the  i)ower 
to  dispose  of  real  securities  as  might  **be  agreed  upon,  in  all 
respects  as  natural  persons  may  do  under  the  common  law." 

The  existence  of  this  intention  is  further  shown  by  a  similar 
provision  in  the  charters  of  various  other  corporations;  and  if 
there  be  a  doubt  as  to  the  constitutionality  of  the  law  it  should 
be  resolved  in  its  favor. 


Digitized  by  VjOOQiC 


KENTUCKY  TRUST  CO.  V.  LEWIS.  549 

It  is  claimed  for  it  that  it  is  but  one  of  the  many  legislative 
acts  giving  exceptional,  but  not  exclusive  privileges;  and  that 
such  legislation  is  not  forbidden  by  our  State  Constitution; 
that  it  contains  no  words  of  exclusion,  and  that  the  like  priv- 
ilege may  be  granted  by  the  legislature  to  any  other  corpora- 
tion or  person. 

The  general  law  above  cited,  however,  affords  the  exclusion; 
and  although  the  act  in  question  does  not  forbid  the  granting 
of  the  same  power  to  others,  yet  if  the  legislative  will  were  to 
extend  the  privilege  to  others,  and  not  to  all,  it  would  but 
create  a  privileged  class. 

In  the  case  of  Gordon,  Ac.  v.  Winchester  Building  Associa- 
tion, 12  Bush,  110,  it  was  held  by  this  court  that  the  privilege 
of  charging  a  greater  rate  of  interest  than  is  permitted  by  the 
general  law  can  not  be  constitutionally  conferred  upon  a  cor- 
poration. 

If  it  can  not  be  done  as  to  one  it  can  not  be  done  as  to 
twenty;  and  if  the  latter  number  can  constitutionally  be 
granted  the  privilege  now  claimed,  then  a  like  number  of  per- 
sons or  corporations  maybe  given  the  power  to  charge  a  higher 
rate  of  interest  than  is  allowed  by  the  general  law,  or  the  same 
number  may  be  given  the  exclusive  right  to  manufacture  cot- 
tons, with  the  reservation  to  the  legislature  of  adding  tt)  such 
privileged  class. 

It  is  said  by  Judge  Cooley  that  **the  legislature  may  suspend 
the  operation  of  the  general  laws  of  the  State;  but  when  it 
does  so  the  suspension  must  be  general,  and  can  not  be  made 
for  individual  cases  or  for  particular  localities."  (Cooley's 
Con.  Lim.,  side  page  891. ) 

The  aim  of  the  law  should  be  equality  of  rights  and  priv- 
ileges, affording  **one  rule  for  rich  and  poor,  for  the  favorite 
at  court  and  the  countryman  at  plow." 

It  was,  therefore,  held  in  Lewis  v.  Webb,  8  Greenleaf,  826, 
that  the  legislature  could  not  authorize  an  appeal  in  a  special 
case  in  violation  of  the  general  law;  in  Durkee  v.  Janesville, 
28  Wiscousin,  4(54,  that  a  party  could  not  be  exempted  from 
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the  payment  of  costs;  in  Holden  v,  James,  11  Mass.,  896,  that 
the  statute  of  limitation  could  not  be  suspended  in  a  partic- 
ular case;  and  in  Smith  v.  Mardeu,  4  Kj.  Law  Rep.,  558,  that 
an  act  extending  the  time  for  an  officer  to  distrain  for  his  fee 
bills  beyond  that  allowed  by  the  general  law  was  unconstitu- 
tional. 

It  can  not  be  claimed  that  the  grant  of  privilege  now  in 
question  is  valid  upon  the  ground  that  it  interferes  with  the 
rights  of  no  other  person,  because  it  reverses  the  attitude  of 
the  parties,  and  compels  the  persoii  whose  property  lias  been 
sold  to  become  a  plaintiff  if  he  desires  to  question  the  validity 
of  the  debt  under  which  the  sale  has  been  made.  Neither  does 
it  relate  exclusively  to  the  property  of  the  trust  company,  and, 
therefore,  afford  no  opportunity  to  do  injury  to  others. 

The  seriouH  o])jection,  however,  to  it  is  that  it  is  unequal 
and  partial  legislation;  it  is  exclusive  in  its  character;  it 
favors  the  interest  of  one  or  a  few  by  affording  them  a  partic- 
ular remedy,  while  the  many  are  governed  bj'  the  general  law, 
which  denies  it.  It  grants  a  mode  of  doing  business  which  the 
law  does  not  give  to  the  public;  and  the  recipient  of  this 
partial  legislation  is  a  corporation  devoted  to  private  enter- 
prise and  ends;  rendering  no  public  service,  and  under  no  ob- 
ligation to  do  so  as  is  the  case  with  a  railroad,  or  a  turnpike 
company,  or  a  ferry.  It  is  not  even  doing  business  as  a  bank, 
because  by  its  charter  it  is  not  authorized  to  do  so  until  it  has 
a  paid-up  capital  of  $100,000;  and  hence  the  power  in  question 
can  not  be  claimed  for  it  upon  the  ground  that  as  a  bank  it  is 
bound  to  perform  any  services  for  the  public,  even  if  this  be 
true  of  an  incorporated  bank.  It  is  purely  partial  or  class  leg- 
islation as  to  the  ordinary  business  of  life,  and  as  such  is  at 
war  with  the  genius  of  our  institutions,  which  impose  equal 
burdens  and  confer  equal  privileges. 

The  grant,  with  an  exclusive  privilege,  of  a  right  or  fran- 
chise of  a  public  character,  and  appertaining  to  government, 
as  in  the  case  of  a  turnpike  or  a  ferry,  differs  widely  from  one 
relating  to  the  ordinary  avocations  of  life,  and  the  exercise  of 
which  pertains  solely  to  the  individual;  and  when  a  grant  of 
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the  latter  affects  the  individual  rights  of  others,  or  affords 
remedies  doing  so,  we  have  one  law  for  the  individual  or  a 
favored  few,  and  another  for  the  mass  of  the  people. 

Such  legislation  is  beyond  doubt  contrary  to  our  fundamental 
law,  and  at  war  with  all  equality  of  right;  and  we  do  not  hesi- 
tate, therefore,  to  decide  that  the  legislature  by  the  attempted 
gift  of  such  a  power  passed  beyond  its  constitutional  limit. 

We  are  aware  that  the  views  herein  expressed  are  not  in  ac- 
•cqrd  with  the  case  of  Hahn  v.  Pindell,  8  Bush,  189.  In  that 
■case  a  clause  in  the  charter  of  the  Falls  City  Bank  of  Louis- 
ville, similar  to  the  one  now  in  question,  was  considered,  but 
more  in  the  light  of  its  policy,  and  whether  the  legislature  in- 
tended by  it  to  repeal  the  act  of  1820,  than  in  a  constitutional 
view;  indeed  the  question  of  its  constitutionality  does  not 
«eem  to  have  been  raised;  but  in  so  far  as  it  may  be  considered 
as  holding  the  grant  of  such  a  privilege  valid  it  is  overruled, 
and  the  judgment  below  is  affirmed. 

Beattie  &  Winchester  for  appellant. 

Anderson  &  Bruce  for  appellee. 


LOYD,  &c.  V.  LOYD. 
(Filed  January  15,  1885.) 

1.  Homestead— Bight  of  children  to— Infant  children  are  entitled  to  home- 
-stead  in  the  land  of  their  father,  not  only  against  his  creditors,  hat  also  as 
against  his  other  children  who  are  adults.  2.  The  children  are  entitled  to 
homestead,  though  he  may  not  have  left  a  widow. 

Appeal  from  Daviess  Circuit  Court. 

Oi)inion  of  the  court  by  Judge  Lewis. 

This  is  an  action  by  Jarrett  and  Jasper  Loyd,  unmarried  in- 
fant children  of  Jarrett  Loyd,  deceased,  who  sue  by  their  stat- 
utory guardian  to  have  set  apart  to  them  a  homestead  out  of  a 
tract  of  land  of  which  their  father  died  the  owner. 

It  is  alleged  in  the  petition  that  their  father  died  in  1875  in- 
testate, leaving  eight  children,  but  no  widow,  surviving  him, 
all  of  whom  were  of  full  age  except  the  plaintiffs;  that  at  the 
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time  he  died  he  wa8  a  bona  fide  housekeeper  with  a  family* 
owning  and  occupying  a  tract  of  land  containing  about  20O 
acres,  of  which  fifty  acres  have  been  sold  under  judgment  of 
court  to  pay  debts  against  his  estate.  It  is  further  alleged 
that  since  his  death  four  of  his  children  have  sold  their  un- 
divided interests  in  the  residue  of  the  land  to  one  Stephens, 
and  the  remaining  half  belongs  to  the  plaintitfs  and  their  sis- 
ter Susan  and  brother,  Samuel  Loyd,  both  of  whom,  together 
with  Stephens,  are  made  defendants  to  the  action. 

Summons  appears  to  have  been  served  only  upon  Susau 
Loyd,  who  filed  a  general  demurrer  to  the  petition,  which  was- 
sustained,  and  she  is  the  only  appellee  before  this  court. 

The  question  presented  is  whether  appellants,  the  facts  stated 
in  their  petitimi  being  true,  are  entitled  by  law  to  a  home- 
stead right  in  the  unsold  part  of  the  land  left  by  their  father 
to  all  his  children. 

Their  claim  is  not  disputed  by  any  creditor  of  the  estate  of 
their  deceased  father,  but  the  contest  is  between  them  and 
Stephens,  the  purchaser,  and  the  two  joint  heirs,  who  still  re- 
tain their  shares  in  the  land. 

The  determination  of  the  question  depends  upon  the  con- 
struction to  be  given  to  that  portion  of  article  IB,  chapter  38, 
General  Statutes,  relating  to  homestead  exemption,  and  par- 
ticularly to  section  14,  which  is  as  follows: 

"Section  14.  The  homestead  shall  be  for  the  use  of  the- 
widow  so  long  as  she  occupies  the  same,  and  the  unmarried  in- 
fant children  of  the  husband  shall  be  entitled  to  a  joint  occu- 
pancy with  her  until  the  youngest  unmarried  child  arrives  at 
full  age.  But  the  termination  of  the  widow's  occupancy  shall 
not  affect  the  right  of  the  children;  but  said  land  may  be  sold 
subject  to  the  right  of  said  widow  and  children  if  a  sale  i& 
necessary  to  pay  the  del)ts  of  the  husband." 

It  is  contended  by  counsel  that  the  statute  was  made  to  pro- 
tect poor  debtors  and  their  families  from  creditors,  and  that 
the  legislature  has  not  anywhere  shown  an  intent  to  aflfect  the* 
laws  of  descent,  or  those  regulating  the  partition  of  land. 
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The  title  of  the  original  homestead  act,  approved  February 
10,  1866,  was  **An  act  to  exempt  homesteads  from  sale  for 
debt."  Nevertheless  it  was  expressly  provided  in  the  last 
clause  of  section  5  of  that  act  that  **8uch  exemption  shall  con- 
tinue after  the  death  of  the  defendant  for  the  benefit  of  the 
widow  and  children,  but  shall  be  estimated  in  allotting  dower." 
And  this  court  in  the  case  of  Gasaway  v.  Wood,  9  Bush,  72, 
construing  that  act,  held  that  the  widow,  even  if  there  be  no 
children,  is  still  entitled  to  the  homestead,  her  right  to  the 
benefits  resulting  from  the  enactment  not  being  niade  to  de- 
pend upon  such  a  contingency. 

In  that  case  the  husband  had  died,  leaving  no  children,  and 
the  controversy  was  directly  between  his  widow  and  heirs  at 
law  as  to  her  right  to  a  homestead  in  the  land  left  by  him. 
There  it  was  contended,  as  in  this  case,  that  the  law  was  in- 
tended to  affect  the  rights  of  creditors  only,  and  not  to  prevent 
the  heir  at  law  taking  his  share  of  the  estate.  But  this  court 
held  otherwise,  using  the  following  language: 

'*As  there  is  no  provision  of  the  statute  making  an  exemption 
after  the  death  of  the  husband  except  for  the  benefit  of  the 
widow  and  children,  a  judgment  determining  the  right  of  the 
brothers  and  sisters  of  the  husband  to  recover  possession  of  the 
land  in  this  case  would  in  effect  be  deciding  that  the  provisions 
of  the  act  conferred  no  right  of  exemption  in  behalf  of  the 
widow  where  the  husband  died  without  children.  Such  a  con- 
struction would  not  only  be  in  conflict  with  the  express  lan- 
guage of  the  act,  but  with  its  true  meaning  and  spirit." 

After  that  decision  the  General  Statutes  were  adopted,  sec- 
tion 18  of  the  article  relating  to  homestead  exemption  being 
identical  with  section  5  of  the  act  of  1866,  but  section  14,  just 
quoted,  was  added. 

The  question  then  naturally  arises,  what  was  the  object  of 
the  legislature  in  adopting  section  14  as  an  amendment  to  the 
original  act?  It  could  not  have  been  to  either  add  to  or  define 
with^more  certainty^the  rights  of  the  widow,  for  they  already 
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existed  under  section  5  of  that  act,  as  construed  by  this  court, 
as  fully  and  clearly  as  they  do  now  under  section  14. 

Although  it  is  somewhat  difficult  to  perceive  why  the  rights 
of  the  children  to  the  benefit  of  homestead  exemption  was  not, 
under  section  5  of  the  act  of  1866,  as  absolute  as  that  of  the 
widow,  still  the  nature  and  extent  of  their  right  had  not,  be- 
fore the  adoption  of  the  General  Statutes,  been  judiciall}^  ascer- 
tained and  determined.  And  it  ie,  therefore,  reasonable  to 
-conclude  that  one  object  at  least  of  section  14  was  to  define 
and  make  certain,  if  not  to  enlarge,  the  rights  of  infant  chil- 
<iren  under  the  homestead  law. 

By  section  5  of  the  original  act  it  was  provided  that  the 
exemption  should  continue  after  the  death  of  the  debtor  for 
the  benefit  of  his  widow  and  children  generally.  But  section 
14  restricts  the  right  to  unmarried  infant  children,  who,  in  the 
language  of  that  section,  shall  be  entitled  to  a  joint  occupancy 
with  the  widow  until  the  youngest  unmarried  child  arrives  at 
full  age.  And  that  right  can  not  be  affected  by  the  termina- 
tion of  the  widow's  occupancy,  whether  it  be  on  account  of  her 
death  or  abandonment. 

The  law  does  not  in  terms  make  the  right  of  the  children 
flepend  upon  the  contingency  of  there  being  a  widow  at  the 
-death  of  their  father,  nor  is  it  susceptible  of  that  meaning. 

On  the  contrary,  inasmuch  as  the  right  of  the  widow  under 
the  original  act  had  been  held  by  this  court  not  to  depend  upon 
the  contingency  of  there  being  children  left  at  the- death  of  her 
husband,  it  is  a  fair  inference  that  the  legislature  intended  by 
:giving  to  the  infant  unmarried  children  a  right  to  a  joint  occu- 
pancy with  her,  which  could  not  be  affected  by  a  determination  of 
her  occupancy,  to  place  them  on  an  equal  footing  with  her,  and 
to  give  them  the  right  not  dependent  upon  there  being  a  widow- 
tit  the  death  of  their  father.  For  the  same  reason  that  there 
is  for  continuing  the  right  to  the  infant  unmarried  children 
after  the  termination  of  the  widow's  occupancy,  exists  with 
equal  force  for  giving  them  the  right  in  the  first  instance, 
though  there  be  no  widow  when  their  father  dies. 
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There  is  by  law  certain  personal  property  exempt  from  dis- 
tribution and  directed  set  apart  to  the  widow,  whether  there  be 
infant  children  or  not.  But  if  there  is  an  infant  child  or  chil- 
dren and  no  mother  surviving,  the  law  requires  the  same 
articles  to  be  set  apart  for  the  support  of  such  infant  children. 

The  reason  for  extending  the  benefits  of  the  homestead  law 
to  the  infant  children  is  the  same  as  that  for  exempting  per- 
sonal property,  which  is  their  support  while  in  a  helpless  and 
dependent  condition.  And  it  is,  therefore,  to  be  presumed 
that  the  legislature  did  not  intend  in  one  case  to  give  to  the 
infant  children  the  absolute  right  to  the  benefit  of  exempted 
property,  and  in  the  other  make  it  contingent. 

In  our  opinion,  therefore,  appellants,  according  to  the  state- 
ments in  their  petition,  are  entitled  to  the  same  right  under 
the  homestead  law  that  they  would  have  been  if  their  father 
had  died  leaving  a  widow,  and  the  court  erred  in  sustaining 
the  demurrer. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

R.  W.  Slack  for  appellants. 

Jolly  &  Todd  for  appellee. 


MITCHELL  V.  RIPY,  &c. 
(Filed  January  10,  1885.) 

False  iiuprisonment— County  in  which  action  must  be  brought— "Where  a 
warrant  for  the  arrest  of  appeUant  was  issued  in  one  county,  but  he  was 
actuany  arrested  and  Imprisoned  in  another,  his  action  for  false  imprison- 
ment must  (under  Civil  Code,  section  74)  be  brought  in  the  latter  and  not 
the  former  county. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis, 

This  is  an  action  by  appellant  against  appellees,  Rii)y, 
Cohen  &  Edwards,  to  recover  for  false  imprisonment. 

It  is  alleged  in  the  petition  that  by  the  advice  and  procure- 
ment of  Ripy,  appellees,  confederating  tognther,  maliciously 
and  w^ithout  ])robai)le  cause  and  with  force,  seized  and  confined 
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appellant  in  the  county  of  Marion  from  the  15th  to  the  17th  of 
February,  and  continued  the  arrest  and  false  imprisonment  by 
taking  him  against  his  will  to  the  county  of  Anderson,  and 
there  continuing  said  false  imprisonment  until  the  21st  of  Feb- 
ruary, when  he  was  released. 

It  appears  from  the  evidence  that  on  the  —  day  of  February 
appellee  Edwards  made  an  affidavit  before  the  judge  of  the 
Anderson  County  Court  in  substance  that  he  had  reasonable 
grounds  to  believe  that  appellant  had  been  guilty  of  a  felony 
in  Anderson  county,  committed  by  conspiring  to  burn  the  dis- 
tillery of  T.  B.  Ripy  and  murder  him,  and  that  one  Martin 
Sams,  W.  Landrum  and  J.  W.  Mitchell  were  also  guilty.  And 
thereupon  a  warrant  for  the  arrest  of  appellant  was  issued, 
directed  to  any  peace  officer,  marshal,  policeman,  constable  or 
sheriff  of  the  Commonwealth,  and  placed  in  the  hands  of  the 
sheriff  of  Anderson  county,  but  he  was  not  found  in  that 
county. 

On  the  15th  of  the  month  appellee,  Cohen,  sent  a  telegram 
directed  to  the  marshal  of  Lebanon  or  sheriff  of  Marion 
county,  where  appellant  then  resided,  directing  them  to  arrest 
and  hold  him,  charged  with  attempted  murder  and  arson.  And 
on  the  17th  another  was  sent  to  the  marshal  who  had  arrested 
appellant,  directing  that  he  be   brought  to  Anderson  county. 

Appellant  being  brought  before  the  police  judge  of  Lebanon, 
an  order  based  on  the  two  telegrams  was  made  directing  him 
committed  to  the  custody  of  the  marshal,  and  by  him  carried 
to  the  county  of  Anderson,  and  there  delivered  to  some  magis- 
trate to  be  dealt  with  according  to  law.  And  in  pursuance  of 
that  order  he- was  taken  before  an  examining  court  of  that 
county  for  trial,  but  no  evidence  being  offered  against  him  by 
the  Commonwealth  he  was  discharged  from  custody. 

Upon  the  conclusion  of  the  evidence  in  this  case  by  the 
plaintiff  a  motion  was  made  for  a  peremptory  instruction  to 
the  jury  to  find  for  the  defendants,  which  was  overruled.  But 
at  the  conclusion  of  the  evidence  of  the  whole  case  the  motion 
for  a  peremptory  instruction  being  renewed  was  sustained   by 
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the  court,  aud  a  verdict  and  judgment  rendered  for  all  the  de- 
fendants. 

There  is  no  evidence  in  the  record  showing  or  conducing  to 
«how  that  appellee  Ripy  advised  or  aided  in  procuring  the 
warrant  for  the  arrest  of  appellaot,  or  in  sending  the  telegram 
to  Lebanon  that  caused  him  to  be  arrested,  or  did  anything, 
-directly  or  indirectly,  to  have  him  arrested  and  imprisoned. 

Appellee  Cohen  was  at  the  time  county  attorney  for  the 
county  of  Anderson,  and  did  nothing  more  in  causing  the 
arrest  and  imprisonment  than  to  prepare  the  affidavit,  at  the 
request  of  the  person  making  it,  upon  which  the  warrant  was 
issued  by  the  county  judge,  and  to  send  the  telegrams  men- 
tioned to  Lebanon. 

There  is  no  evidence  whatever  that  he  did  anything  except 
in  good  faith  and  in  his  official  capacity  as  county  attorney. 

The  affidavit  required  by  law  in  such  cases  having  been  made 
by  another  person,  it  was  his  duty  to  advise  and  procure  a 
warrant  for  the  arrest  of  appellant,  and  we  are  not  prepared  to 
say  that  his  action  in  sending  the  telegram  to  Lebanon  was 
outside  his  official  duty.  Certainl}'  there  is  no  evidence  show- 
ing or  conducing  to  show  he  caused  the  arrest  and  imprison- 
ment of  appellant  maliciously  and  without  probable  cause. 

Wherefore,  as  there  was  no  evidence  on  the  trial  to  sustain  a 
verdict  in  favor  of  appellant  against  appellees,  Ripy  or  Cohen, 
he  was  not  prejudiced  by  the  instruction  of  the  court  so  far  as 
it  affected  them. 

But  as  it  appears  from  the  evidence  that  appellee  Edwards 
made  the  affidavit  upon  which  the  warrant  was  issued  that 
tzaused  the  arrest  and  imprisonment  of  appellant,  and  as  no 
•evidence  whatever  was  produced  at  the  examining  trial  showing 
any  ground  for  the  affidavit  which  should  have  been  left  to  the 
jury  to  say  whether  or  not,  from  all  the  eivdence  before  them, 
he  caused  the  arrest  and  imprisonment  maliciously  andwithout 
probable  cause.  As  to  him,  therefore,  the  court  erred  in  giving 
the  peremptory  instruction. 
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• 

This  action  having  been  commenced  and  tried  in  the  Marion 
Circuit  Court,  a  question  of  jurisdiction  is  presented  for  our 
decision. 

Section  74,  Civil  Code,  by  which  the  question  ie  to  be  de- 
termined, is  as  follows:  ** Every  other  actioivfor  an  injury  to 
the  person  of  the  plaintiff,  and  every  action  for  an  injury  to 
the  character  of  the  plaintiff,  against  a  person  residing  in  this 
State  must  be  brought  in  the  county  in  which  the  defendant 
resides,  or  in  which  the  injury  is  done." 

As  all  the  defendants  resided  in  the  county  of  Anderson 
when  the  action  was  brought  the  jurisdiction  of  the  Marion 
Circuit  Court  depends  upon  the  meaning  of  the  words  '*in 
which  the  injury  was  done." 

In  determining  this  question  the  first  and  most  natural  in- 
quiry that  arises  is,  for  what  injury  to  the  person  of  the  plain- 
tiff was  this  action  brought?  The  affidavit  was  made  and  the 
warrant  for  the  arrest  was  issued  in  the  county  of  Anderson. 
But  it  is  clear  that  if  nothing  more  had  been  done  the])laintiff 
could  not  have  maintained  this  action  in  any  court. 

The  personal  injury  of  which  the  plaintiff  complains  and  for 
which  this  action  was  brought  is  his  arrest  and  imi)riflonment. 
That  was  accomplishied — done  in  Marion  county. 

The  action  is  against  defendants  who,  it  is  alleged,  maliciously 
and  without  probable  cause  ])rocured  the  warrant  of  arrest  to 
issue,  by  means  of  which  the  injury  complained  of  was  done. 
And, in  our  opinion, the  jurisdiction  of  such  an  action  is,  in  the 
meaning  of  the  Code,  no  more  determined  by  the  county  in 
which  the  criminal  law' may  be  wrongfully  put  in  motion  than 
it  is  controlled  in  an  action  for  assault  and  battery  by  the 
place  where  a  conspiracy  may  be  hatched  to  accomplish  the 
b(*ating  or  wounding. 

Nect^h«&arily  ev(*ry  injury  to  the  person  accompanied  w-ith 
force  must  be  done  at  the  place  where  the  person  is  at  the  time 
of  thp  injury. 
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Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
a  new  trial  as  to  appellee  Edwards,  and  affirmed  as  to  appel- 
lees, Ripy  and  Cohen. 

Russell  &  Russell,  Sam  Avritt  and  Hill  &  Rives  for  appellant. 

P.  B.  Thompson,  Sr.,  for  appellees. 


MoINTIRE  V.  McINTIRE'S  EX'OR,  <fec. 
(Filed  January  29,  1885.) 

PartitloD— Proper  parties— Where  an  action  is  brought  (under  Civil  Gode^ 
title  10,  chapter  15)  by  a  joint  tenant  for  partition  of  the  land,  those  only 
are  entitled  to  be  made  parties  who  claim  an  Interest  jointly  with  him.; 
those  who  claim  adversely  are  not  necessary  or  proper  parties. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  instituted  in  the  county  court  under  chapter 
15,  title  10,  Civil  Code,  by  the  executor  of  one  joint  tenant 
afs^ainst  another  to  have  a  tract  of  land  held  and  claimed  by 
them  under  the  same  deed  divided  between  them. 

In  the  petition  which  appellant  offered  to  file  he  alleges  that 
neither  the  testator  of  the  plaintiff  nor  the  defendant  ever  had 
a  valid  title  to  the  land,' but  the  deed  under  which  they  claim 
was  fraudulently  obtained  from  his  deceased  father,  and  is 
without  consideration  and  void,  and  that  he,  as  heir  at  law  of 
his  father,  is  the  owner,  and  entitled  to  one-eighth  of  the  land. 

Whether  the  court  erred  in  overruling  appellant's  several 
motions  to  file  his  petition  to  be  made  a  party  defendant  and 
to  transfer  the  action  to  the  circuit  court  is  the  question  pre- 
sented on  this  appeal. 

The  object  of  chapter  15  is  to  regulate  proceedings  for  the 
division  of  land  held  jointly  and  the  allotment  of  dower,  and 
a  person  desiring  a  division  may  file  in  the  circuit  or  county 
court  a  petition  containing  a  description  of  the  land,  and  a 
statement  of  the  names  of  those  having  an  interest  in  it.  And 
when,  as  required  by  section  499,  all  persons  interested  in  th& 
March,  1885—3 

Digitized  by  CjOOQ IC 


560  MC  INTIRE  V.  MC  INTIRE's  EX'OR,  &C. 

property  who  have  not  united  in  the  petition  shall  have  been 
summoned  to  answer  ten  days  before  the  commencement  of 
the  term,  and  the  written  evidence  of  the  title  to  the  land  is 
filed  with  the  petition,  the  court  in  which  the  action  is  pending 
is  required  to  appoint  commissioners  to  make  the  partition. 

Section  23  provides  that  any  person  may  be  made  a  defend- 
ant to  an  action  who  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  of  the  question  involved  in  the  action. 

But  that  section  has  no  application  to  an  action  in  the  count}" 
court  for  a  division  of  land,  for  the  reason  that  by  section  499 
the  persons  who  are  required  in  such  cases  to  be  made  defend- 
ants are  specifically  mentioned,  being  those  having  an  interest 
in  the  land  not  adverse  to  the  plaintiff,  but  a  joint  interest 
with  him. 

No  other  proceedings  are  required  nor  provided  for  by  chap- 
ter J  5,  except  such  as  are  necessary  to  effectuate  the  division 
of  land  held  jointly,  or  to  allot  dower,  as  the  case  may  be. 

It  is  true  subsection  10,  section  449,  provides  that  a  party 
summoned  may  by  answer  controvert  the  allegations  of  the  pe- 
tition, and  contest  the  rights  claimed  therein,  and  in  such  case 
the  action  may,  as  authorized  by  subsection  11,  be  removed  to 
the  circuit  court.  But  as  only  a  party  summoned  is  authorized 
by  that  section  to  file  such  answer,  and  only  a  person  having 
or  claiming  a  joint  interest  in  the  land  with  the  plaintiff  is  re- 
quired to  be  summoned,  it  would  seem  that  a  person  claiming 
the  land  under  a  different  and  hostile  title  could  not  claim  as 
his  right  to  be  made  a  party.  It  is  not  necessary  to  a  division 
of  the  land  amongst  those  holding  it  jointly  that  be  should  be 
a  party,  nor  is  he  bound  or  his  rights  at  all  prejudiced  by  such 
division.  Appellant  has  now,  as  he  had  before  the  judgment 
for  the  division  was  rendered  in  this  case,  the  right  to  sue  for 
the  land,  and,  if  entitled,  to  recover  in  the  circuit  court. 

Judgment  affirmed. 

Jas.  Montgomery  for  appellants. 

Bush  &  Robertson  for  appellees. 
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ARMSTRONG  v.  KLEINHANS  &  SIMONSON. 

(Filed  October  28,  1884.) 

Trade-mart— Name  of  place— Injunction— Appellant  used  the  words 
"** Tower  Place*'  to  desifrnate  the  place  or  store  where  he  did  businesss,  and 
not  the  kind  of  business  be  did,  Held— The  words  did'Uot  constitute  a  trade- 
mark, and  be  having  moved  could  not  enjoin  the  owner  of  the  building  or 
a  subsequent  tenant  from  continuing  to  designate  the  house  as  "Tower 
Palace." 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  a  merchant  engaged  in  the  clothing  business  in 
the  city  of  Louisville,  seeks  in  this  action  judgment  requiring 
appellees,  engaged  in  like  business,  to  remove  from  a  store- 
house. No.  150  West  Market  street,  occupied  by  them,  a  sign, 
**Tower  Palace,"  denominated  in  the  petition  his  trade-mark, 
and  enjoining  them  from  appropriating  or  using  it  by  adver- 
tisement or  otherwise. 

The  building  was  erected  by  J.  G.  Mathews,  the  proprietor, 
in  1871.  But  before  it  was  fully  completed  he  leased  it  to  ap- 
pellant, who  took  possession  in  November  of  that  year,  and 
occupied  it  until  1877,  when  he  removed  to  a  house  on  Jeffer- 
son street,  where  he  has  since  carried  on  the  same  business. 

Sometime  after  he  left  Mathews  took  possession  of  the 
house  on  Market  street  and  used  it  as  a  carpet  store  until  1879, 
when  he  leased  it  to  appellees. 

Soon  after  appellant  took  possession  of  it  a  large  and  con- 
spicuous open  sign  was  placed  above,  but  supported  by  a  struc- 
ture upon  top  of  the  building  called  a  tower,  and  above  the  sign 
was  a  flag,  on  each  side  of  which  were  the  words  '* Tower  Pal- 
ace." And  the  same  words  were  also  moulded  in  an  iron  slab 
used  as  a  door  sill  at  the  threshold.  Upon  each  side  of  the 
building,  which  was  higher  than  those  adjoining  it,  and  some 
distance  below  the  tower,  was  painted  '*J.  M.  Armstrong,  Men 
and  Boys'  Clothings"  and  over  the  front  door  his  name  ^as 
pHt: 

When  appellant  left  the  building  he,  without  the  consent  of 
Mathews,  took  the  sign  from  the  tower  and  placed  it  upon  the 
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house  to  which  he  removed  on  Jefferson  street.  But  wheii> 
Mathews  took  possession  he  put  a  new  sign  of  **Tower  Palace"' 
where  the  other  had-  been,  and  called  his  store,  while  he  occu- 
pied the  building,  "Tower  Palace"  Carpet  Store,  and  that  sign 
was  upon  the  tower  when  appellees  got  possession,  and  is  yet 
there. 

It  appears  from  the  evidence  that  appellees  in  advertisings 
their  business  kidicate  the  place  where  it  is  carried  on  as 
'*Tower  Palace,  No.  150  West  Market  street,"  but  describe 
their  store  as  *'The  Mammoth  Clothing  Store, "  and  the  latter 
words,  together  with  their  firm  name,  are  painted  on  the  sides. 
of  the  building. 

Immediately  after  taking  possession  in  1871  appellant  com- 
menced to  advertise  his  business  extensively  in  the  newspapers- 
and  other  ways  usually  resorted  to  by  enterprising  merchants^, 
and  succeeded  in  making  both  his  business  and  the  place  on 
Market  street  widely  and  favorably  known.     And  there  is  evi- 
dence tending  to  show  that  since  his  removal  to  Jefferson  streets 
he  has  lost  some  custom  on  account  of  the  house  on  Market 
street  being  still  designated   by  the  nan  e  of,  and  the  business 
of  appellees  being  advertised  as  conducted  at,  the  "Tower  Pal- 
ace."     But  to  what  extent  he  has  been  injured   by  the  con- 
fusion and  clashing  of  interests  caused  by  two  houses  in  the 
same  city,  where  the  same  kind  of  business  is  transacted,  being' 
called  by  the  same  name  does  not  appear,  nor  is  it  necessary  ta- 
inquire  in  order  to  determine  whether  he  is  entitled  to  the  re- 
lief sought  in  this  action. 

The  controlling  question  in  the  case  is,  has  appellant  ac- 
quired an  exclusive  property  right  to  the  name  or  sign  "Tower 
Palace,"  transferable  to  any  placeof  business  he  may  occupy,  • 
or  was  it  merely  used  by  him  while  he  did  business  on  Market 
street  as  an  appropriate  description  of  the  building  there? 

If  he  has  a  personal  right  to  the  name  the  use  and  appropria-  . 
tion  of  it  by  appellees  in  the  manner  they  have  done  must  be-  • 
regarded  as  deceptive,  and  an  unlawul  injury  to  his  business. 
But  if,   on   the  contrary,  the  name   was   originally  intended 
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:and  used  to  designate  the  building  the  sign  upon  the  tower  is 
not  deceptive,  nor  the  advertisement  by  appellees  of  their 
place  of  business  as  being  **Tower  Palace,  No.  150  West  Market 
street"  untrue,  and  consequently  app^ll^nt  can  not  maintain 
this  action. 

The  building  was  erected  by  Mathews,  the  owner,  for  a  mer- 
chant's business  house,  according  to  a  model  of  his  own  selec- 
tion, is  eligibly  situated,  three  stories  high,  has  ceilings  of 
unusual  height,  and,  being  surmounted  by  the  structure  called 
n  tower,  presents  an  imposing  and  striking  appearance. 

One-half  the  costs  of  the  sign  first  placed  upon  the  tower 
-was  paid  by  appellant  and  Mathews  each,  the  latter  proffering 
to  contribute  because,  as  appellant  testifies,  he  was  proud  of 
bis  building  and  not  satisfied  with  the  wooden  sign  about  to  be 
put  up. 

There  is  some  controversy  whether  appellant  or  Mathews 
originated  the  name  **Tower  Palace."  But  it  is  aflSrmatively, 
and  we  think  satisfactorily,  proved  that  Mathews  had  deter- 
mined to  give  that  name  to  his  building  before  it  was  completed 
or  leased  to  appellant. 

The  architect  who  superintended  the  erection  of  the  building 
testifies  that  the  structure  upon  top  of  it  can  not  be  aptly  called 
a  tower,  and  it  probably  resembles  more  an  observatory  than  a 
tower.  But  whether  it  can  with  technical  accuracy  be  so  de- 
nominated or  not,  it  has  from  the  beginning  been  called  a 
tower  by  all  parties  interested,  and  the  name  **Tower  Palace," 
which  appears  to  have  been  accepted  by  the  public  as  appro- 
priately applied  to  the  building,  was  undoubtedly  suggested  by 
it.  Moreover,  as  conclusive  evidence  that  appellant  regarded  it 
fittingly  to  call  it  a  tower,  and  apply  the  derivative  name  to 
the  building,  in  advertising  the  opening  of  his  business  there 
an  1871  he  described  the  place  as  **Tower  Palace, "and  the 
^structure  upon  it  as  **the  beautiful  tower  that  commands  a 
magnificent  view  of  the  Ohio  river  bridge,  etc." 

It  may  be  true  that  the  house  on  Market  street  acquired 
«ome  additional  celebrity  and  was  increased  in  value  as  a  busi- 
ness, stand  by  the  skill  and  enterprise  of  appellant  in  bringing 
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it  to  public  notice  as  his  place  of  busiuess;  but  it  is  also  true 
that  he  availed  himself  of  the  advantage  of  its  eligible  location 
and  excellence  as  a  business  place  to  increase  his  busiuess. 
And,  in  our  opinion,  the  evidence  clearly  shows  that  while  he 
occupied  it  the  name  **Tower  Palace"  was  adopted  and  used  by 
him,  and  understood  and  recognized  by  his  customers  as  a 
peculiar  and  appropriate  designation  and  description  of  the 
house,  and  not  of  the  business  he  carried  on  there.  Such  being 
the  case,  can  the  name  now,  without  the  canseiit  and  to  the  in- 
jury of  Mathews,  the  owner,  and  his  tenants,  be  detached  from 
the  building,  made  to  assume  a  secondary  and  wholly  different 
signification,  and  untruthfully  applied  either  to  the  house  occu- 
pied by  appellant  on  Jefferson  street,  that  has  nothing  about 
it  suggestive  of  a  tower,  or  to  the  business  done  there  by  him? 

In  the  case  of  Howard  v.  Henriques,  8  Sand.,  725,  the  plain- 
tiff was  proprietor  of  a  hotel,  known. as  "Irving  House"  or 
** Irving  Hotel,"  and  the  defendants  having  opened  another 
hotel  in  the  same  city  which  they  named  **Irving  Hotel,"  were 
enjoined  from  using  the  name. 

In  that  case  the  court  said:  **We  think  that  the  principle  of 
the  rule  is  the  same  to  whatever  subject  it  may  be  applied,  and 
that  a  party  will  be  protected  in  the  use  of  a  name  which  he 
has  appropriated  and  by  his  skill  rendered  valuable,  whether 
the  same  is  upon  articles  of  personal  property  which  may  be 
manufactured,  or  applied  to  a  hotel  where  he  has  built  up  a 
prosperous  business." 

In  the  case  of  Booth  v.  Jarrett,  52  Howard,  149,  the  plain- 
tiff, Edwin  Booth,  established  a  theatre  called  **Booth'& 
Theatre,"  and  afterwards  assigned  the  lease  to  J.  B.  Booth, 
under  whom  the  defendants  claimed.  It  was  held  the  plaintiff 
was  not  entitled  to  an  injunction  restraining  the  defendants 
from  continuing  the  name  Booth  in  connection  with  the 
theatre.  The  ground  upon  which  the  injunction  was  refused 
was  that  the  plaintiff's  name  had  become  affixed  to  the  estab- 
lishment,  and  did  not  imply  that  it  was  conducted  by  him. 
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The  protection  afforded  by  the  courts  in  such  cases  is  to  the 
good  will  of  a  trade  or  business  which,  in  Story  on  Partnership,, 
section  99,  is  defined  to  be  **the  advantage  or  benefit  which. is- 
acquired  by  an  establishment  beyond  the  mere  value  of  capital 
stock,  funds,  or  property  employed  therein,  in  consequence  of 
the  general  public  patronage  or  encouragement  which  it  re- 
ceives from  constant  and  habitual  customers  on  account  of  it* 
local  position  or  common  celebrity,  or  reputation  for  skill, 
affluence  or  punctuality,  or  from  other  accidental  circum- 
stances or  necessities,  or  even  from  ancient  partialities  or 
prejudices. "  And  in  the  same  connection  Lord  Eldon  is  quoted 
as  saying  that  **a  good  will  of  this  sort  was  nothing  more  than 
the  probability  that  the  old  customers  would  resort  to  the  old 
place." 

In  each  of  the  two  cases  cited  the  name  of  the  original  pro- 
prietor was  given  to  the  place,  and  was  connected  with  the 
business  carried  on  there,  for  which  the  building  was  erected 
and  to  which  it  was  adapted.  And  while  it  is  not  in  terms 
stated  in  the  first-mentioned  case,  as  it  is  in  the  second,  that 
the  name  had  become  affixed  to  the  establishment,  it  is  obvious 
that  it  is  true  in  the  one  as  in  the  other,  and  constituted  in 
both  the  reason  for  the  conclusion  arrived  at. 

If  the  distinctive  name  of  a  hotel  or  theatre  may  be  the  sub- 
ject of  appropriation,  as  was  correctly  determined  in  the  two 
cases  referred  to,  we  do  not  perceive  a  satisfactory  reason  why, 
upon  the  same  principle,  the  name  of  a  house  constructed  for 
the  purpose  of,  adapted  to,  and  valuable  as  a  merchant's  busi- 
ness house,  may  not  as  well  be  appropriated  and  used  by  the 
owner  or  his  lessees  in  connection  with  the  business  carried  on 
there.  But  it  is  not  necessary  to  decide  that  question,  as  the 
issue  here  involved  is  as  to  the  exclusive  right  of  appellant  to 
the  name  in  contest. 

In  the  case  of  Pepper  v.  Labrot  <fe  Graham,  decided  by  Jus- 
tice Mathews  of  the  Supreme  Court  of  the  United  States,  which 
may  be  found  reported  in  8  Fed.  Rep.,  29,  and  also  in  8  Ky. 
Law  Rep.,  126,  a  question  similar  to  the  one  here  presented 
was  elaborately  considered. 
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Pepper,  the  complainaut,  had  at  one  time  been  the  owner  by 
inheritance  of  a  tract  of  land  whereon  his  father,  for  many 
years  before  his  death,  had  carried  on  a  distillery  known  as 
the  Oscar  Pepper  Distillery,  at  which  a  superior  quality  of 
whisk}',  celebrated  as  **01d  Crow"  whisky,  was  manufactured. 
When  the  complainant,  after  the  death  of  his  father,  got  pos- 
session he  erected  a  new  distillery  on  a  different  part  of  the 
tract  of  land,  at  which  he  manufactured  whisky,  branding  on 
the  heads  of  the  barrels  containing  it  the  words  ''Old  Oscar 
Pepper  Distillery  Hand-made  Sour-Mash,  James  E.  Jepper. 
Proprietor,  Woodford  County,  Ky. '' 

Subsequently  he  became  bankrupt  and  the  land  and  distil- 
lery were  sold,  and  eventually  became  the  property  of  the  de- 
fendants, Labrot  &  Graham,  who  manufactured  whisky  there, 
putting  upon  the  heads  of  their  barrels  the  same  words,  except 
that  their  firm  name  was  substituted  for  that  of  the  com- 
plainaut. 

The  object  of  the  action  was  to  enjoin  the  defendants  from 
appropriating  the  words  '*01d  Oscar  Pepper,"  which  the  com- 
plainant claimed  to  have  originated  and  adopted  as  his  trade- 
mark to  designate  whisky  made  by  him  without  reference  to 
the  place  of  manufacture. 

It  was  held  as  a  fair  inference  from  the  numerous  author- 
ities referred  to  in  the  opinion  of  Justice  Mathews  that  when  a 
trade-mark  consists  merely  in  the  name  of  the  establishment 
itself  where  the  manufacture  is  carried  on,  and  becomes  at- 
tached to  the  manufactured  article  only  as  the  product  of  that 
particular  establishment,  a  sale  of  the  establishment  will  carry 
with  it  to  the  purchaser  the  exclusive  right  to  use  the  name  it 
had  previously  acquired  in  connection  with  his  own  manufac- 
ture at  the  same  place  of  a.  similar  article  by  operation  of  law. 
And  applying  tliat  rule  he  held  that  *'the  words  'Old  Oscar 
Pepper  Distillery'  never  lost  their  primary  signification  and 
never  acquired  a  secondarjr  meaning.  And  as  applied  to  the 
whisky  made  by  the  complainant  the  words  'Old  Oscar  Pepper' 
never  came  to  mean  more  than  whisky  made  at  that  particular 
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distillery.  They  did  not  become  a  deDomination  of  whisky, 
AS  the  manufacture  of  the  complainant  or  of  any  jjerson,  but 
characterised  it  only  as  entitled  to  public  favor  by  reason  of 
the  reputation  of  the  particular  distillery  at  which  it  purported 
"to  have  been  made." 

It  was  accordingly  decided  not  only  that  the  complainant 
"had  no  right  to  the  exclusive  use  of  the  words  claimed  by  him 
as  his  trade-mark,  but  that  he  had  no  right  to  use  them  at  all 
in  connection  with  whisky  manufactured  at  a  different  place, 
because  to  do  so  would  deceive  the  public  by  a  false  representa- 
tion in  respect  to  the  place  of  manufacture. 

We  have  been  referred  by  counsel  to  the  case  of  Woodward 
T,  Lazar,  21  Cal.,  448,  in  support  of  appellant. 

In  that  case  Woodward,  being  the  lessee  of  a  lot  of  land, 
^erected  a  building  upon  it  used  by  him  as  a  hotel,  to  which  he 
gave  the  fanciful  and  arbitrary  name  of  **  What  Cheer  House." 
Before  the  expiration  of  his  lease  he  purchased  an  adjoining 
lot,  upon  which  he  erected  a  larger  building,  and  for  a  time 
occupied  both  buildings  as  one  establishment  under  the  name 
•©f  **What  Cheer  House,"  the  sign  being  removed  from  the 
first  and  placed  upon  the  second  building.  He  afterwards  sur- 
rendered the  leased  premises,  but  continued  to  carry  on  the 
business  of  the  **What  Cheer  House"  in  the  building  erected 
by  him  on  his  own  lot. 

Afterwards  the  defendants  purchased  the  first  mentioned  lot 
and  building,  and  opened  a  hotel  under  the  name  of  ** Original 
What  Cheer  House." 

It  was  held  in  that  case  that  the  name  established  for  a  hotel 
is  a  trade-mark  in  which  the  proprietor  has  a  valuable  interest. 
That  a  person  may  have  a  right,  interest  or  property  in  a  par- 
ticular name  which  he  has  given  to  a  particular  house,  and  for 
which  house,  under  the  name  given  to  it,  a  reputation  and  good 
will  may  have  been  acquired.  But  a  tenant,  by  giving  a  par- 
ticular name  to  a  building  which  he  applies  to  some  particular 
use,  as  a  sign   of  the  business  done  at  that   place,  does   not 
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thereby  make  the  name  a  fixture  to  the  building,  and  transfer 
it  irrevocably  to  the  landlord. 

We  do  not  assent  to  the  proposition  that  a  tenant  has  the. 
right  to  apply  a  name  to  a  building  without  the  consent  of  the 
owner,  nor  that  a  name  which  is  intended  to  be,  and  is,  descrip- 
tive of  the  place,  as  distinguished  from  the  name  adopted  as  a 
trade-mark  and  applied  to  the  particular  business  carried  on 
there,  can,  at  the  pleasure  of  the  tenant,  be  made  to  change 
its  orignial  signification  and  applied  to  another  and  distinct 
place. 

But  conceding  the  correctness  of  the  conclusion  of  the  court 
in  that  case,  it  does  not  sustain  the  claim  of  appellant.  There 
the  name  of  the  hotel  was  not  applicable  to  or  descriptive  of  a 
particular  building,  but  was  arbitrary,  and  applied  to  the  busi- 
ness carried  on  first  in  the  building  upon  the  leased  premises^ 
and  afterwards  in  both  of  the  buildings.  Here  the  name 
**Tower  Palace"  was  intended  to  describe  and  designate  the 
place,  and  not  the  particular  business,  nor  the  person  carrying 
it  on.  It  never  was  used  as  a  trade-mark  by  appellant,  but 
simply  to  indicate  the  particular  place  on  Market  street  where 
he  did  business.  And  consequently  he  never  acquired  the  ex- 
clusive right  to  use  the  name,  except  as  applicable  to  and  while 
he  occupied  that  particular  building. 

The  judgment  must  be  affirmed. 

Elliott  &  Hemingray  and  Muir  &  Heyman  for  appellant. 

Frank  Hagan  for  appellees. 


MERRIFIELD  &  CO.  v.  MERRIFIJELD'S  ASS'EE,  &c. 
(Filed  January  22,  1885.) 

1.  Deed  oonstrued— InteDtion  of  grantor— Where  A,  in  order  to  equallse- 
his  son  with  his  other  children,  conveyed  to  him  a  tract  of  land,  but  pro- 
vided that  it  should  be  subject  to  his  (A's)  and  his  wife's  debts.  Held— That 
though  this  language  is  broad  enough  to  subject  it  to  their  debts  generally. 
yet  when  A's  intentions  are  considered  it  is  liable  for  their  debts  made  for 
necessaries  only,  and  not  to  those  for  which  the  wife  became  liable  as  surety 
after  her  husband's  death. 

2.  Homestead— Right  of  dowress  and  remainderman  to— The  widow  and 
remainderman  are  not  both  entitled  to  homestead. 
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Appeal  from  NgIbod  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

May  16,  1872,  for  the  purpose  and  consideration  stated  in  it, 
D.  B.  Merrifield,  of  the  county  of  Nelson,  executed  to  his  son, 
D.  B.  Merrifield,  who  likewise  signed  it,  a  deed  substantially 
as  follows:  "Whereas,  I  have  heretofore  conveyed  to  my  son,  A. 
H.  Merrifield,  the  farm  on  which  he  resides;  to  the  children  of 
my  sou,  J.  B.  Merrifield,  the  farm  on  which  they  reside,  and 
to  my  son,  W.  J.  Merrifield,  a  farm  in  Spencer  county;  now  in 
order  to  secure  to  my  son,  D.  B.  Merrifield,  as  much  of  my 
estate  as  will  make  him  about  equal  with  the  other  children  at 
my  death,  I  hereby  convey  to  him  the  farm  on  which  I  now 
reside,  containing  about  264  acres,  and  also  my  personal  estate, 
cash  notes  and  turnpike  stock,  except  a  note  given  by  my  son, 
A.  H.  Merrifield,  for  $844.51,  which  is  to  be  given  over  to  my 
son,  W.  J.  Merrifield,  after  my  death,  and  I  covenant  to  war- 
rant the  title.  Nevertheless  this  conveyance  is  made  and  ac- 
cepted with  the  following  conditions:  That  myself  and  wife  are 
to  hold  possession  and  have  full  control  of  the  property  hereby 
conveyed  during  our  lives,  or  to  the  survivor  after  the  death  of 
either  of  us,  and  to  be  subject  to  the  debts  of  both,  or  either,  of 
us  contracted  during  our  lives  and  funeral  expenses  after  our 
death.  And  that  the  said  D.  B.  Merrifield  shall  pay  my  son, 
W.  J.  Merrifield,  in  two  years  after  the  death  of  myself  and 
wife,  the  sum  of  $1,000." 

Within  about  four  months  after  the  execution  of  the  deed 
Fielding  Merrifield  died,  leaving  Abigail  Merrifield,  his  widow, 
who,  jointly  with  D.  B.  Merrifield  and  his  family,  continued 
as  they  had  done  before  his  death,  to  occupy  the  farm  couve^'ed. 

No  debts  were  contracted  by  Fielding  Merrifield  subsequent 
to  the  execution  of  the  deed,  nor  does  the  record  show  that  his 
widow  has  contracted  any  on  her  own  account.  But  it  appears 
that  after  his  death,  D.  B.  Merrifield  became  so  much  embar- 
rassed in  his  business  and  involved  in  debt,  and  involved  hia 
mother  as  his  surety  to  such  an  extent,  that  they  united  in  a. 
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-deed  conveying  to  Tyler,  in  trust  for  the  payment  of  his  debts, 
all  their  property  of  every  kind  not  exempt  from  execution, 
including  that  mentioned  in  the  deed  from  Fielding  Merrifield. 

This  action  was  instituted  by  Tyler,  trustee,  for  the  purpose 
■of  settling  the  estate  conveyed  to  him,  having  the  property 
sold,  and  the  proceeds  applied  to. pay  the  debts. 

Of  the  large  indebtedness  of  D.  B.  Merrifield,  Abigail  Merri- 
field became  liable  as  his  surety  for  about  $15,000,  and  the 
debts  without  personal  security  amounted  to  more  than  $7,000. 
And  as  the  entire  property  iq  the  hands  of  the  trustee  sold  for 
only  $12,000,  a  question  arose  between  the  two  classes  of  cred- 
itors as  to  priority. 

By  the  judgment  rendered  it  was  determined  that  the  land 
conveyed  by  the  deed  from  Fielding  Merrifield  to  D.  B.  Merri- 
field is  subject  to  the  debts  which  Abigail  Merrifield  may  have 
contracted  since  the  death  of  her  husband,  either  as  principal 
or  surety,  and  it  was  ordered  that  in  the  distribution  of  the 
fund  arising  from  the  sale  the  trustee  should  pay  to  the  cred- 
itors upon  whose  debts  she  was  surety  until  they  were  paid  iu 
full,  and  the  balance  be  held  subject  to  the  further  order  of 
court. 

It  was  further  adjudged  that  D.  B.  Merrifiled  is  not  entitled 
to  a  homestead  in  the  land.  But  $1,000  of  the  fund  was  directed 
to  be  set  apart  for  the  use  of  Abigail  Merrifield  in  lieu  of  her 
homestead,  the  interest  on  which  0um  is  to  be  paid  her  annually. 

From  that  judgment  D.  B.  Merrifield  and  the  creditors,  upon 
whose  debts  he  alone  is  liable,  have  appealed. 

It  is  obvious  that  the  fund  subject  to  distribution  will  be  ex- 
hausted before  the  preferred  creditors  are  paid  in  full  and  the 
other  creditors  will,  under  the  judgment,  get  nothing. 

It  is,  therefore,  a  material  question  whether  the  creditors  to 
whom  preference  has  been  given  are  legally  entitled  to  it,  and 
the  determination  of  that  question  depends  upon  the  meaning 
that  should  be  given  to  the  clause  of  the  deed  which  we  have 
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italicised,  and  bow  far  that  clause  shall  control  in  the  con- 
struction of  the  deed. 

It  may  be  that  the  import  of  the  clause  in  question,  isolated 
and  construed  literally,  is  to  reserve  to  the  grantor  while  living, 
and  afterwards  to  his  widow,  the  right  to  subject  at  will  the 
property  conveyed  to  any  debts  they,  or  either  of  them,  might 
thereafter  create.  But  the  first  inquiry  in  this,  as  in  every 
such  case,  is  what  the  parties  to  the  deed  themselves  meant 
and  understood  the  language  employed  by  them  to  mean.  And 
if,  when  the  whole  instrument^  is  considered  and  force  and 
validity  given  as  far  as  possible  to  every  part,  it  can  be  made* 
fairly  susceptible  of  the  actual  meaning  of  the  parties,  it  should 
be  so  construed. 

The  object  of  the  deed,  as  recited  therein,  was  not  merely  to 
give,  but,  in  the  language  used,  to  secure  to  the  grantor's  son, 
D.  B.  Merrifield,  as  much  of  his  estate  as  would  make  him 
about  equal  with  his  other  children,  to  each  of  whom  he  had 
previously  given  a  farm  absolutely.  And  as  conclusive'  evi- 
dence of  such  being  the  controlling  intention  and  desire  of  the- 
grantor,  he  not  only  specifies  and  describes  the  property  which 
he  had  previously  given  to  each  of  his  other  sons,  but  stipulates 
that  a  note  he  held  against  one  of  them  should  after  his  death 
become  the  property  of  another,  and  that  to  the  latter  the 
grantee,  D.  B.  Merrifield,  should  also  pay  $1,000  after  the 
death  of  himself  and  wife. 

And  in  pursuance  of  the  object  and  intention  thus  declared. 
and  made  manifest  by  the  instrument  itself  the  grantor,  in 
express  terms,  conveyed  a  definite  interest  in  the  property  de- 
scribed, formally  covenanting  to  warrant  the  title  .thereto,  and 
as  part  consideration  the  grantee  agreed,  and  by  signing  the 
deed,  bound  himself  to  pay  the  $1,000  mentioned. 

But  if  the  clause  in  question  be  construed  according  to  its 
literal  meaning  and  Inade  to  control  in  the  construction  of  the 
deed  so  as  to  reserve  to  the  grantor  while  living  and  give  to  his^ 
widow  the  unrestricted  and  unconditional  power  to  encumber 
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and  subject  the  property  to  their  debts  without  limit  -as  to 
amount,  or  regard  to  the  character,  object,  or  necessity  of  such 
debts,  it  follows  that  the  deed,  instead  of  securing  to  the 
grantee  an  equal  or  any  share  at  all  of  his  father's  estate,  de- 
prives him  of  the  right  to  the  possession,  while  either  of  them 
live,  of  the  property  conveyed,  and  also  makes  contingent  and 
uncertain  what,  by  previous  clauses  of  the  deed,  was  vested 
and  certain.  In  fact,  instead  of  securing  to  him  the  property 
purporting  to  be  conveyed,  the  deed  thus  construed  has  the 
effect  to  deprive  the  grantee  of  what  he  would,  by  operation  of 
law,  have  been  entitled  to  absolutely  at  the  death  of  the 
grantor.  For  without  the  deed  he  would  then  have  received 
about  the  same  property,  or  its  equivalent  in  value,  subject  in 
part  only  to  the  dower  or  homestead  right  of  the  widow. 

It  is,  therefore,  clear  that  such  a  construction  of  the  deed  is 
inconsistent  with  the  declared  object  and  ascertained  intention 
of  the  parties,  and  would  operate  to  render  the  contract  in- 
effectual; for  under  it  the  grantee  could  acquire  no  title  or  in- 
terest whatever  not  subject  to  be  defeated  or  destroyed  at  the 
will  of  the  grantor  or  his  widow. 

But  as  contracts  should  be  supported  where  it  can  be  done, 
rather  than  defeated,  it  becomes  necessary  to  determine 
whether,  without  doing  violence  to  recognized  rules  of  con- 
struction or  to  the  language  employed  by  the  parties  in  this 
^ase,  a  meaning  can  be  given  to  the  clause  mentioned  that  will 
harmonize  it  with  other  parts  of  the  deed,  and  allow  the  con- 
tract carried  out  as  they  intended  and  understood  it. 

In  every  case  where  the  meaning  and  intention  of  the 
parties  to  a  contract  does  not  plainly  appear  to  be  otherwise, 
it  should  be  held  to  mean  what  the  law,  in  the  absence  of  an 
agreement  between  them,  would  prescribe.  And,  as  in  this 
case,  the  deed,  when  all  its  parts  are  considered  together,  does 
not  show  that  the  grantor  intended  to  give  to  the  grantee,  his 
son,  a  less  estate  in  value  than  he  would  have  inherited  from 
him,  nor  than  paternal  feelings  usually  prompt  just-minded 
men  to  give  to  their  children,  the  deed  should  be  so  construed 
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as  to  correspond  with  the  law  of  descents  and  distribution,  ex- 
cept so  far  as  the  parties  in  express  and  unambiguous  terms 
have  made  a  variance. 

There  can  be  no  question  of  the  right  under  the  deed  of  the 
grantor  and  his  widow  to  a  life  estate  in  the  property,  for  that 
is  in  express  and  plain  terms  reserved,  and  is  not  inconsistent 
with  the  interest  in  remainder  secured  to  the  grantee  in  the 
preceding  parts  of  the  deed,  nor  is  such  reservation  materially 
different  from  what  the  law  gives  to  a  widow. 

The  law,  for  the  purpose  of  her  support,  secures  to  the  widow 
certain  personal  property  and  a  dower  or  homestead  right  in 
the  land  of  her  deceased  husband,  but,  regarding  the  rights 
and  interests  of  the  heir  at  law  or  devisee,  withholds  from  her 
the  right  to  alienate  the  estate. 

The  grantor  in  this  case,  having  in  view  the  reasonable  and 
comfortable  support  of  his  widow,  and  that  object  only,  for  no 
other  in  respect  to  her  is  disclosed,  reserved  to  her  the  right  to 
hold  and  control  while  she  lived  all  the  property  conveyed. 
But  looking  to  the  rights  of  the  grantee  already  secured,  or 
intended  to  be  secured,  and  also  to  his  welfare,  as  we  must  pre- 
sume he  did  do,  he  withheld  from  her  the  right  of  aliena- 
tion. 

The  conclusion  is,  therefore,  a  reasonable  one,  that  in  pro- 
viding that  the  land  should  be  subject  to  the  debts  of  himself 
and  widow,  the  grantor  meant  only  such  debts  as  either  of 
them  might  contract  for  their  necessary  and  comfortable  sup- 
port. And,  in  our  opinion,  such  is  a  fair  construction  of  the 
clause  in  question,  and  the  only  one  that  can  be  given  that 
will  make  the  deed  consistent,  and  effectuate  the  manifest  in- 
tention of  the  parties. 

The  precise  age  of  Fielding  Merrifield  is  not  shown,  but  he 
was  evidently  an  old  man  at  the  date  of  the  deed,  desirous  of 
being  relieved  and  relieving  his  wife  of  the  cares,  risks  and  re- 
sponsibilities of  active  life.  The  evidence  shows  that  his  widow 
was  more  than  eighty  years  of  age  when  she  became  liable  as 
surety  for  some  of  the  preferred  debts.     If  then  it  was  neces- 
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eary  to  resort  to  other  evidence  than  what  it  furnished  by  the^ 
deed,  the  age  and  condition  of  the  grantor  and  his  wife  satis* 
factorily  shows  that  it  was  not  intended  for  an  unrestricted 
right  to  encumber  the  property  conveyed  to  be  reserved  to 
either  of  them.  Nor  is  it  necessary  to  apply  in  this  case  the^ 
rule  construing  a  deed  against  the  grantor,  in  order  to  avoid 
such  meaning  of  the  clause  making  the  reservation.  For  that 
construction  would  even  render  insecure  the  support  intended 
to  be  secured  to  the  grantor  and  his  widow  as  well  as  defeat 
the  title  of  the  sdb. 

As,  therefore  Abigail  Merrifield  had  no  right  under  the  deed 
to  subject  the  property  to  the  payment  of  debts  created  for  any 
other  purpose  than  directly  for  her  necessary  and  reasonable 
support,  the  court  erred  in  giving  preference  to  those  creditors; 
upon  whose  debts  she  was  liable  merely  as  surety  for  D.  B. 
Merrifield. 

The  widow  of  Fielding  Merrifield  was  not  a  party  to  the  deed 
in  question,  nor  has  she,  in  the  manner  provided  by  law,  con- 
veyed or  parted  with  her  homestead  right  in  the  land.  In  the- 
caseof  Robinson  v.  Smithy,  4  Ky.  Law  Rep.  (542,  80  Ky.,  686),. 
it  was  held  that  a  widow  holding  a  life  estate  in  land  devised 
by  her  husband,  with  remainder  to  her  children,  and  in  the* 
occupancy  of  the  land  was  entitled  to  a  homestead  as  against 
her  creditors.  Whether  the  widow  in  this  case  claims  a  life 
estate  under  the  deed  or  not,  as  she  was  in  possession  at  the 
death  of  her  husband  and  never  parted  with  her  right,  she  was 
clearly  entitled  to  the  use  of  the  $1,000  set  apart  in  lieu  of  her 
homestead. 

But  both  she  and  D.  B.  Merrifield  can  not  have  a  homestead 
in  the  land.  It  was  decided  in  the  case  of  Maguire,  Helm  & 
Co.  V.  Burr,  4  Ky.  Law  Rep.,  659,  that  joint  owners  of  a  tract 
of  land,  upon  which  they  both  live  in  separate  buildings  with 
their  families,  are  each  entitled  to  a  homestead,  although  the- 
land  has  not  been  divided. 

But  this  court  has  never  gone  so  far  as  to  determine  that 
both  the  widow  and  remainderman  can  at  the  same  time  have- 
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a  homestead  in  the  same  land,  nor  do  we  think  the  statute  can 
be  so  applied  and  extended. 

The  theory  of  the  homestead  exemption  is  that  the  debtor 
requires  a  prescribed  amount  in  value  of  land  to  be  set  apart 
for  the  support  of  himself  and  dependent  family,  but  to  accom- 
plish such  beneficent  objects  he  must  have  the  right  to  occupy 
and  use  it,  and  hence  it  is  an  indi8pensa])le  requisite  that  a 
party  claiming  the  exemption  must  be  in  the  possession.  But 
a  party  having  merely  an  interest  in  remainder  is  without  any- 
right  to  the  possession,  and  in  the  meaning  of  the  law  not  in 
possession. 

Wherefore,  the  judgment  is  reversed  as  to  A.  H.  Merri field 
and  Allen  Atherton  &  Co.,  and  affirmed  as  to  D.  B.  Merrifield. 

G.  H.  Fulton,  E.  E.  McKay,  J.  H.  Wathen,  J.  A.  Fulton 
and  C.  T.  Atkinson  for  appellants. 

Wm.  Johnson  for  appellees. 


SUPERIOR  COURT  OF  KENTUCKY. 

COxMMONWEALTH  v.   ROSENBAUM. 

SAME  V.  OPPENHEIMER. 

LOWE  V.  COMMONWEALTH. 

(Filed  February  18,  1885.) 

Liquor  Hcense— Wholesale  dealer— Malt  liquors— (a)  A  wholesale  dealer 
can  sell  liquor  by  the  wholesale  without  a  license,  (b)  But  he  can  not  re- 
tail it  without  a  license,  no  matter  whether  it  is  or  not  to  be  drunk  on  his 
premises,  (c)  The  same  penalty  is  imposed  for  sellinff  malt  liquor  without 
license  as  for  selling;  spirituous  or  vinous  liquors. 

First  two  appealed  from  Jefferson  Court  of  Common  Pleas 
and  last  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Richards. 

The  first  of  these  cases  presents  the  question  whether  a 
wholesale  liquor  dealer  is  required  to  obtain  a  license  to  sell  by 
retail,  where  the  liquor  is  not  drunk  on  the  premises  or  ad- 
jacent thereto;  by  the  second  we  are  asked  to  decide  whether 
the  wholesale  dealer  must  obtain  a  license  before  selling  by  the 
March,  1885—4 
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wholesale;  the  third  case  raises  the  question  whether  malt 
liquors  are  embraced  by  the  statute  denouncing  a  penalty  for 
selling  without  a  license.  These  questions  are  so  intimately 
connected  that  the  three  cases  will  be  considered  together. 

1st.  To  whom  and  by  whom  are  licenses  to  be  issued  under 
the  General  Statutes? 

By  article  1  of  chapter  106  the  county  court  is  authorized  to 
grant  licenses  to  tavern  keepers  which  will  authorize  them  to 
retail  liquors. 

Article  2  of  the  same  chapter  provides  for  licensing  mer- 
chants by  the  same  tribunal. 

The  general  laws  do  not  contain  any  provision  for  the  licens- 
ing of  a  person  not  embraced  by  one  of  these  two  classes.  In 
the  exercise  of  the  authority  thus  conferred  the  county  court 
acts  judicially.  A  license  can  not  be  granted  to  either  the 
tavern  keejier  or  the  merchant  except  upon  certain  conditions 
based  upon  pre-existing  facts,  which  the  court  must  ascertain. 
For  this  reason  these  two  instances  were  excepted  from  the 
general  authority  conferred  upon  the  county  clerk  to  issue 
licenses.     (General  Statutes,  chapter  92,  article  2,  section  9.) 

2d.  But  nevertheless  the  general  laws  evidently  contemplate 
that  such  licenses  will  be  granted  to  other  persons  than  the 
tavern  keeper  and  the  merchant.  They  provide  for  a  tax  '*on 
a  license  to  a  coffee-house  keeper"  (Chapter  92,  article  2, 
section  4).  They  require  the  privilege  to  be  expressed  in  any 
license  to  a  ''boarding  house,  restaurant,  or  other  place  of  en- 
tertainment."    (Chajiter  100,  article  4,  section  1.) 

The  licenses  not  provided  fur  by  the  general  laws  are  those 
to  be  granted  l)y  the  '^authorities  of  any  city,  town  or  corpora- 
tion," by  virtue  of  special  acts.  (Chapter  92,  article  2,  sec- 
tion 11;  Acts  1881,  page  32.) 

The  policy  of  this  legislation  is  manifest.  The  county  court, 
in  the  exercise  of  its  judicial  ])owers,  can,  within  certain  lim- 
itations, grant  licenses  to  persons  occupying  the  responsible 
positions  of  merchants  or  tavern  keepers,  hut  beyond  this  do 
licenses  are  provided  for  except  by  special  acts  within  the  limits 
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x)f  cities,  towiis  and  corporations,  where  the  privilege  can  be 
enjoyed  under  the  surveillance  of  their  constituted  oflBcials. 

3d.  All  our  general  legislation  indicates  an  intention  on  the 
part  of  the  Jaw  making  power  to  prevent  the  retail  of  liquors 
by  all  unlicensed  persons.  If  such  was  not  the  case,  why  was 
it  deemed  necessary  to  confer  upon  distillers,  by  a  special  act 
in  the  nature  of  an  exemption,  the  privilege  of  selling  at  their 
residences  spirits  of  their  own  manufacture,  in  quantities  not 
less  than  a  quart,  not  to  be  drunk  on  their  j^remises?  Or  why 
provide  that  no  license  to  keep  a  coffee-house,  boarding  house, 
restaurant  or  other  place  of  entertainment,  shall  confer  the 
privilege  of  selling  liquor  unless  so  specified  in  the  license? 
If  they  could  sell  without  any  license  it  would  be  absurd  to  re- 
quire the  licenses  for  other  purposes  to  also  contain  this  speci- 
fication. 

Although  the  policy  of  the  law  has  been  to  prohibit  such 
flales  without  a  license,  yet  the  General  Statutes,  as  at  first 
enacted,  denounced  no  penalty  against  unlicensed  sales,  when 
the  liquor  was  not  drunk  on  the  premises  or  adjacent  thereto, 
except  where  made  by  merchants  and  tavern  keepers  (Chap- 
ter 92,  article  8,  section  5).  This  was  characterized  by  the 
Court  of  Appeals  in  1881  as  **an  accountable  oversight  of  the 
law  making  department  of  the  government.  "  (Commonwealth 
v.  Wheeler,  79  Ky.,  281.) 

This  defect  in  the  statutes  was  remedied  at  a  subsequent  ses- 
sion of  the  legislature  by  the  passage  of  an  act  declaring  that 
any  person  who  sells  without  a  license  shall  pay  the  penalty. 
<Act8  1883-'4,  page  91,  section  4.) 

4th.  What  liquors  are  embraced  by  the  statutes?  The  Gen- 
eral Statutes,  as  originally  adopted,  do  not  seem  to  have  in- 
tended to  restrict  the  sales  of  any  liquors,  except  spirituous  and 
vinous,  unless  made  to  minors  and  known  inebriates.  The  in- 
hibition as  to  these  two  classes  was  not  only  made  more  rigid, 
but  was  also  extended  to  malt  liquors  (Chapter  29,  article 
35,  sections  9,  10).  Thus  the  statutes  stood  until  the  amend- 
ments of  1882  and  1884,  by  which  malt  liquors  are  placed  upon 
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the  same  footing  with  Bpirituous,  except  &  paHy  is  onJy  re- 
quired to  pay  a  tax  of  $50  on  a  license  to  sell  the  former,  while, 
he  must  pay  $1C)0  for  the  privilege  of  selling  the  latter.  But 
the  penalty  for  unlicensed  sales  of  malt  liquors  is  now  the 
'same  as  in  cases  of  sj)irituous  and  vinous  liquors  (Acts 
1888-4,  page  91,  section  4).  These  amendments  must  be  con- 
strued as  authorizing  the  county  courts  in  licensing  merchants 
and  taverns  keepers  to  incorporate  the  privilege  of  selling  malt 
liquors  also.  And  all  persons  other  than  merchants  and  tavern 
keepers,  whether  they  wish  to  sell  spirituous,  vinous  or  malt 
liqueurs,  must  obtain  their  licenses  by  virtue  of  some  local  or 
special  act,  without  which  the  payment  of  the  State  tax  would 
be  no  protection. 

5th.  The  character  of  sales  for  which  the  license  must  be  ob- 
tained. 

When  we  consider  our  statutes  as  a  whole  it  is  manifest  the 
legislature  never  contemplated  taxing  any  other  than  the  retail 
dealer.  This  intention  i)ervades  the  whole  spirit  of  our  laws.. 
it  is  the  interpretation  that  has  been  given  them  by  common 
consent  throughout  the  past.  Neither  distillers  nor  wholesale 
dealers  have  ever  been  required  to  pay  either  a  tax  or  penalty 
for  wholesale  transactions.  It  is  true  the  statute  declares  that 
any  person  '*who  shall  sell  spirituous,  vinous  or  malt  liquors" 
without  a  license  shall  pay  the  penalty,  but  this  must  be  in- 
terpreted with  a  view  to  the  subject  about  which  the  law  mak- 
ing power  was  legislating,  viz.,  retailing  liquors.  But  because 
the  legialatxire  has  not  imposed  a  tax  upon  wholesale  transac- 
tions is  no  reason  why  the  wholesale  dealer  should  be  permitted 
to  sell  by  the  retail  without  a  license.  All  persons  making  re- 
tail sales  are  within  the  purview  of  the  statutes. 

()th.  From  the  foregoing  principles  we  deduce  the  following 
conclusions: 

Ist.  A  wholesale  dealer  can  sell  spirituous,  vinous  or  malt 
liquor  by  the  wholesale  without  being  liable  for  the  penalty, 
although  unlicensed. 

2d.  A  wholesale  dealer  can  not  sell  by  retail  without  a 
license,  although  the  liquor  be  not  drunk  on  the  premises  or 
adjacent  thereto. 
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3d.  Since  the  amendment  of  May,  1884,  those  who  sell  malt 
liquors  stand  under  the  statute  upon  the  same  footing  with 
"those  who  sell  spirituous  and  vinous  liquors,  except  as  to  the 
amount  of  tax  to  be  paid. 

The  judgment  in  the  case  of  the  Commonwealth  v.  Rosen- 
baum  is  reversed  and  the  cause  remanded,  with  directions  to 
•sustain  the  demurrer  to  the  answer  and  for  further  proceed- 
ings consistent  with  this  opinion. 

The  judgments  in  the  two  cases  of  the  Commonwealth  v.  L. 
Oppenheimer,  &c.,  and  Alexander  Lowe  v.  Commonwealth  are 
affirmed. 

A.  G.  Caruth,  Helm  &  Bruce  and  P.  W.  Hardin  for  Com- 
monwealth. 

James  Harlan  and  L.  T.  Moore  for  Rosenbaum,  &c. 


NOTES. 


That  it  is  often  difficult  to  determine  what  are  the  neces- 
•earies  for  an  infant  the  following  cases  will  show:  Counsel 
fees  in  a  bastardy  suit  are  held  to  be  necessaries  (Barber  v. 
Hibbard,  54  N.  H.,  539),  and  so  is  a  wedding  suit  (Sands  v. 
Stockton,  14  B.  Mon.,  232).  On  the  other  hand,  timber  for 
the  house  of  an  infant  is  not  a  necessary  (Freeman  v.  Bridger, 
4  Jones  Law,  1),  nor  are  repairs  on  the  house  of  an  infant  (12 
Met,  559),  nor  is  fire  insurance  (Ins.  Co.  v.  Noyes,  32  N.  H., 
545).  Pilling  the  tooth  of  an  infant  is  a  necessary  (Strong  v. 
Foote,  42  Conn.,  203).-  A  common  school  education  is  a  neces- 
•sary,  but  not  a  collegiate  education  (Middlebury  College  v. 
€handler,  16  Vt.,  — ;  Turner  v.  Gaither,  83  N.  C,  357;  Benchell 
v.  Clary,  3  Brevard,  194).  Treats  of  an  undergraduate  at  col- 
lege are  not  necessaries  (11  Mees  &  Wellsb,  67;  152  B.,  606), 
neither  are  kid  gloves,  cravats,  cologne  and  walking  canes  (Le 
Fills  v.  Sugg,  15  Ark.,  137).  The  Supreme  Court  of  South 
Carolina  holds  that  while  lodging,  clothing,  food,  medicine 
iknd   education    are   necessaries,   that   liquor,  pistols,    powder, 
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saddles,  bridles,  whips  and  fiddles  and  fiddle  strings  are  not 
(Saunders,  Glover  &  Co.  v.  Adm'r  Ott,  1  McChord,  S.  C,  572). 
**In  England  a  pair  of  solitaires  (or  shirt  fasteners),  worth  25 
pounds,  are  not,  it  would  appear,  necessaries  for  an  infant'* 
(Schouler  on  Dom.  Rel.,  3d  edition,  section  411;  Ryder  v. 
Woinbuell,  L.  R.,  4  Exch.,  82).  Cigars  and  tobacco  are  not 
necessaries  (Bryant  v.  Richardson,  L.  R.,  8  Ex.,  98),  nor  is  a 
chronometer  worth  08  pounds,  for  a  lieutenant  in  the  royal 
navy  (Berolles  v.  Ramsay,  Holt,  N.  P.,  77).  A  horse  may  be 
a  necessary  for  an  infant,  where  he  may  be  directed  by  his 
physician  to  ride  for  exercise  (Hart  v.  Pratter,  1  Jur.,  623). 
This  has  been  held  not  to  be  a  necessary  in  South  Carolina 
(Rainwater  v.  Durham,  2  Nott  &  MaC,  524). — Ohio  Law 
Bulletin. 


Nonsense — One  of  the  rules  of  practice  of  the  United  States 
Circuit  Court  in  equity  requires  the  defendant  who  files  a  cross 
bill  to  i)ray  for  process.  There  is  no  sense  in  this,  because  all 
the  parties  are  in  coxirt,  and  no  process  in  fact  issues.  Never- 
theless if  he  omits  the  prayer  for  process,  they  will  not  entertain 
his  cross  bill.  Is  it  not  time  that  courts  had  done  with  such 
meaningless  technicalities,  which  serve  only  as  traps  for  un- 
wary practitioners  or  as  wasteful  nonsense  which  young  lawyers 
mxist  learn? — American  Law  Review. 


In  the  chapter  on  legal  proceedings  in  *'John  Bull,  et  ile,'* 
the  difference  between  the  English  and  French  system  in  the 
preliminary  examination  of  a  prisoner  is  well  illustrated.  It 
is  said:  '*In  England  a  man  who  is  arrested  and  informed  of 
the  charge  brought  against  him,  says,  'you  will  have  to  prove 
it,'  and  the  inspector  at  the  police  station  tells  him:  *I  must 
caution  you  against  making  any  statement.  In  fact  anything 
you  may  say  will  be  used  in  evidence  against  you.' 

*'If  in  France  a  man  is  accused  of  stealing  a  watch,  the  juge 
d'instruction  invariably  says  to  him:  *The  best  thing  you  can 
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do  is  to  make  a  full  confession;'  or,  *you  are  charged  with:* 
stealing  a  watch;  prove  that  you  are  innocent. '     In  England 
the  accused  persou  is  told:  *You  are  charged  with  stealing  a 
watch,  you  have  nothing  to  say;  you  shall  have  to  prove  it. '  "* 


It  is  a  somewhat  curious  fact  that  when  Sir  Edward  Sugden 
was  appointed  chancellor  of  Ireland  his  wife  was  inhibited 
presentation  at  the  Court  of  the  Lord  Lieutenant  of  Ireland, 
she  having  been  in  early  life  Mr.  Sugden 's  mistress,  and,  as 
such,  having  borne  him  more  than  one  illegitimate  child.  Sir 
Edward  immediately  resigned  the  great  seal,  and  the  ministry 
would  have  fallen  in  consequence,  but  that  he  was  prevailed 
upon  to  re-accept  it,  upon  the  assurance  that  his  wife's  youth- 
ful indiscretion  should  be  condoned  and  his  own  honor  vindi- 
cated by  her  acknowledgojent  at  the  court  of  the  viceroy.  It 
was  not  till  the  death  of  Sir  Edward's  oldest,  but  illegitimate 
son,  without  issue,  that  he  would  accept  a  peerage,  which  such 
a  son  could  not  inherit.  All  honor  to  him!  These  cases  are 
striking  instances  of  the  retribution  which,  sooner  or  later,  is 
visited  upon  even  the  sins  of  our  youth,  which  David  lamented 
through  his  whole  life. 


*'So  the  commander-in-chief  rides  up, "  says  Michael  Sulli- 
van, recounting  his  own  valiant  doings  in  the  Crimea — "the 
commander-in-chief  rides  up  as  the  army  shtood  in  loine  of 
battle,  and  he  calls  out:  *Is  Mike  Sullivan  in  the  ranks?' 
*Here  I  am,  Gineral,'  siz  I,  stepping  forward,  *then  let  the  en- 
gagement begin,'  siz  he." 


''Luke,  is  Jim  Akers  honest?"  **Dunno,  boss.  Jimmoutbe, 
au'den  agin  he  moutn't  be;  but  ef  I  was  a  chicken,  andknow'd 
Jim  was  about,  I  tell  ye  wot,  I'd  roost  high." 
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A  GREAT  LOSS  TO  THE  PROFESSION. 


Mr.  John  Norton  Pomeroy  died  in  San  Francisco  on  the  15th 
of  February  just  past.  He  was  well  known  all  over  the  coun- 
try, and  was  one  of  the  brightest  law  writers  of  the  age,  and  at 
the  very  head  of  the  class  in  the  United  States.  He  left  works 
on  Contracts,  Constitutional  Law,  Code  Pleading  and  Equity 
Jurisprudence,  the  latter  in  three  volumes  and  recently  fin- 
ished. He  was,  at  the  time  of  his  death,  editor  of  the  West 
•Coast  Reporter. 


A  POINT  IN    ATTACHMENT   LAW  IN  THE  UNITED 
STATES  COURT. 


U.  S.  V.  RUTH  LILLY. 
Circuit  Court,  Dis.  of  Kentucky,  Dec.  23,  1884. 
The  defendant  obtained  a  pension  from  plaintiff  upon  the 
allegation  that  she  was  a  soldier's  widow  and  had  not  remar- 
ried, when  in  fact  she  had  remarried.  The  United  States 
brought  suit  to  recover  the  money  as  for  money  had  and  re- 
ceived, alleging  that  the  pension  *'was  paid  by  mistake  and 
through  the  fraud  of  the  defendant,''  and  obtained  judgment 
for  the  amount.  An  attachment  had  been  obtained  at  the 
commencement  of  the  action  upon  the  ground  provided  by 
subsection  2,  section  194,  Kentucky  Code,  which  permits  an 
attachment  in  '*an  action  for  money  due  upon  a  contract, 
judgment,  or  award,  if  the  defendant  have  no  propert}'  in  the 
State  subject  to  execution,  or  not  enough  thereof  to  satisfy 
the  plaintiff's  demand,"  etc.  Held — That  subsection  2,  sec- 
tion 194,  Ky.  Code  of  Practice,  does  not  apply  to  an  action 
for  the  recovery  of  money  obtained  by  fraud,  though  in  form 
^x  contractu,  for  money  had  and  received. 
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NEW  BOOKS. 


Federal  Decisions.  Cases  argued  in  the  Supreme,  Circuit  and 
District  Courts  of  the  United  States.  Arranged  by  William 
G.  Myer.  Vol.  VI,  Constitution  and  Laws.  Gilbert  Book 
Co.,  St.  Louis,  Mo.,  1885. 

This  series  has  already  been  noticed  by  us  at  length  in  pre- 
vious numbers.     It  is  not  necessary  to  do  more  here  than  an- 
nounce the  appearance  of  another  volume. 
Waples  on  Attachment  and  Garnishment.     Callaghan   &  Co., 
Chicago,   1885. 
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COURT  OF  APPEALS  AND  SUPERIOR  COURT 

Not  to  be  reported  in  full— Alphabetically  arranged 
according  to  their  subject-matters* 


Adverse  Possession— See  Entry;  Judicial  Sale— 
Of  land  for  fifteen  years— Good  title— As  appellant  and  those  under  -whon> 
he  holds  had  the  actual,  adverse  possession  of  the  tract  of  land  claimed 
by  him  for  more  than  fifteen  years  before  the  commencement  of  this 
action,  he  is  not  required  to  show  a  connected  chain  of  title  from  the 
Commonwealth  in  order  to  maintain  the  action.  Warmoth  v.  Fitchen, 
&c.  Same  v.  Wright,  &c.  February  28,  1885.  Meade  Cir.  Ct.  Opln.  by 
I^wis,  J.,  Ct.  Ap.,  rev.  C.  C.  Fairleigh  for  appellant;  Butler  &  Brash- 
ear  for  appellees.    . 

Agency— See  Liquor  License — 
Conclusiveness  of  principal's  receipt— Where  a  brother  was  intrusted  by 
his  sister  with  the  entire  management  of  her  real  estate,  a  receipt  exe- 
cuted by  her,  reciting  that  it  was  in  full  of  all  demands  of  her  brother, 
does  not  preclude  her  from  compelling  him  to  account  for  all  the  money 
that  has  come  into  his  hands  from  the  sales  and  rents  of  her  property,  it 
appearing  that  she  implicitly  confided  in  both  the  judgment  and  fidelity 
of  her  brother.  Laird  v.  Laird.  February  7,  1884.  Kenton  Ch.  Ct. 
Opin.  by  Lewis,  J..  Ct.  Ap..  aff.  on  original  and  cross  appeal.  W.  H. 
Mackoy,  Geo.  R.  McKee  and  J.  L.  Furber  for  appellant;  Wm.  E.  Arthur 
for  appellee. 

Appeals— See  Attachments.  1,  5;  New  Trials,  2— 

1.  Road  cases— Upon  appeals  from  the  circuit  court  in  road  cases  arisin^t 
under  article  1  of  chapter  94  of  the  General  Statutes  the  Court  of  Ap- 
peals has  jurisdiction  to  try  only  "matters  of  law  arising  on  the  record," 
and  unless  the  matters  of  law  are  separated  by  the  circuit  judge  from 
the  facts  the  Court  of  Appeals  can  not  determine  that  the  judgment  ap- 
pealed from  is  erroneous.  Welch  v.  Ward,  &c.  February  11,  1886. 
Johnson  Cir.  Ct.  Opln.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  James  H.  Mol- 
lett  for  appellant. 

2.  Instructions  not  excepted  to— An  alleged  error  of  the  court  in  giving 
instructions  can  not  be  considered,  no  exception  having  been  taken  to 
any  instruction  given  and  no  such  alleged  error  relied  on  as  a  ground 
for  a  new  trial. 

3.  Assignment  of  errors— That  "the  court  erred  in  overruling  the  motion 
for  a  new  trial*'  is  too  general  an  assignment  of  error  to  be  considered^ 
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Daniels  v.  Carter.    February  11.  1885.    Pike  Cir.  Ct.    Opin.  by  Bowden. 
J.,  Sup.  Gt.,  aff.    Connolly  Sc  Parsons  for  api>ellant. 

4.  To  circuit  courts— New  evidence— In  appeals  from  justices'  courts  and 
quarterly  courts  to  the  circuit  court  the  same  case  which  was  tried  in 
the  lower  court  must  be  tried  again,  and  no  new  matter  can  be  brought 
into  the  case  in  the  circuit  court.  Therefore,  as  consent  does  not  give 
jurisdiction,  the  circuit  court  does  not  acquire  jurisdiction  of  new  mat- 
ter, either  by  consent  or  by  the  failure  of  the  parties  to  object. 

5.  Errors  on  both  sides— Where  errors  have  been  committed  against  both 
appellant  and  appellee,  which  off  set  each  other,  the  judgment  will  be 
afSrmed.  McCormick  v,-MoCormlck.  February  18,  1885.  Montgomery 
Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  afT.,  Bowden,  J.,  dissenting. 
H.  L.  Stone  for  appellant;  Cornelius  &  Mitchell  for  appellee. 

6.  Kefusal  of  county  court  to  take  stock  in  turnpike— No  appeal  lies  to 
the  circuit  court  from  the  refusal  of  the  county  court  to  take  stock  in  a 
turnpike  company,  and,  therefore,  no  appeal  lies  from  the  circuit  court 
to  this  court  in  such  a  case.  Lebanon  &  Pope's  Creek  Turnpike  Koad 
Co.  v.  Marion  County.  February  18,  1885.  Marion  Cir.  Ct.  Opin.  by 
Ward,  P.  J..  Sup.  Ct.,  dis.  Hill  &  Rives  for  appellant;  S.  T.  Spalding 
for  appellee. 

7.  Jurisdiction— Amount  in  controversy— It  is  always  the  judgment  against 
the  appellant  that  determines  the  jurisdiction  of  the  appellate  court.  If 
a  plaintiff  recovers  a  part  of  what  he  sues  for  and  appeals  the  judgment 
is  only  for  that  part  of  his  claim  upon  which  the  recovery  is  denied,  and 
if  that  is  less  than  $100  this  court  has  no  jurisdiction  of  the  appeal. 

Appellant  sued  to  subject  enough  of  a  fund  of  S175  to  pay  his  claim  of 
$187.  The  court  applied  only  $94  of  the  fund  to  the  judgment  of  appel- 
lant's claim,  leaving  $48  of  his  claim  unpaid. 

Held— That  the  latter  amount  determines  the  jurisdiction,  and  being 
less  than  $100  the  appeal  must  be  dismissed.  Lee  v.  Gates,  &c.  Febru- 
ary 25,  1885.  Fleming  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  dis. 
Hargis  &  Kastin  and  W.  H.  Cord  for  appellant;  M.  M.  Teagar,  Cassidy 
&  McCartney  and  K.  W.  Hines  for  appellees. 

Assignment  of  wrors— See  Appeals,  8— 
Act  repealing— The  act  of  1884,  repealing  those  provisions  of  the  Code  re- 
quiring errors  to  be  assigned,  only  refers  to  appeals  prosecuted  since  that 
date.  Davis,  Gd'n  v.  Davis,  Adm'r.  February  18,  1886.  Boyd  Cir.  Ct. 
Opin.  by  Richards,  J.,  Sup.  Ct. ,  dis.  R.  C.  Burns  for  appellant ;  L.  T. 
Moore  for  appellee. 

Attachments— 
1.  Exceptions— When  an  exception  is  reserved  to  the  final  order  sustaining 
an  attachment,  that  is  sufQcient  to  authorize  a  review  of  all  the  ques- 
tions necessary  to  show  that  the  attachment  was  properly  sustained,  and 
it  is  immaterial  that  no  exception  was  reserved  to  the  ruling  of  the  court 
in  refusing  to  discharge  the  attachment  on  the  face  of  the  papers. 
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2.  Pleading— The  avermeDt  that  a  debtor  'Ms  selling  and  is  now  trying  to 
sell  and  dispose  of  his  property  with  the  intent  to  cheat,  hinder  and 
delay  his  creditors,"  is  sufficient  to  authorize  an  attachment  under  sub- 
section 8  of  section  194  of  the  Code.  The  omission  of  the  word  * 'fraudu- 
lent" before  the  word  "intent"  does  not  lessen  the  legal  effect  and 
meaning  of  the  charge,  as  every  intent  to  cheat,  hinder  and  delay  cred- 
itors is  necessarily  fraudulent. 

3.  Affidavit— An  affidavit  for  an  attachment  which  does  not  state  the 
amount  the  affiant  ought  to  recover  is  fatally  defective. 

4.  Bond— The  clerk  has  no  authority  to  issue  an  attachment  until  the 
attachment  bond  is  given. 

5.  Appeal— An  appeal  does  not  lie  from  an  order  sustaining  an  attachment 
unless  there  is  a  judgment  on  the  merits.  Lynn  v.  Stark,  &c.  Febru- 
ary 25.  1885.  Allen  Clr.  Ct.  Opln.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Porter 
&  McQuown  for  appellant;  W.  E.  Settle  and  Stark  &  Morehead  for  ap- 
pellees. 

Bankruptcy— 
1.  Delay  in  obtaining  discharge— Creditors'  rights— Unreasonable  delay  on 
the  part  of  a  bankrupt  in  endeavoring  to  obtain  his  discharge  does  not 
entitle  a  creditor  who  has  proved  his  claim  in  the  bankrupt  court  to 
maintain  an  action  against  the  bankrupt  therefor.  The  provision  of  the 
bankrupt  act,  which  allows  the  prosecution  to  final  judgment  of  an 
action  against  a  bankrupt,  where  there  has  been  unreasonable  delay  on 
his  part  in  endeavoring  to  obtain  bis  discharge,  applies  only  to  creditors 
who  have  not  made  themselves  parties  to  the  proceeding  in  bankruptcy 
by  proving  their  claims. 
"2.  Limitation— The  twenty-ninth  section  of  the  bankrupt  act,  In  so  far 
as  it  limits  the  time  in  which  a  bankrupt  may  apply  for  his  discharge  to 
one  year  from  the  adjudication  of  bankruptcy,  applies  only  to  cases  where 
no  debts  have  been  proved  against  the  bankrupt  or  no  assets  have  ooroe 
to  the  hands  of  the  assignee.  Burns  v.  Burlcke.  February  11,  1886. 
Fleming  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  W.  H.  Cord  for 
appellant;  W.  A.  Sudduth  for  appellee. 

Bastardy— See  Evidence,  4. 

Bonds— See  Practice  in  Civil  Cases,  6. 

Boundary— 
1.  Processioners- The  boundary  fixed  by  processioners  is  prima  facie  the 
true  boundary,  and  in  the  absence  of  evidence  to  the  contrary  should  be 
so  adjudged  by  the  court.  Warmoth  v.  Tobin.  February  24,  1886. 
Meade  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  rev.  C.  C.  Fairleigh  for 
appellant. 
42.  Evidence— A  statement  by  the  owner  of  land  as  to  where  his  line  is, 
made  to  one  who  has  no  interest  in  the  adjoining  land,  does  not  bind 
him  or  his  vendees,  and  may  be  shown  to  be  incorrect.  Warmoth  v. 
Fitchen,    &c.    Same  v.  Wright,  &c.     February  28,  1885.     Meade  Clr.  Ct. 
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OpiD.  by  Lewis,  J.,  Ct.  Ap.,  rev.     C.  C.  Fairleigh  for  appellant;  Butler 
&  Brashear  for  appellees. 

Common  Carriers— 

1.  Special  contract  limiting  recovery— A  common  carrier  can  not,  by 
special  contract,  obtain  exoneration  from  loss  which  is  the  result  of  its 
own  negligence  or  the  negligence  of  its  agents,  or  limit  the  amount  of 
recovery  on  account  of  such  loss. 

2.  Negligence— Lost  package— Evidence  showing  that  a  package  intrusted 
to  an  express  company  for  transportation  was  delivered  to  the  company's 
street  messenger  at  its  destination,  and  that  he  did  not  deliver  it  at  the 
company's  office  or  show  that  it  was  lost,  or  if  so,  how  lost,  was  suflfi- 
cient  evidence  of  negligence  to  entitle  the  consignor  to  recover.  To  re- 
lieve itself  of  responsibility  the  company  must  show  that  the  package  is 
lost,  not  converted  by  the  company  or  any  of  its  agents,  and  that  such 
loss  could  not  have  been  averted  by  the  care  which  they  ought,  under 
the  circumstances,  to  have  exercised. 

Judge  Bowden.  in  a  separate  opinion,  holds  that  the  shipper  is  not 
bound  by  his  statement  as  to  the  value  of  the  article  shipped,  where  the 
article  is  converted  by  a  servant  of  the  company  to  his  use,  as  the  court 
found  was  done  in  this  case.  Southern  Express  Co.  v.  Gutman.  Febru- 
ary 4,  1885.  McCracken  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff. 
Bigger  &  Reid,  F.  E.  Whitfield  and  T.  D.  Young  for  appellant;  W.  U. 
Greer  and  C.  S.  Marshall  for  appellee. 

Contracts— 

1.  Of  sale— When  is  title  complete— Where  money  was  advanced  by  a  firm 
under  an  agreement  that  it  was  to  be  used  in  purchasing  tobacco,  which 
was  to  be  shipped  to  them,  and  by  them  sold,  and  after  the  expenses 
were  deducted  the  proceeds  to  be  applied  to  the  repayment  of  the  ad- 
vance, it  is  held  that  the  contract  was  completed  by  the  delivery  of  pos- 
session of  the  tobacco  to  a  common  carrier  to  be  delivered  to  the  firm 
advancing  the  money,  and  that  the  purchaser  then  had  no  interest  in  it 
which  could  be  subjected  to  the  payment  of  his  debts.  Hobson  &  Emery 
V.  Broach,  &c.  February  11,  1885.  McCracken  Ct.  Com.  Pleas.  Opin. 
by  Richards,  J.,  Sup.  Ct. ,  aff.  W.  D.  Greer  for  appellants;  Henry  Bur- 
nett for  appellees. 

2.  Wife's  contract  made  with  husband'B  knowledge— A  petition  alleging 
in  substance  that  the  wife  of  the  defendant,  with  the  knowledge  and 
consent  of  her  husband,  had  delivered  to  the  plaintiff  a  promissory  note, 
one-third  of  which  was  to  be  for  his  own  use  and  benefit,  which  note  the 
defendant,  subsequent  to  his  wife's  death,  had  obtained  from  the  plain- 
tiff by  promising  to  pay  him  therefor  a  certain  sum,  states  a  cause  of 
action  for  the  sum  thus  promised  by  the  defendant.  Adkins  v.  Cracroft. 
February  18,  1885.  Nicholas  Cir,  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct., 
aff.  Ross  &  Owens  and  Kennedy  &  Kennedy  for  appellant;  Throop 
and  John  P.  Norvell  for  appellee. 
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Corporations- 
Dividends— It  is  only  the  net  gain  of  a  corporation  that  can  in  any  event 
be  disturbed  as  dividends.  Dividends  can  in  no  case  be  paid  out  of  the 
capital  contributed  to,  or  out  of  the  means  necessary  to,  the  conduct  of 
the  business.  Citizens  National  Bfank,  &c.  v.  Dronillard,  &c.  Feb> 
ruary  7,  1885.  Campbell  Ch.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  all. 
Benton  &  Benton  for  appellants;  W.  H.  McKoy  and  Thomas  McDrugal 
for  appellees. 

Courts,  Appeals  from  Justices'  and  Quarterly— See  Appeals,  4. 

Curtesy— 

Separate  estate— While  a  surviving  husband  is  not  excluded  from  curtesy 
in  the  real  estate  of  his  wife  merely  because  it  was  her  absolute  separate 
estate,  yet  he  may  be  so  excluded  by  the  instrument  which  created  the 
separate  estate. 
A  devise  by  a  testator  to  his  daughter  and  **her  bodily  heirs,  free  from  the 
control  of  her  husband  forever,"  is  held  to  exclude  the  husband  from 
curtesy.  Northcutt  v.  Curry,  &o.  February  10,  1885.  Webster  Cir.  Ct. 
Opin.  by  Holt,  J.,  Ct.  Ap.,  aflf.  Long  &  Long  for  appellant;  Jno. 
Elliott  for  appellees. 

Decedent's  Estate — See  Evidence,  1,  4. 

D<jbtor  and  Creditors- 
Rights  of  creditors  among  each  other— The  mere  act  of  a  creditor  takinft 
from  his  debtor  a  note  on  a  third  party  upon  the  condition  that  he  is 
first  to  be  paid,  and  that  the  balance,  if  any,  shall  go  to  other  creditors, 
does  not  require  him  to  account  to  them  until  his  claim  is  paid.  Tucker, 
&c.  V.  Hume.  February  25,  1885.  Grant  Cir.  Ct.  Opin.  by  Bowden. 
J..  Sup.  Ct.,  aff.  Collins  &  Fenley  for  appellants;  Geo.  C.  Drane  for 
appellee. 

Depositions- 
Exceptions  as  to  competency— A  general  exception  as  to  competency  going 
to  the  whole  of  a  deposition  can  not  be  sustained  if  any  part  of  the 
deposition  is  competent,  "Walker  v.  Goodloe'e  Ex'ors.  February  11,  1885. 
Fayette  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  .Z.  Gibbons  for 
appellant;  Bronston  &  Kincaid  for  appellees. 

Devise— 
1.  Estate  tail  — The  words  "bodily  heirs"  are  appropriate  to  create  an 
estate  tail,  but  may  operate  as  words  of  purchase  if  so  intended  by  a  tes- 
tator, and  in  such  a  case  may  be  equivalent  to  the  word  "children." 

A  devise  by  a  testator  to  his  married  daughter  and  **her  bodily  heirs" 
is  held  to  create  in  the  daughter  an  estate  for  life,  remainder  to  her  chil- 
dren, it  appearing  that  the  words  "heirs  of  her  body"  or  "her  bodily 
heirs"  were  used  by  the  testator  as  to  each  of  his  three  marrieti  daugh- 
ters to  whom  he  made  devises,  the  devise  to  one  of  them  being  to  her 
and   to  the  heirs  of  her  body   "after  her."    Northcutt  v.  Curry,   &c. 
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February  10,  1885.  Webster  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff. 
Long  &  LoDg  for  appellant ;  John  Elliott  for  appellees. 
2.  GonstruotioD— Devise  over— Right  of  devisee— A  testatrix  devised  all  her 
estate  of  every  kind  to  ber  son,  with  the  provision  that  if  he  should  "die 
without^  issue  then  living"  the  estate  should  go  to  founding  and  endow- 
ing an  orphan  asylum.  It  was  further  provided  that  the  nominated 
guardian  of  the  devisee  might  account  to  biui  when  he  arrived  at  the 
age  of  twenty -one.    The  son  died  at  the  age  of  twenty -three. 

Held--That  the  devise  of  the  estate  over  is  as  full  and  comprehensive 
as  the  devise  in  the  first  instance,  and  carries  with  it  whatever  of  the 
estate  remained  at  the  death  of  the  son.  The  provision  that  the  guar- 
dian might  account  to  the  son  when  he  arrived  at  the  age  of  twenty-one 
shows  that  it  was  the  intention  of  the  testatrix  to  give  her  son  an  abso- 
lute right  to  the  use  of  the  personal  estate  after  that  time,  but  from  this 
it  does  not  follow  that  such  of  the  personal  estate  as  was  not  consumed 
by  the  son  in  his  lifetime  should  go  to  his  heirs  or  distributees.  Linn's 
Adm'r,  &c.  v.  Kennedy,  &c.  February  12,  1885,  Keton  Ch.  Ct.  Opin. 
by  Hines.  Ch.  J.,  Ct.  Ap.,  aff.    Simmons  &  Schmidt  for  appellants. 

Entry- 
Rights  under,  as  against  subsequent  intruder— An  entry  under  a  defined 
boundary  evidenced  by  a  proper  title,  whether  traceable  to  the  Common- 
wealth or  not,  gives  to  the  parties  entering  the  possession  to  the  extent 
of  their  boundary,  there  being  no  other  claimant  in  possession,  and  an 
intruder  or  trespasser  entering  within  such  a  boundary  for  the  purpose 
of  asserting  a  claim  of  right,  having  no  other  title  than  a  mere  posses- 
sion, can  hold  only  to  the  extent  of  his  inclosure.  Cameron  v.  Beatty, 
&o.  Februarys,  1886.  Jefferson  Ct.  Com.  Pleas.  Opin.  by  Pryor,  J., 
"  Ct.  Ap.,  aff.  J.  R.  M.  Polk  for  appellant ;  J.  F.  Bullitt,  Sr.,  J.  IT.  Bul- 
litt, .Ir.,  and  E.  W.  C.  Humphrey  for  appellees. 

Estoppel— 

Delay  in  asserting  lien— Where  a  vendor's  lien  is  of  record  mere  delay  upon 
his  part  will  not  estop  him  from  asserting  his  lien,  he  having  done 
nothing  to  induce  a  reasonable  belief  that  he  was  not  claiming  it.  Med- 
ley v.  McElroy.  February  21,  1885.  Marion  Cir.  Ct.  Opin.  by  Holt,  J., 
Ct.  Ap.,  aff.  W.  E.  &  S.  A.  Russell  for  appellant;  Knott  &  Spalding 
for  appellee. 

Kvidence— See  Boundary,  2— 
1.  Suit  against  decedent's  e.stute  for  services  rendered— Will  as  evidence— In 
an  action  against  the  estate  of  a  decedent  to  recover  for  .services  rendered 
the  decedent,  the  liability  of  the  decedent  for  any  amount  and  also  the 
value  of  such  services  being  In  issue,  it  was  competent  to  show  that  the 
decedent  wrote  several  wills,  subsequently  destroyed,  containing  admis- 
sions that  he  was  indebted  for  the  services  rendered,  |»nd  also  competent 
to  show  the  value  of  a  tract  of  land  devised  by  one  of  the  Wills  to  the 
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plaintiff  as  evidence  of  the  decedent's  estimate  of  the  Talne  of  the  ser- 
vioes,  and  the  amount  he  was  willing  to  pay  therefor. 

2.  As  to  value  of  services— The  court  properly  refused  to  allow  witnesses 
to  state  for  what  price  they  would  have  performed  the  services  performed 
by  the  plaintiff  for  the  decedent  during  a  long  sickness,  and  also  prop- 
erly rejected  testimony  showing  the  price  at  which  the  decedent  might 
have  been  waited  on  and  cared  for  in  a  large  city. 

3.  Transaction  with  decedent— A  person  may  testify  for  himself  concern- 
ing a  transaction  with  a  decedent  where  one  interested  in  the  estate  of 
the  decedent  has  testified  as  to  the  same  matter.  Holiday's  Adm'r  v. 
Watson.  February  1ft,  1885.  Mason  Cir.  Ct.  Opin.  by  I^wis,  J.,  Ct. 
Ap.,  aff.  T.  C.  Campbell,  K.  L.  Worthington  and  Barbour  &  Cochran 
for  appellant;  W.  Lindsay  and  Harry  Wadsworth  for  appellee. 

4.  Transactions  with  decedent — The  mother  of  a  bastard  child,  the  puta- 
tive father  being  dead,  is  not  a  competent  witness  to  establish  a  claim 
of  the  child  against  the  estate  of  the  father,  based  upon  a  contract  alleged 
to  have  been  made  by  the  father  with  the  mother  for  the  support  of  the 
child.  Stower's  Adm'r  v.  Hollis.  By,  &c.  February  4,  1885.  Lou.  Ch. 
Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Thomas  Joyes  for  appellant; 
James  Harris  and  L.  N.  Dembitz  for  appellees. 

Execution  Sale- 
Time  allowed  to  redeem  the  land— Several  different  tracts  of  land  were 
sold  under  as  many  successive  executions  issued  on  the  same  judgment. 
The  plaintiff  in  the  several  executions,  who  was  the  purchaser  at  each  of 
the  sales,  agreed  with  the  defendant  to  give  him  time  to  redeem  the  land 
upon  the  payment  of  a  certain  amount  and  his  promise  to  borrow  the 
money  and  pay  the  balance  in  a  few  days.  The  defendant  having  failed 
to  comply  with  his  promise,  in  an  action  by  the  purchaser  to  recover  the 
several  tracts  of  land,  the  sheriff  having  executed  to  him  a  conveyance 
therefor,  it  is  held  that  he  is  entitled  only  to  a  lien  upon  the  several 
tracts  for  the  amount  of  his  bids,  and  it  was  error  to  award  to  him  a 
writ  of  possession  for  anyone  of  the  several  tracts,  his  agreement  to  give 
the  defendant  time  to  redeem  extending  to  all  the  tracts  sold.  Layne  v. 
Weddington.  February  12,  1885.  Floyd  Cir.  Ct.  Opin.  by  I^wis,  J., 
Ct.  Ap. ,  rev.  T.  R.  Brown  for  appellant;  Weddington  &  Gobel  for  ap- 
I>ellee. 

False  Imprisonment — 
Necessary  averment— In  an  action  against  a  justice  of  the  peace  for  false 
imprisonment  on  the  charge  of  contempt,  the  failure  of  the  plaintiff  to 
allege  that  the  justice  had  no  jurisdiction  in  the  matter  rendered  his 
petition  fatally  defective.  Parker  v.  Hamilton,  &c.  February  24.  1886. 
Jefferson  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  afl.  John  Stites  for  ap- 
pellant. 
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Forgery— 

1.  Necessary  allegatloDS  of  indictment— Ad  indictment  for  forgery  is  suffi- 
cient which  charges  that  the  defendant  *'did  unlawfully,  willfully  and 
feloniously  make  and  forge  a  promissory  note  for  the  payment  of 
money/'  which  is  set  out  in  full,  "without  authority  and  with  intent 
to  defraud"  the  person  whose  name  was  forged,  which  is  equivalent  to 
charging   that  he  falsely  and  fraudulently  made  the  note. 

2.  Evidence— Under  an  indictment  for  forgery  it  is  not  indispensable  to 
prove  that  the  name  forged  is  in  the  handwriting  of  the  defendant.  Re- 
sort must  necessary  be  had  in  nearly  every  case  to  other  facts  and  cir- 
cumstances to  show  that  the  name  of  the  obligor  is  falsely  signed. 
Holdsworth  v.  Commonwealth.  February  31,  1885.  Hardin  Cir.  Ct. 
Opin.  by  Lewis,  J^,  Ct.  Ap.,  afl.  James  E.  Gaither  and  J^mes  Mont- 
gomery for  appellant;  P.  W.  Hardin  for  appellee. 

Fraudulent  Conveyance — 

1.  Surety— A  surety  may  maintain  an  action  to  set  aside  as  fraudulent  ar 
conveyance  by  the  principal,  the  creditor  being  made  a  party  defendant. 

2.  Badges  of  fraud— A  conveyance  from  sister  to  brother  is  held  to  be 
fraudulent,  the  sale  of  the  property  for  much  less  than  its  value,  the 
retention  of  possession  by  the  grantor  without  the  payment  of  rent,  and 
the  pecuniary  condition  of  the  grantee  being  recited  as  badges  of  fraud. 
Johnson,  &o.  v.  Harrison,  Sec.  February  7,  1885.  Daviess  Cir.  Ct. 
Opin.  by  Lewis,  J.,  Ct.  A  p.,  afl.  Owen  &  Ellis  for  appellants;  Little  & 
Slack  for  appellees. 

8.  Return  of  "no  property"— When  necessary— A  suit  to  set  aside  a  convey- 
ance as  fraudulent  can  not  be  maintained  without  first  having  obtained 
judgment  at  law  and  execution  with  return  of  no  property  unless  there 
is  a  failure  to  object  in  the  court  below,  by  demurrer  or  otherwise,  to 
the  exercise  of  jurisdiction,  but  it  is  immaterial  whether  the  objection 
is  by  demurrer  or  by  answer.  It  is  only  necessary  that  the  objection 
should  be  of  such  a  character  as  to  notify  the  court  that  jurisdiction  is 
not  conceded. 

The  denials  of  the  defendant  in  his  answer  that  the  plaintiff  "has  any 
right  in  this  action  to  attack  his  title  and  have  it  declared  void"  is  held, 
in  this  case,  to  be  sufficient  to  show  that  jurisdiction  is  not  conceded. 
Hill  V.  Cannon,  &c.  February  24, 1885.  Todd  Cir.  Ct.  Opin.  by  Hines, 
Ch.  J.,  Ct.  Ap.,  aff.  A.  Duvall  and  B.  T.  Perkins,  Jr.,  for  appel- 
lant ;  H.  G.  Petree  for  appellees. 

4.  No  one  acquires  any  rights  under— A  transfer  of  property  for  the  pur- 
pose of  defrauding  creditors  is  illegal,  and  neither  the  grantors  nor  the 
grantee  can  have  any  standing  in  a  court  of  equity  under  such  a  con- 
tract. Kingsbury  v.  Haswell,  &c.  February  11,  1885.  Breckinridge 
Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff.  Lewis  &  Fairleigh  and 
Stuart  &  Atchison,  for  appellant ;  G.  W.  Williams  for  appellees. 

March,  1885 — 5 
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Frauds,  Statute  of— 

Promise  to  answer  for  another's  debt— Appellant  sent  to  appellees,  mer- 
chants, whose  note  he  held,  orders  drawn  upon  him  by  a  third  person, 
whom  he  owed,  with  direction  to  appellees  to  pay  them,  promising  to 
give  appellees  credit  therefor  on  their  not«. 

Held— That  this  promise  was  not  within  the  statute  of  frauds.  Melvin 
V.  Hawk  &  Bro,  February  18,  18bo.  Rockcastle  Cir.  Ct.  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  aff.  J.  G.  &;  L.  B.  Carter  for  appellant;  Isaac  A. 
Stewart  and  John  K.  McClary  for  appellees. 

Guoranty— 

1.  Letter  of  credit— Notice  of  default— Demand  of  payment— A  letter  of 
credit  Is  a  continuing  guaranty,  and  the  guarantor  is  not  entitled  to  no- 
tice from  the  creditor  of  the  debtor's  default  or  to  demand  of  payment. 

9.  Extension  of  credit— Effect  on  guaranty— Where  in  consideration  that  A 
will  sell  B  certain  merchandise,  C  agrees  to  pay  any  deficiency  not  exceed- 
ing a  stated  sum  that  may  be  due  by  6  at  the  time  of  settlement,  and 
in  making  the  sale  A  does  not  fix  any  definite  time  when  the  goods  are 
to  be  paid  for  further  than  that  B  is  to  pay  as  soon  as  he  could  make 
collections  from  his  business.  But  before  payment  was  made  B  con- 
cluded to  quit  business  and  gave  his  note  to  A  for  sixty  and  ninety  days 
for  the  amount  due  on  the  sale.  Held— C  is  no};  released  from  his  guaranty 
by  A's  accepting  the  notes.  The  debtor  and  creditor  had  the  right  to  fix 
the  length  of  credit  and  time  of  settlement.  Emerson,  Fisher  &  Co.  t. 
Dye,  &c.  February  5,  1885.  Kenton  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct. 
Ap.;  rev.  Hallam  &  Perkins  for  appellants;  Nelson  &  Washington  and 
R.  H.  Gray  for  appellees. 

Ouardian  and  Ward— See  Sureties,  1,  S. 

Homestead— 

1.  Waiver  by  claiming  dower— By  proceeding  to  have  dower  assigned  and 
not  insisting  upon  the  allotment  of  homestead  appellant  waived  any 
homestead  right  she  may  have  had,  and  thereafter  held  a  life  estate  in 
the  property  assigned  to  her  as  dower.  In  this  she  was  entitled  to  a 
homestead,  not  in  the  right  of  her  husband's  occupancy  and  ownership, 
but  in  her  own  right  as  by  purchase,  but  whether  held  in  her  own  right 
or  in  the  right  of  her  husband  she  forfeited  it  by  abandonment,  all  her 
children  having  reached  their  majority  when  she  left  it. 

2.  Abandonment,  what  constitutes— While  it  is  impossible  to  lay  down  an 
absolute  rule  as  to  the  amount  or  character  of  evidence  that  will  estab- 
lish the  fact  of  waiver  or  abandonment  of  a  homestead,  in  oases  where 
rights  intervene  after  the  actual  occupancy  of  the  claimed  homestead  has 
ceased,  the  court  should  Incline  the  more  strongly  to  the  conclusion  that 
there  was  a  present  intention  on  leaving  to  remain  permanently  away. 

In  this  case,  appellant  left  her  homestead  in  the  country  and  removed  to 
town,  where  she  rented  property  and  kept  house  with  some  of  her  chil- 
dren for  more  than  five  years,  and  then  returned  to  her  farm  after  it  had 
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twen  sold  under  execution  tor  debts  contracted  by  her  during  her  ab- 
sence. Although  there  were  some  facts  which  showed  an  intention  to 
return,  it  is  held  that  she  must  be  deemed  to  have  abandoned  her  home- 
stead. Burch  V.  Atchison,  &c.  February  IP,  1885.  Marion  Circuit  Ct. 
Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  afif.  John  W.  Galloway  for  appellant; 
Mitchell  &  DuBose  for  appellees. 

Husband  and  Wife-See  Contracts,  2. 

Injunctions— 

1.  To  restrain  judgment— The  court  improijerly  sustained  a  demurrer  to  a 
petition  by  appellant  seeking  to  enjoin  the  collection  of  a  judgment  ob- 
tained against  him  by  appellee,  appellant  alleging  that  he  had  paid  ap- 
pellee a  certain  amount  on  the  judgment,  for  which  no  credit  had  been 
given,  and  that  a  levy  and  sale  of  his  property  to  pay  this  sum,  as  part 
of  the  judgment,  would  follow  unless  prevented. 

12.  Petition  must  state  facts  definitely— An  injunction  being  a  harsh  rem- 
edy, should  not  be  granted  except  upon  positive  averments  of  the  equi- 
ties on  which  the  application  Is  based. 

In  an  action  to  enjoin  the  collection  of  a  judgment,  an  allegation  that  the 
plaintiff  '*had"  certain  demands,  "just  and  sufficient  to  satisfy  said 
judgment,"  is  not  sufficient  to  authorize  an  injunction,  as  there  is 
nothing  to  show  that  they  did  not  exist  before  the  judgment  was  ren- 
dered, and  in  that  action  might  have  been  pleaded  as  a  set-off.  Hunter 
V.  Bertram.  February  25,  1885.  Clinton  Cir.  Ct.  Opin.  by  Bowden, 
J.,  Sup.  Ct.,  rev.     J.  A.  Brent  for  appellant. 

Insurance- 
Levy  of  execution  on  the  property— Effect  on  policy— The  levy  of 
an  execution  upon  personal  proi)erty  is  not  such  a  change  in  the 
title  or  possession  as  will  render  void  a  policy  of  insurance  upon  the 
property,  which  provides  that  "if  the  property  be  sold  or  transferred,  or 
any  change  take  place  in  title  or  possession,"  the  policy  shall  be  void. 
The  possession  of  the  sheriff  under  the  levy  is  but  a  qualified  possession, 
and  in  no  way  opposed  to  a  possession  by  the  execution  debtor  so  far  as 
necessary  to  preserve  the  property  from  spoliation  or  destruction.  "West- 
ern Assurance  Co.  v.  Layer,  &c.  February  25,  1885.  Lou.  Ch.  Ct, 
Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  R.  W.  Woolley  for  appellant; 
Junius  Caldwell  and  A.  A.  Stoll  for  appellees. 

Judgments— See  Injunctions,  1,  2. 

Judicial  Sale— 

Of  land  in  adverse  possession,  set  aside— A  sued  B  on  a  note  executed  for 
the  purchase  price  of  land  sold  him  by  C,  who  united  as  a  plaintiff  and 
averred  his  ability  to  make  good  title ;  but,  pending  the  suit,  C  suffered 
judgment  to  go  against  himself  in  favor  of  D,  who  obtained  an  order  for 
the  sale  of  the  land,  bought  in  and  had  the  sale  confirmed,  and  ousted  B 
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from  the  possessioD.  While  B  was  out  of  possession  a  sale  of  the  land' 
was  made  in  this  case  to  satisfy  A's  note  and  lien  for  the  purchase 
money.  Held— This  latter  sale  should  be  set  aside  and  a  resale  ordered  to 
be  made  when  B  recovers  possession.  Kelly  v.  Broadus.  February  5, 
1885.  Estill  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  rev.  J.  B.  White 
and  H.  W.  Gardner  for  appellant;  H.  C.  Lilly  &  Sou  for  appellee. 

Liens— See  Vendor  and  Vendee. 

Limitation— 

1.  Adverse  possession— Under  patent— Limitation  may  be  pleaded  against 
one  claiming  under  a  patent  issued  by  the  State  after  the  i)osses8ioii  of 
the  defendant  had  ripened  into  a  perfect  title.  Cameron  v.  Beatty.  &c. 
February  5,  1885.  Jeflferson  Ct.  Com.  Pleas.  Opin.  by  Pryor,  J.,  Ct. 
Ap.,  aff.  J.  R.  M.  Polk  for  appellant;  J.  F.  Bullitt,  Sr  ,  J.  F.  Bullitt, 
Jr.,  and  B.  W.  C.  Humphrey  for  appellees. 

2.  Fraud— This  action,  to  recover  for  the  fraudulent  suppression  of  a  will 
and  the  conversion  of  property  devised  by  it,  was  barred  by  limitation 
after  five  years  from  the  time  the  plaintiff  became  of  age,  and  although 
the  plaintiff  did  not  discover  the  fraud  until  just  before  the  bringing  of 
the  action,  it  is  barred,  more  than  ten  years  after  the  plaintiff's  ma- 
jority having  elapsed  before  the  action  was  brought.  Nor  does  the  fact 
that  the  defendant  was  the  plaintiff's  guardian  prevent  limitation  from 
running,  as  the  alleged  liability  did  not  arise  from  the  guardianship, 
and  was  not  connected  with  it.  Pool,  &c.  v.  Allinsworth.  February 
19,  1885.  Christian  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  Petrie  & 
Littell  and  J.  W.  Downer  for  appellant;  Phelps  &  Son  and  John  Feland 
for  appellee. 

Liquor  License — 

Sale  of  liquor  by  agent— The  principal  is  liable  for  the  act  of  his  agent 
in  selling  liquor  without  license,  where  the  agent,  although  withonlr 
specific  instructions,  is  acting  at  the  time  within  the  scope  of  his  em* 
ployment.  Humphries  v.  Commonwealth.  February  4,  1885.  Christian 
Cir.  Ct.  Opin.  by  Richards.  J.,  Sup.  Ct.,  aff.  Henry  &  Payne  for  ap- 
pellant; James  B.  Garnett  and  P.  W.  Hardin  for  appellee. 

Mechanics'  Lien— See  Pleading,  8— 

What  steps  necessary  to  perfect— The  lien  given  by  statute  to  mechanics, 
laborers  and  material  men  is  dissolved  unless  the  claimant,  within  sixty 
days  after  he  ceases  to  labor  or  furnish  material,  flies  in  the  oflBce  of  the 
county  court  clerk  the  statement  required  by  the  statute,  and  if  this 
statement  is  filed  in  the  prescribed  time  the  lien  is  nevertheless  dis- 
solved unless  an  action  to  enforce  the  lien  is  brought  within  twelve 
months  from  the  day  of  filing  the  account.  These  are  not  statutes  of 
limitation  to  be  pleaded  in  bar  of  the  action,  but  are  limitations  beyond 
which  the  lien  does  not  extend.  The  petition  must  allege  the  facts 
necessary  for  securing  a  lien,  which  necessarily  include  facts  showing  a 
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personal  liability.  Yeiser  v.  Todd,  &c.  February  11,  1886.  Franklin 
Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  D.  W.  Lindsey  for  ap- 
pellant; Hugh  Rodman  for  appellees. 

Negligenoe^See  Common  Carriers,  1,  2;  Personal  Representatives,  8;  Rail- 
roads, 1. 

"New  Trials— 

1.  Upon  payment  of  costs— An  order  granting  a  new  trial  upon  the  pay- 
ment of  all  costs  is  valid  to  the  extent  of  requiring  the  payment  of  the 
cost  of  the  former  trial,  and  must  be  read  as  if  it  required  only  that. 

2.  Granted  on  terms— When  a  party  asks  for  a  new  trial  and  accepts  it  on 
prescribed  terms  permitted  by  law,  and  the  order  is  set  aside  under 
power  conferred  by  statute,  because  the  terms  have  not  been  complied 
with,  this  court  can  not  consider  whether,  under  the  circumstances,  the 
terms  should  or  should  not  have  been  prescribed. 

3.  Judgment  on  failure  to  pay  costs— The  statute  authorizing  the  court  to 
render  judgment  on  the  verdict  at  the  next  term  where  a  new  trial  has 
been  granted  upon  payment  of  costs,  and  the  costs  have  not  been  paid  as 
ordered,  was  not  intended  to  authorize  the  rendition  of  a  judgment 
which  the  verdict  was  not  sufficient  to  support. 

In  an  action  to  recover  possession  of  several  mares,  among  which  was  a 
light  bay  mare,  and  to  recover  damages  for  their  detention,  a  verdict  of 
S200  '^for  the  light  bay  mare  and  her  detention''  was  not  justified  by  the 
issue.  The  verdict  did  not  give  to  the  plaintiff  the  mare  and  also  |900  for 
her  detention,  but  was  in  effect  that  the  mare  belonged  to  the  plaintiff, 
but  that  the  defendant  should  have  her  by  paying  $200,  the  aggregate  of 
her  value  and  of  the  damages  for  detaining  her.  Ritchie  v.  Groves. 
February  18,  1885.  Adair  Cir.  Ct.  Opin.  by  Bowden.  J.,  Sup.  Ct.,  rev. 
J.  H.  C.  Sandidge  for  appellant;  Montgomery  &  Jones  and  James  Gar- 
nett  for  appellee. 

4.  Action  for  new  trial— Evidence— Witnesses— Whether  an  action  for  a 
new  trial  under  section  844  of  the  Code  is  to  be  equitable  or  ordinary 
must  depend  upon  the  character  of  the  original  proceedings  in  which  the 
new  trial  is  sought,  and  the  competency  of  the  witnesses  to  be  intro- 
duced in  such  an  action  must  be  determined  by  the  same  provisions  of 
the  Code  which  determine  the  competency  of  witnesses  in  other  actions. 
Therefore,  if  the  action  be  an  equitable  one,  a  party  oan  not  testify  for 
himself  in  chief  after  taking  other  testimony  for  himself  in  chief;  the 
action  of  the  court,  however,  in  admitting  the  plaintiff's  testimony  for 
himself  in  this  case  was  not  prejudicial,  as  the  other  testimony  was 
sufficient  to  entitle  him  to  a  new  trial.  Wallace's  Adm'r  v.  Plgg.  Feb- 
ruary 25.  1886.  Lawrence  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff. 
W.  C.  Ireland,  James  E.  Stewart  and  R.  T.  Burns  for  appellant;  Alex- 
ander Lackey  for  appellee. 

Partnership- 
Powers  of  partners— In   mercantile  partnerships  eac])  partner  is  presumed 
to  have  authority  to  bind  the  firm  by  the  use  of  its  name  upon  bills  of 
exchange  and  promissory  notes,  and  stipulations  among  the  partners  that 
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one  or  more  of  them  shall  not  have  this  ri^ht  will  not  affect  thiitl 
parties  unless  made  known  to  them.  Nor  will  the  fact  that  the  bill  or 
note  was  made  for  purposes  not  within  the  partnership  business  affect 
the  party  taking  it  unless  he  had  notice  of  the  fact.  Jones'  Adm'r  v. 
Rigney,  &c.  February  11,  1885.  Casey  Clr.  Ct.  Opln.  by  Richards,  J., 
Sup.  Ct.,  rev.  Adams,  Clark  &  Belden  for  appellant;  Stone  &  Stone- 
for  appellees. 

Personal  representatives— 

1.  Interest— Commissioner's  settlement— Presumption— Where  a  commis- 
sioner's report  of  settlement  with  administrators  stated  the  aggregate 
amount  of  each  note  collected  by  them,  without  saying  how  much  inter- 
est was  collected  or  when  the  notes  were  due  or  j^aid,  the  presumption 
must  be  indulged  that  interest  was  charged  to  the  admlnstrators  on 
these  notes,  and  they  can  not  be  made  to  pay  double  interest  by  being 
compelled  to  pay  to  the  widow  interest  on  her  distributable  share. 

3.  Credit  for  expenses  of  litigation— The  court  proj^erly  refused  to  allow 
administrators  credit  for  sums  expended  by  them  in  attempting  to  en- 
force the  terms  of  a  contract  by  which  the  widow  agreed  to  take  a  child's 
share  in  lieu  of  her  distributable  share  and  dower,  the  contract  having 
finally  been  set  aside  as  fraudulent.  Corbett  v.  Johnson's  Adm'r.  Feb- 
ruary 5,  1885.  Warren  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap..  aflf.  on 
original  and  cross  appeal.  John  W.  Galloway  for  appellant;  Wright  & 
McElroy  for  appellee. 

3.  Negligence,  liability  for— In  the  absence  of  bad  faith  on  the  part  of  a 
personal  representative,  where  he  receives  compensation  for  his  services 
as  in  this  State,  he  is  held  to  such  care  in  the  management  of  the  estate 
as  a  competent  person  who  would  ordinarily  exercise  under  the  same 
circumstances  in  reference  to  his  own  affairs. 

The  failure  of  an  administrator  to  sell  slaves  belonging  to  the  estate 
under  a  decree  rendered  in  February.  1864,  directing  him  to  sell,  in  his 
discretion,  such  of  the  slaves  as  were  necessary  to  pay  the  debts  of  the 
estate,  is  held  not  to  render  the  administrator  liable  on  the  ground  of 
negligence,  the  war  between  the  States  and  the  existin^^  condition  of 
things  having  rendered  slaves  of  no  marketable  value.  Messmore,  &c. 
V.  Stone's  Adm'r.  February  26,  1885.  Hancock  Cir  Ct.  Opin.  by  Hines, 
Ch.  J.,  Ct.  Ap.,  afl.  on  original  and  cross  appeal.  W.  Lindsay  for  ap- 
pellants; W.  P.  D.  Bush  and  G.  W.  WMUiams  for  appellee. 

Pleading— 

1.  Defect  cured— A  defect  in  substance  in  a  x>etition  can  not  be  impliedly 
cured  by  mere  pleading  over  thereto.  The  answer  must  expressly  admit 
or  allege  the  matters  which  should  have  been  alleged  in  the  petltiOD. 
Parker  v.  Hamilton,  &o.  February  24,  1885.  Jefferson  Cir.  Ct.  OpiH. 
by  Holt,  J.,  Ct.  Ap.,  aff.    John  Stites  for  appellant. 

2.  Non  est  factum— A  plea  of  non  est  factum  must  be  an  afiSrmative  ope. 
It  is  not  sufficient  to  allege  a  want  of  knowledge  .or  informatloD  as  to- 
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the  execution  of  the  instrnment  in  question.     Dugan's  Adm'rv.  Harris' 
'"     Adm'r,  &c.     February  26,    1886.     Daviess  Cir.  Ct.    Opln.    by  Holt,  J., 
Ct   Ap.,  afif.    G.  W.  Williams  and  Eli  H.  Brown  for  appellant;  W.  X. 
Sweeney  &  Sons  for  appellees. 
8.  Exhibits— Exhibits  can  not  take  the  place  of  pleaded  allegations. 

In  a  petition  to  enforce  a  mechanic's  lien  the  only  averment  that  the 
plaintifl  did  any  work  or  furnished  any  material  is  that  "he  did  perform 
his  contract  with  defendant  as  set  out  in  said  Itemized  account,"  the 
account  or  statement  being  filed  as  an  exhibit  and  copied  into  the  peti- 
tion. There  being  no  allegation  that  the  items  in  the  statement  or  ac- 
count are  correct,  but  only  an  averment  that  the  plaintiff  filed  such  a 
statement  in  the  clerk's  office,  it  can  not  supply  the  place  of  the  omitted 
allegations  that  the  plaintiff  did  the  work  and  furnished  the  material 
for  which  he  seeks  to  recover.  Yelser  v.  Todd,  &c.  February  11,  1885. 
Franklin  Cir.  Ct.  Opln.  by  Bowden,  J..  Sup.  Ct.,  rev.  D.  W.  Lindsey 
for  appellant:  Hugh  Rodman  for  appellees. 

4.  Construction— In  construing  a  pleading  inferences  in  favor  of  the 
pleader  are  not  to  1)e  indulged.  Pottingen  v.  McLure.  February  18. 
1885.  Warren  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct,  rev.  Halsell, 
Mitchell  &  Potter  for  appellant;  Williams  &;  Sims  and  E.  W.  Hines  for 
appellee. 

5.  Denials— Making  an  Issue— Afflrmativo  allegations  of  an  answer  which 
are  not  the  statement  of  new  facts,  but  simply  a  contradiction  of  what 
the  plaintiff  has  previously  alleged  on  the  same  subject,  do  not  require  a 
denial  in  the  reply  in  order- to  constitute  an  issue.  Adkins  v.  Cracroft. 
February  18,  1885.  Nicholas  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct., 
aff.  Ross  &  Owens  and  Kennedy  &  Kennedy  for  appellant;  Throop  and 
John  P.  Norvell  for  appellee. 

Pleading  and  Practice  in  Criminal  Cases- 
Reversible  error— In  felony  cases  where  there  is  any  evidence  to  go  to  the 
jury  tending  to  establish  guilt,  this  court  can  not  consider  whether  the 
penalty  is  too  light  or  too  severe.  Duke  v.  Commonwealth.  February 
19,  18S.5.  Carroll  Cir.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  aff.  Mc- 
Elrath  &  Smith  and  Winslow  &  Winslow  for  appellant. 

Practice  in  Civil  Cases - 

1.  Defense  by  one  defendant  for  all— Where,  in  the  settlement  of  a  trust 
estate,  there  were  several  classes  of  creditors  who  were  antagonistic  to 
each  other,  and  two  of  one  class  were  appointed  to  defend  for  all  the  cred- 
itors, a  creditor  of  another  class,  who  subsequently  entered  his  appear- 
ance, was  not  bound  by  what  the  court  had  decided  when  he  was 
represented  by  parties  whose  interests  were  antagonistic  to  his.  Citi- 
zens National  Bank,  &o.  v.  Dronillard,  &c.  February  7,  1885.  Camp- 
bell Ch.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  aff.  Benton  &  Benton 
for  appellants;  W.  H.  Mackoy  and  Thomas  McDrugal  for  appellees. 


Digitized  by  VjOOQiC 


598  ABSTRACTS. 

2.  Refusal  to  transfer  to  equity— An  action  for  the  breach  of  a  sheriff's 
county  levy  bond  having  been  properly  brought  In  a  court  having  only 
common  law  jurisdiction,  the  refusal  of  the  court  to  subsequently  trans- 
fer the  action  to  equity  so  that  the  chancellor,  with  the  aid  of  his  com- 
missioner, might  correct  certain  alleged  mistakes  made  by  the  sheriff  In 
his  various  settlements,  was  not  prejudicial  to  the  defendants,  it  appear- 
ing that  every  account  and  transaction  was  as  carefully  considered  and 
reported  by  a  commissioner,  and  passed  upon  and  decided  by  the  judge, 
as  if  the  action  had  been  tried  and  decided  by  the  chancellor.  Mullins, 
&c.  V.  Pendleton  County  Court.  February  14,  1885.  Pendleton  Cir.  Ct. 
Opln.  by  Lewis,  J.,  Ct.  Ap.,  aff.  C.  H.  Lee  and  A.  Duvall  for  appel- 
lants; A.  R.  Clarke  for  appellee. 

8.  Premature  judgment— This  action  having  been  submitted  simply  upon 
exceptions  to  the  master's  report,  it  was  error  to  render  judgment  dis- 
missing the  plaintiff's  petition. 

4.  Transferring  case  to  equity— As  this  action  was  begun  in  equity  and 
prosecuted  by  equity  methods  without  objection,  it  is  too  late  to  make 
that  objection  when  an  adverse  report  has  been  returned ;  but  if  it  is  not 
too  late,  then  the  objection  can  not  be  made  by  exceptions  to  the  report. 
There  must  be  a  motion  to  transfer  to  the  ordinary  docket.  Gampbeirs 
Adm'r  V.  Miller.  February  18,  1885.  Russell  Cir.  Ct.  Opln.  by  Bow- 
den,  J.,  Sup.  Ct.,  rev.  Hays  &  Stone  for  api)ellant;  J.  F.  Montgomery 
for  appellee. 

5.  Action  to  recover  personal  property—  Plaintiff's  bond  InsuiBcient— De- 
fendant's bond  will  be  canceled— Error  to  dismiss  petition— When  in  an 
action  for  the  recovery  of  personal  property  the  plaintiff  has  executed 
bond  in  order  to  get  possession,  and  the  defendant  in  order  to  retain 
possession  has  given  the  same  security,  if  the  plaintiff's  bond  was  in- 
eufflcient  when  given,  or  has  become  InsuiBcient,  he  should  be  required 
to  give  proi)er  security,  and  if  he  falls  to  do  so  the  defendant's  bond, 
required  merely  because  it  is  presumed  the  plaintiff's  bond  Is  good,  should 
be  canceled.  It  was  error  in  this  case  to  dismiss  the  plaintiff's  petition 
because  of  his  failure  to  give  proper  security.  Batllff  v.  Fannin.  Feb- 
ruary 26,  1885.  Elliott  Cir.  Ct.  Opln.  by  Bowden,  J.,  Sup.  Ct.,  rev. 
J.  R.  Botts  for  appellant;  J.  W.  &  J.  B.  Hannah  for  appellee. 

Process- 
Service  on  infant  who  has  no  guardian— The  Code  of  1854  required  a  sum- 
mons to  be  served  on  an  infant  under  fourteen  years  of  age,  by  deliver- 
ing a  copy  to  the  infant  and  also  a  copy  to  the  guardian,  i>ai«ht  or  other 
person  having  the  infant  under  charge,  and  an  administrator  having  no 
more  control  over  the  infant  than  to  pay  for  his  board  and  schooling  did 
not  have  such  control  as  was  contemplated  by  the  Code  for  the  purpose 
of  service  of  process.  Therefore,  where  suit  was  instituted  1^  the  ad- 
ministrator having  only  such  control,  service  upon  the  infant  alone  was 
not  BulBclent,  although  there  was  no  guardian  and  no  parent.    Mess- 
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more,  &o.  v.  Stone's  Adm'r.  February  26,  1886.  Hancock  Cir.  Ct. 
Opln.  by  HlneB,  Ch.  J.,  Ct.  Ap.,  aff.  on  original  and  cross  appeal.  W. 
Lindsay  for  appellants;  W.  P.  D.  Bush  and  G.  W.  Williams  for  appellee. 

Bailroads— 

Injury  to  passenger  riding  in  express  car— If  the  manager  of  a  train  know 
that  a  passenger  is  in  an  exposed  and  improper  place  on  the  train  it  is 
their  duty  to  forbid  him  to  remain  there,  and  if  they  do  not  and  injury 
occurs  the  company  should  be  held  responsible. 

In  this  case  an  express  messenger  not  on  duty,  who,  under  the  con- 
tract of  his  principal  with  the  railroad  company,  was  at  such  times  to  be 
regarded  as  a  passenger,  while  riding  in  an  express  car  was  killed  by  a 
•collision  which  did  not  wreck  the  passenger  cars  or  injure  any  of  the 
passengers  in  them.  The  baggage  master,  who,  by  an  agreement  with 
the  conductor  and  with  the  consent  of  the  company's  superintendent, 
bad  the  control  of  the  express  car,  knew  of  the  decedent's  presence  there 
And  did  not  forbid  it. 

Held— That  the  railroad  company  is  liable.  Ky.  Central  R.  B.  Co.  t. 
Thomas'  Adm'r.  February  14,  1885.  Harrison  Cir.  Ct.  Opin.  by  Holt, 
J.,  Ct.  Ap.,  aff.  O'Hara  &  Bryan  for  appellant:  J.  Q.  Ward  and  C.  W. 
West  for  appellee. 

Receipts  ~See  Agency— 

As  evidence— While  a  receipt  from  a  woman  to  her  confidential  adviser  in 
whom  she  placed  unbounded  confidence  should  be  closely  scanned,  it 
-prima  facie  establishes  payment,  and  unequivocal  testimony  is  necessary 
to  overturn  it.  Dugan's  Adm'r  v.  Harris'  Adm'r,  &c.  February  26, 
1885.  Daviess  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  G.  W.  Williams 
and  Eli  H.  Brown  for  appellant ;  W.  N.  Sweeney  &  Sons  for  appellees. 

Sales  of  Personal  Property— See  Contracts,  1. 

Separate  Estate— See  Curtesy— 

Liability  for  improvements— Verbal  contract— The  separate  estate  of  a 
married  woman  may  be  subjected  to  pay  for  improvements  made  thereon 
Tipon  the  faith  of  a  verbal  contract  with  her,  the  credit  having  been 
igiven  her  on  account  of  her  separate  estate.  In  order  to  subject  her  sep- 
arate estate  it  is  not  necessary  that  the  contract  should  be  in  writing, 
or  that  her  husband  should  unite  in  it.  Pfleeger  v.  Stiver.  February 
11.  1886.  Kenton  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Tisdale 
&  TbeUsen  for  appellant. 

Sheriff- 
Liability  on  county  levy  bond— Allegations  of  petition— Where  a  sheriff  and 
hia  sureties  on  his  county  levy  bond  are  proceeded  against  under  section 
9  of  article  8,  chapter  27,  General  Statutes,  it  is  not  necessary  to  allege  any- 
thing more  than  that  a  settlement  was  duly  made  between  the  sheriff  and 
the  commissioner  appointed  by  the  county  court,  and  that  from  the  re- 
port of  settlement  it  appeared  that  the  amount  of  money  sued  for  was  in 
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the  hands  of  the  sheriff,  due  the  count j,  and  that  payment  has  been  de- 
manded by  the  receiver  appointed  for  the  purpose.  It  is  not  necessary 
to  allege  that  the  defendants  were  indebted  to  the  plaintiff  in  the  amount 
found  due  upon  the  settlement.  Mullins,  &c.  v.  Pendleton  County 
Court.  February  14.  1S85.  Pendleton  Cir.  Ct.  Opin.  by  Lewis,  J.,  Ct. 
Ap.,  aff.  C.  H.  Lee  and  A.  Duvall  for  appellants;  A.  R.  Clarke  for 
appellee. 

2.  In  action  against  deputy— Necessary  allegations— In  order  that  a  sheriff 
may  recover  upon  his  deputy's  bond  for  the  failure  of  the  deputy  to  col- 
lect and  pay  over  the  taxes  listed  and  placed  in  his  hands  he  must  allege 
and  show  that  he  is  legally  accountable  for,  or  has  actually  accounted 
for,  the  taxes  which  he  seeks  to  recover  from  the  deputy  and  his  sureties. 

3.  Liability  of  deputy  for  uncollected  taxes—A  sheriff,  having  taken  tax 
lists  out  of  the  hands  of  his  deputy  while  there  was  yet  a  balance  due 
upon  them,  can  recover  from  the  deputy  and  his  sureties  only  the  taxes 
that  could  have  been  collected  by  the  deputy  while  in  office,  and  were 
not  collectible  at  the  time  of  his  removal,  together  with  such  damages 
as  the  sheriff  may  have  sustained  by  reason  of  the  delay  in  collecting,  or 
additional  expense  of  collecting,  if  it  was  worth,  and  cost,  more  to  col- 
lect the  remnant  than  the  fees  allowed  by  law  therefor.  Bowen,  &c.  v. 
Shewmaker's  Adm'rs.  February  25,  18No.  Washington  Cir.  Ct.  Opin. 
by  Ward.  P.  J.,  Sup.  Ct,  rev.  J.  W.  Lewis,  A.  Duvall,  W.  C.  McChord 
and  D.  W.  Lindsey  for  appellants ;  W.  E.  &.  S.  A.  Russell  for  appellees. 

Street  Improvements- 
Alley— Apportioning  coat— The  cost  of  improving  an  alley  must  be  equally 
apportioned  among  the  owners  of  the  whole  square.  The  only  excep- 
tions to  this  rule  that  has  ever  been  recognized  is  where  the  alley  lies 
wholly  within  one  of  the  quarter  sections.  Connelly,  &:c.  v.  Shadbume. 
Februarj'  25,  1885.  Lou.  Ch.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff. 
Elliott  &  Hemingray  for  appellants;  Samuel  B.  Richardson  for  appellee. 

Sureties— See  Fraudulent  Conveyances,  1— 

1.  Of  guardians— A  guardian  resigned  his  trust  under  an  agreement  with 
his  successor,  whom  he  had  appointed,  that  he  was  to  have  one  year 
within  which  to  settle  his  accounts  and  pay  over  the  ward's  money  to 
the  new  guardian. 

Held— That  the  contract  was  against  public  policy  and  void,  and, 
therefore,  did  not  injure  the  sureties  of  the  former  guardian,  as  it  did 
not  prevent  any  legal  steps  by  them  for  their  protection. 

2.  Release  by  failure  to  sue— In  the  absence  of  the  statutory  notice  a 
surety  in  a  guardian's  bond  is  not  released  by  the  failure  to  sue  until 
his  principal  and  co-surety  have  become  insolvent.  Buckler  v.  BromeU 
&o.  February  11,  1886.  Robertson  Cir.  Ct.  Opin.  by  Richards,  J.. 
Sup.  Ct.,  aff.  W.  Buckler  and  W.  W.  Kimbrough  for  appellant;  A. 
Duvall  and  B.  G.  Willis  for  appellees. 
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3.  Contribution-- Suit  having  been  instituted  by  S.  upon  a  note  executed 
to  him  by  Y.  as  principal  and  B.  as  surety,  it  was  agreed  that  Y.  and  his 
father  would  give  their  note  in  lieu  of  the  note  sued  on,  thereby  releas- 
ing B.,  provided  S.  would  consent,  which  he  did.  After  the  new  note 
had  been  signed  by  Y.  and  bis  father  turned  to  B.  and  asked  him  to  sign 
also,  which  he  did. 

Held— That  B.  thereby  voluntarily  abandoned  the  agreement  for  his 
release,  and,  having  paid  one-half  the  new  note,  can  not  look  to  the 
father  of  Y.  for  protection,  the  father  being  as  to  B.  a  co-surety,  and  not 
a  principal.  Bradford  v.  Yelton.  February  26,  1885.  Pendleton  Cir. 
Ct.    Opin.  by  Richards,  J.,  Sup.  Ct.,  aff.,  Bowden,  J.,  dissenting. 

Taxation- 
Board  of  equalization- Itspowers— The  act  of  the  legislature,  entitled  "An 
act  to  equalize  assessments  for  revenue  purposes,  and  to  provide  for  a 
State  board  of  equalization,"  was  not  intended  to  apply  to  taxes  on  the 
value  listed  under  the  equalization  law  (which  will  \ye  paid  as  if  the 
board  had  never  assembled),  but  to  the  increase  or  decrease  made  only 
on  the  land  and  the  classes  of  personal  property  valued  by  the  assessor 
and  enumerated  in  the  statute.  Barbour,  Sheriff  v.  Qoodloe.  February 
5,  1885.  Lou.  Ch.  Ct.  Aff.  by  equal  division  of  court.  Opin.  by  Pryor, 
J.,  Ct.  Ap..  Holt,  J.,  concurring.  Helm  &  Bruce  for  appellant;  John 
Roberts  for  appellee. 

Usury- 
Necessary  allegations  to  recover— In  order  to  authorize  the  chancellor  to 
purge  a  claim  of  usury  it  is  not  necessary  that  usury  should  be  charged 
in  express  terms;  it  is  sufficient  if  facts  be  stated  showing  it  to  exist. 
An  allegation  that  a  note  given  in  renewal  of  another  was  taken  for  too 
much,  by  fraud  or  mistake,  is  held  to  be  sufficient  to  warrant  proof  of 
usury  and  to  authorize  the  chancellor  to  prevent  its  collection.  "Walker 
v.  Goodloe's  Ex'or.  February  11.  1886.  Fayette  Cir.  Ct.  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  rev.  Z.  Gibbons  for  appellant;  Bronston  &  Kin- 
caid  for  appellee. 

Vendor  and  Vendee— See  Estoppel— 
Rescission— Lien— Rent— A  vendor  sold  two  tracts  of  land,  conveying  one 
and  agreeing  to  convey  the  other  as  soon  as  title  and  possession  could  be 
obtained,  but  failing  to  obtain  the  title  to  the  latter  tract  the  entire  oon- 
traot  was  rescinded  by  the  parties.  Upon  a  settlement,  which  included 
rent  for  both  tracts,  the  vendor  was  found  to  be  indebted  in  a  small  sum 
to  the  vendee.  Subsequent  to  the  adjustment  the  vendee  was  compelled 
to  pay  rent  to  a  claimant  of  the  tract  which  was  never  conveyed. 

Held— That  the  vendee  is  entitled  to  a  lien  on  the  traot  conveyed  to 
him  not  only  for  the  amount  found  due  him  upon  setltement,  but  for 
the  amount  of  the  rent  he  was  subsequently  compelled  to  pay.  Caldwell, 
&c.  V.  Rainey.  February  13,  1885.  Mercer  Cir.  Ct.  Opin.  by  Hines, 
Ch.  J.,  Ct.  Ap.,  aff.  on  original  and  rev.  on  cross  api)eal.  Durham  & 
Jaoobs  for  appellants;  A.  Duvall  and  Bell  &  Wilson  for  appellee. 
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Verdicts— 

The  entire  verdict  of  a  jury  must  be  in  writing,  and  the  verdict  as  written 
can  not  be  supplemented  or  in  anj  manner  affected  by  an  oral  declara- 
tion of  the  Jury. 

The  verdict:  "We,  of  the  jury,  find  for  the  plaintiff  280,"  read  by  the  fore- 
man when  the  jury  returned  it  into  court  "two  hundred  and  eighty 
dollars,"  Is  held  to  be  too  indefinite  to  support  a  judgment,  and  a  new 
trial  is  awarded.  Nave  v.  Collier,  &c.  February  4,  1885.  Garrard  Cir. 
Ct.  Opin.  by  Bowden,  J..  Sup.  Ct.,  rev.  W.  O.  Bradley  for  appellant; 
Burdett  &  Walton  and  Denny  &  Tomllnson  for  appellees. 
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NOTES. 

Thp  highest  judirial  salaries  paid  by  the  States  are  in  New 
Jersey  and  Pennsylvania,  which  each  ])ay  their  chief  justice 
$8,500  per  annum  and  his  associates  $8,000;  the  lowest  salaries 
are  in  Oregon,  which  pays  chief  and  associatf^s  alike,  only  $:2,(300. 
Of  the  circuit  judge's  sah^ry,  New  Jersey  leads,  paying  $S, 000, 
and  Virginia  conies  last  with  <inly  $1,()00.  Plight  States  pay 
the  circuit  judges  a  salary  equal  to  the  Supreme  Court  judges. 
All  hut  eleven  States  pay  their  chief  justice  and  his  associates 
equal  salaries,  making  no  discrimination  between  them. 


The  latf^  Vice-President  Colfax  is  quoted  as  having  said  that 
when  Chief  Justice  Taney  died  in  1864,  Mr.  Lincoln  wished  to 
appoint  Wm.  M.  p]varts  to  the  place,  l)ut  was  prevailed  upon 
by  a  stumg  sentiment  in  congress,  the  newspapers  and  among 
the  people  to  give  the  position  to  Mr.  Chase,  who  had  just  re- 
signed the  secretaryship  of  the  treasury.  Mr.  Lincoln  said: 
*'I  am  satisfied  that  it  is  the  wish  of  a  large  majority  of  my 
supporters  that  I  should  appoint  Mr.  Chase,  and  I  intend  to  do 
so,  although  I  think  myself  that  William  M.  Evarts  is,  by  his 
legal  attainments,  the  fittest  man  for  the  place." 
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A  Mrs.  Mack  has  recently  proved  too  sharp  for  the  lawyers. 
She  was  convicted  of  the  murder  of  her  husband  and  sentenced 
to  imprisonment  for  life,  but  on  appeal  the  case  was  reversed 
4ind  a  new  trial  ordered.  She  took  advantage  of  this  to  marry 
the  chief  witness  for  the  prosecution,  thereby  sealing  his  lips 
and  stopping  all  further  proceedings  against  her.  The  adroit- 
ness of  Mrs.  Mack  is  as  admirable  as  the  courage  of  the  new 
successor  of  Mr.  Mack. 


There  is  an  additional  form  of  insanity  which  it  is  claimed 
should  be  accepted  as  a  defense  to  crime.  It  is  called  uncon- 
trollable impulse  and  exists  **  without  impairing  the  capacity 
of  distinguishing  right  from  wrong,  and  of  knowing  the  quality 
of  the  wrongful  act  about  to  be  performed,  yet  overpowers  or 
supersedes  the  will  so  that  the  subject  has  no  power  to  restrain 
himself."  If  such  a  plea  is  to  be  listened  to  it  should  be  after 
conviction,  and  before  a  medico-legal  board  organized  to  in- 
quire into  the  mental  history  and  cond><;Ton  of  the  prisoner, 
and  should  its  conclusion  be  favorable  to  him  a  pardon  or 
modification  of  the  sentence  to  be  granted  or  commitment  or- 
dered to  an  asylum,  as  the  facts  might  justify. 


A  woman  living  in  Paris  wanted  a  divorce  from  her  husband 
who  was  mistreating  her.  Biit  it  happened  that  he  was  a  Ger- 
man who  had  never  been  naturalized  in  France,  though  he  had 
been  living  there  many  years.  It  is  a  principle  of  the  French 
law  that  the  courts  shall  decline  jurisdiction  of  a  controversy 
between  foreigners  unless  they  both  consent,  and  as  the  hus- 
band refused  to  plead  the  court  was  obliged  to  dismiss  the 
complaint.  The  injured  woman  then  took  her  case  into  the 
German  courts,  but  there  they  said  the  husband  having  left 
Germany  he  was  no  longer  subject  to  its  laws,  and  its  courts 
could  do  nothing  for  her.  She  had  married  a  man  without  a 
country. 


Digitized  by  VjOOQiC 


NOTES.  605 

Is  there  any  way  of  preventing  the  passage  of  inaccurately 
drawn  and  hastily  enacted  laws  by  the  legislature?  The  pro- 
cedure adopted  by  the  English  Parliament  for  this  purpose  is 
admirable.  Local  or  private  bills  are  no  longer  regarded  as 
legislative  acts  proper,  but  as  petitions  for  immunity  or  for 
special  privileges  which  are  to  be  tried  before  a  parliamentary 
committee  in  much  the  same  way  as  a  case  in  court.  Such 
bills  must  be  filed  sixty  days  before  the  matter  can  be  consid- 
ered; they  must  bR  lodged  in  a  specified  office  and  advertised 
in  the  daily  journals;  then  on  a  fixed  day  the  bill  comes  before 
a  designated  committee,  when  counsel  for  the  bill,  counsel 
against  it  representing  any  opposing  private  interest,  and,  if 
the  public  is  affected,  counsel  fur  the  ministry  are  heard  in 
full.  In  this  way  notice  is  given  to  all,  the  merits  of  the  bill 
fully  considered  from  all  standpoints,  and,  besides,  each  clause 
is  passed  in  review  by  trained  minds  on  the  alert  to  protect  the 
interest  entrusted  to  them,  and  to  discover  any  latent  imper- 
fection or  obscurity  in  the  language  of  the  bill,  and  to  make 
its  words  apt  to  grant  those  rights  intended  to  be  granted,  and 
no  more.  We  ought  to  have  some  such  mode  of  procedure  in 
this  State. 


The  habeas  corpus  act  was  carried  by  an  odd  artifice  in  the 
House  of  Lords.  Lord  Gray  and  Lord  Norris  were  named  to 
be  the  tellers.  Lord  Norris  being  a  man  subject  to  vapours, 
was  not  at  all  times  attentive  to  what  he  was  doing;  so  a  very 
fat  lord  coming  in.  Lord  Gray  counted  him  for  ten,  as  a  jest 
at  first,  but  seeing  Lord  Norris  had  not  observed  it,  he  went 
on  with  his  misreckoning  of  ten.  So  it  was  reported  in  the 
house,  and  declared  that  they  who  were  for  the  bill  were  the 
majority,  though  it  indeed  went  on  the  other  side.  And  by 
this  means  the  bill  was  passed. 


**In  the  days  of  the  Tudors  and  Plautagenets  there  were  at 
least   sixteen   different  kinds   of   juries   adapted    to   different 

Digitized  by  CjOOQ IC 


606  NOTES. 

classes  of  questions.     There  was  a  jury  of  peers  for  the  trial  of 
a  peer,  and  a  jury  one-half  of  aliens  where  a  party  to  the  suit 
was  an   alien,  a  grand   assize,  selected  of  gentry,  knights  and 
commoners,    where  titles,    landed     estates,    seigniorages    and 
dignities  were  in  question,  and  a  jury  of  peddlers  and  hucksters 
in  the  piepoudre,  where  a  huckster  tricked  in  weights  or  cheated 
in  his  coins;  a  jury  of  women  where  pregnancy  with  an  heir  was 
to   l)e  determi ihkI,  and  a  jury  of  clerks  where  the  legality  of 
court  fees  was  dis])uted;  a  jury  of  priests,  where  a  man  had 
pleaded  benefit  of  clergy,  and  several  other  juries  still  in  addi- 
tion to  our  present  grand  and  ])etit  juries.     Our  jury  system 
has  shrunken   in  variety  and   flexibility  simultaneously  with 
the  ex])ansion    in    popular     prerogatives,    very   much    as   the 
Frenchman  found   that  the  art  of  cooking   had   collapsed  in 
America   with    the   multiplication   of   religious   sects.     "Mon 
dieu,''  said  he,  *'what  a  country,  with  a  hundred  different  re- 
ligions and   only  one  gravy!     How  much   happier  in   France, 
with  one  hundred  and  fifty  different  kinds  of  gravy  and  only 
one  religion!"     So  an  Englishman  (  f  thr(^e  centuries  ago  could 
say:  "In  our  day  we  had  few  rights,  but  we  had  juries  adapted 
to  secure  them.     Now  you   have   millions  of  nominal  rights, 
whilr*  your  single  jury  is  as  clumsy  and  imperfect  a  means  of 
securing  them   as  an  Egyptian  brace  of  crossed  sticks  were  of 
plowing, ''  which   if   held   up  on  one  end  and   drawn  by  an   ox 
was  a  plow;   if  laid  down   on   one   side   was  a   harrovr,    and   if 
used  without  an   ox  was  a   hoe.     The   English    provision   that 
none  should  be  jurors  but  householders  and  freeholders  should 
be  restored,  or  by  some  e(|uiv'alent  provision   persons  of  reason- 
ai)Ie  comj)etency  as   business  men   should    b(^  secured." — Mr. 
Denslnw  before  the  Illinois  Bar  Association. 


THE  MAN  WHO  LAUGHS. 


A  good  story  is  told  of  the  late  Chief  Justice  Cockburn.     He 
was  once  counsel  for  the  plaintiff  in  a  certain  case,  and  a  Mr. 
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B was  for  the  defendant.     Cockburn  called  a  witness,  and 

proceeded  to  examine  him.  **I  understand,"  he  said,  **that 
you  called  on  the  plaintiff,  Mr.  Jones;  is  that  so?" 

**Yes, "  replied  the  man. 

**\Vhat  did  he  say?"  demanded  Cockburn. 

Mr.  B promptly  rose  and  objected.     The  conversation 

could  not  be  admitted  as  evidence.     But  Cockburn  persisted, 

and  Mr.  B thereupon  appealed  to  the  judges,  who,  after  a 

time,  retired  to  consider  the  point.  They  were  absent  for 
nearly  half  an  hour,  and  when  they  returned  they  announced 
that  Mr.  Cockburn  might  put  his  question. 

*'\Vell,  what  did  he  say?"  asked  counsel. 

** Please,  sir,  he  wasn't  at  home,"  replied  the  witness,  with- 
out moving  a  muscle. 


A  health  journal  says  that  to  retain  health  a  person  ought 
to  lie  on  the  right  side.  Yes,  but  which  is  the  right  side? 
Every  lawyer  in  the  country  thinks  the  side  he  is  lying  on  is 
the  right  side. 


^'Guilty  or  not  guilty?"  sharply  said  an  assize  judge  the 
other  day  to  an  inattentive  female  prisoner  in  the  dock.  **Just 
as  your  honor  pleases.  It's  not  for  the  likes  o'  me  to  dictate 
to  your  honor's  worship,"  was  the  reply. 


Some  people  are  too  trusting  for  this  world.  At  a  recent 
trial  the  prisoner  entered  a  plea  of  *'not  guilty,"  when  one  of 
the  jury  put  on  his  hat  and  started  for  the  door.  The  judge 
<;alled  him  back,  and  informed  him  that  he  could  not  leave 
until  the  case  was  tried.  *'Tried!"  cried  the  juror,  "why  he 
iicknowledges  that  he  is  not  guilty!" 
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Lawyer — I  have  lost  my  portmanteau. 
Traveler—  I  pity  your  grief. 
Lawyer — All  my  briefs  were  in  it. 
Traveler — I  pity  the  thief. 


NEW  PROMISE  UNDER  THE  KENTUCKY  STATUTE  OF 

LIMITATION. 

It  was  a  remark  of  Lord  Erskine  that  the  only  safe  thing  for 
a  debtor  to  do  (whose  debt  had  been  barred  by  the  statute  of 
limitation)  when  his  creditor  approached  him  was  to  "knock 
him  down,"  otherwise  some  word  or  expression  carelessly  let 
fall  by  the  debtor  would  be  construed  into  a  new  promise  to 
pay  the  debt,  so  strong  was  the  disposition  of  the  English 
courts  at  that  time  to  override  the  statute  and  enforce  a  debt, 
notwithstanding  the  lapse  of  time,  wherever  it  appeared  that 
it  had  not  been  paid. 

But  in  this  State,  on  the  contrary,  an  examination  uf  the* 
cases  shows  that  the  Court  of  Appeals,  from  the  very  first,  set 
itself  against  the  English  doctrine,  and  after  the  debt  had  been 
once  barred  required  very  strong  evidence  of  a  new  promise  in 
order  to  revive  it. 

The  cases  upon  the  subject  are  singularly  uniform  and  har- 
.monious,  notwithstanding  that  many  of  them  were  decided 
while  Chief  Justice  Ro])ertson  was  on  the  bench,  and  they  had 
to  undergo  his  well  known  disposition  to  refine,  limit,  modify, 
overrule  and  legislate.     They  establish — 

( 1 ).  Where  the  period  fixed  by  the  statute  as  a  bar  has  run 
out  the  debt  can  not  be  revived  except  by  an  express  new 
promise,  or,  if  not  a  promise,  an  unqualified  acknowledgment  of 
the  debt  as  still  subsisting  (notwithstanding  the  bar),  from 
which  the  law  will  imply  a  promise.  Thus  the  following  ac- 
knowledgments were  held  sufficient:  Defendant  said  *'the  ac* 
count  was  correct  and  should  be  paid  as  soon  as  he  had  funds 
sufficient  to  pay  it"  (Hord  v.  Lee,  4  Monore,  86;)  and  where? 
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he  said  "the  account  was  just,"  except  one  item,  which  waer 
then  struck  out  (Ditto  v..  Ditto,  4  Dana,  504).  These  ac- 
knowledgments were  held  sufficient  to  repel  the  plea  of  the- 
statute,  and  plaintiff  recovered.  But  the  following  were  held 
not  sufficient:  Defendant  said  ''he  had  once  owed  the  debt,  but 
supposed  his  brother  had  2)aid  it,  and  if  he  had  not  he  owed  it 
still"  (Bell  V.  Rowland,  Hardin,  84).  So  where  he  said 
"the  work  had  been  done,"  and  either  "should  be"  or  "ought 
to  be  paid  for,"  the  witness  could  not  say  which,  Held— If  h© 
said  "it  should  be  paid  for,"  this  was  an  express  promise  to 
pay;  but  if  he  said  "it  ought  to  be  paid  for,"  this  was 
only  an  implied  acknowledgment  where  an  express  or 
unqualified  acknowledgment  is  necessary  (Head  v.  Man- 
ners, 5  J.  J.  Marshall,  260).  So  where  he  said  "the  ac- 
count was  just  so  far  as  he  knew;  that  he  had  left  it  to  the 
other  party  and  had  kept  no  account  himself,  but  believed 
plaintiff  indebted  to  him,"  this  was  not  a  sufficient  acknowl- 
edgment (Tillet  V.  Linaey,  &c.,  6  J.  J.  Marshall,  887).  And 
where  the  account  was  presented  to  defendant  and  he  objected 
to  several  articles  in  it,  which  were  stricken  out,  and  he  then 
acknowledged  that  it  was  right,  held  not  sufficient  acknowledg- 
ment, for  the  account  might  be  all  right  because  the  articles 
were  truly  noted  down  in  it,  and  yet  defendant  might  have 
paid  it  (Harrison  v.  Handley,  1  Bibb,  448).  Compare  this 
with  Ditto  V.  Ditto,  supra,  where  an  acknowledgment  that  the 
account  was  just  is  held  sufficient.  The  difference  between 
right  and  just  seems  rather  fine. 

But  it  is  to  be  osberved  that  though  the  law  will,  from  an 
express  acknowledgment  that  the  debt  is  still  unpaid  and  sub- 
sisting, imply  a  promise  to  pay,  as  a  duty,  yet  it  will  not  do  so 
if  the  acknowledgment  is  coupled  with  anything  showing  that 
the  debtor  does  not  mean  to  pay ;  that  he  means  to  shelter  in 
the  statute  at  the  same  time  that  he  admits  he  has  not  paid 
the  debt,  such  acknowledgment  will  not  be  sufficient.  Thus 
where  defendant  admitted  a  balance  in  his  hands,  but  declared 
he  meant  to  keep  it.  Held — This  was  not  an  acknowledgment 
sufficient  to  repel  the  bar  of  the  statute  (Ficher  v.  Hess,  9  B. 
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Monroe,  014);  so  where  defendant  expressly  admitted  in  his 
answer  that  he  had  not  paid  the  del)t,  but  pleaded  the  statute. 
Held— Not  sufficient.  (Gray  v.  McDowell,  6  Bush,  480;  War- 
ren V.  Berry,  5  Bush,  449. ) 

From  theHe  cases  it  may  be  seen  that  the  statute  does  not 
simply  raise  a  presumption  of  payment  from  the  lapse  of  time, 
which  may  be  rebutted  by  evidence  that  the  debt  has  not  in 
fact  been  iiaid.  On  the  other  hand,  the  statute  aims  to  give 
repose  to  stale  claims.  Therefore,  an  express  acknowledgment 
by  the  dei)tor  himself  that  the  debt  has  never  been  paid  is  not 
sufficient  to  answer  the  statute,  if  accompanied  by  anything 
showing  that  defendant  claims  the  benefit  of  thn  statute  or 
does  not  mean  to  pay  the  debt.  An  unqualified  acknowledg- 
ment unaccompanied  by  anything  to  negative  the  promise 
which  the  ]awim])lies  from  such  acknowledgment  is  necessary. 

(2. )  In  each  of  the  foregoing  cases  it  is  to  ))e  observed  that 
the  new  promise  or  acknowledgment  was  made  after  the  stat- 
ute had  barred  an  action  on  the  original  debt,  but  there  is 
another  class  of  casi»s  where  the  promise  or  acknowledgment  is 
made  before  the  statutory  limit  has  run  out  and  during  thf^ 
time  the  debt  is  still  in  force;  l)et\vren  these  two  cases  there  is 
an  important  difference.  In  the  former  the  original  debt  is 
considered  as  dead  and  the  action  must  be  brought  on  the  new 
promise,  but  in  the  latter  the  original  debt  l)eing  still  in  force, 
the  action  must  be  on  it  and  the  new  promise  is  then  given  in 
answer  to  the  plea  of  the  statute,  in  which  case  it  has  the  elYect 
oi  cutting  oft  the  time  that  had  aln?ady  run,  and  of  starting 
the  statute  anew  from  the  date  of  the  new  jiroinise.  Thus 
where  a  n<»t(*  fi^ll  due  in  1846,  but  suit  was  not  brought  till 
1807,  long  after  the  statute  had  Ijarred  an  action,  but  plaintiff 
set  uj)  an  acknowledgment  of  the  note  made  in  1858  (while  the 
note  was  still  in  force),  Held — This  cut  off  the  seven  prior 
years  from  184()  to  1858,  and  started  the  statute  afresh  from 
1858,  bringing  the  suit  in  1807  within  time.  (English  v. 
Wathen,  9  Bush,  887. ) 

A  promise  or  acknowledgment  thus  made  before  the  statute 
has  run  out  need  not  be  so  express  or  unqualified  as  one  made 


Digitized  by  VjOOQiC 


SHELBY  R.  R.  CO.  V.  L.,  C.  &  L.  R.  R.  CO.  611 

after  the  statute  has  run  out.  Thus  a  mere  partial  payment 
endorsed  on  a  note  by  the  payee  (while  the  note  is  still  in  force) 
is  sufficient  to  cut  off  the  prior  time,  and  the  statute  runs  from 
the  date  of  the  endorsement.  As  where  a  note  was  due  in  1849 
and  a  partial  payment  endorsed  on  it  in  1852,  a  suit  in  1866 
was  in  time.  (Hopkins  v.  Stout,  6  Bush,  365;  Carr  v.  Robin- 
son, 8  Bush,  269;  Tate  v.  Hawkins,  5  Ky.  Law  Rep.,  620; 
Frazer  v.  Frazer,  18  Bush,  397. ) 

(3.)  But  in  this  way  different  periods  of  limitation  may 
apply,  one  to  the  original  debt  and  another  to  the  new  j)romise; 
where  such  is  the  case  that  which  applies  to  the  original  debt 
prevails.  As  where  the  payor  of  a  negotiable  note,  which  is 
barred  in  five  years,  gives  a  non-negotiable  note  which  is 
barred  in  fifteen  years,  the  limitation  is  that  of  the  original 
debt,  fivt^  years,  and  not  that  of  the  new  promise,  fifteen  years 
(Gil more  v.  Green,  14  Bush,  772).  This  api)lies  of  course  to 
the  new  i)romi.je  only,  made  while  the  original  debt  is  still 
subsisting  and  not  to  the  promise  made  after  it  is  l)arred;  in 
the  latter  the  action  being  on  the  new  promise,  would  be  gov- 
erned by  the  limitation  applicable  to  the  new  promise.  As  if, 
in  the  case  just  mentioned,  the  debtor  had  given  the  non-nego- 
tiable note  after  the  statute  had  barrod  the  action  on  the  orig- 
inal negotiable  note,  fifteen  years  and  not  five  would  have  been 
the  limitation. 


COURT  OF  APPEALS  OF  KENTUCKY. 

SHELBY  R.  R.  CO.  v.  LOU.,  CIN.  &  LEX.  R.  R.  CO. 

(Filed  February  19,  1885.) 

Railroads— Bights  of  connecting  roads— A  railroad  establishes  a  station  at 
its  point  of  junction  with  a  connecting  road  and  only  one-half  mile  from  a 
station  previously  established  by  the  connecting  road.  Held— It  can  not  com- 
pel the  connecting  road  to  stop  its  trains  at  the  new  station  and  deliver  and 
receive  passengers  and  freight  there.  Nor  has  it  the  right  to  run  its  own 
trains  over  the  connecting  road  unless  expressly  authorized  by  charter  or  by 
contract  with  the  road. 
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Appeal  from  Louisville  Chancery  (3ourt. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

This  is  an  action  by  appellant,  the  Shelbyville Railroad  Co., 
against  the  Louisville,  Cincinnati  &  Lexington  Railroad  Co., 
by  which  it  is  sought  to  enjoin  the  latter  company  from  doing 
certain  things  that  are  claimed  to  be  detrimental  to  the  for- 
mer. The  court  below  dissolved  the  temporary  injunction 
which  had  been  granted,  and  the  question  is  on  the  correctness 
of  that  ruling. 

The  complaint  is,  first,  of  the  refusal  of  appellee  to  permit  ap- 
pellant the  use  for  a  half  mile  by  its  engines  and  cars  of  the  road 
bed  and  turn-table  of  appellee;  second,  the  refusal  of  appellee 
to  make  with  appellant  through  rates  and  execute  through 
bills  of  lading  for  freight  and  through  rates  for  passengers  and 
to  haul  its  cars  over  appellee's  road  to  their  destination;  third, 
the  refusal  of  appellee  to  stop  all  its  trains  at  the  junction  of 
the  two  roads,  a  half  mile  from  appellee's  depot. 

These  rights  are  claimed  by  appellant  upon  three  grounds: 
First,  by  virtue  of  the  provisions  of  the  charters  of  the  com- 
panies; second,  by  usage  and  customs  between  connecting  lines; 
and,  third,  under  contract  entered  into  between  the  two  com- 
panies. 

.  Appellee's  road,  at  the  time  this  controversy  arose,  was  op- 
erated under  a  charter  granted  to  the  Louisville  and  Frankfort 
Railroad  Co.  in  1847.  The  provisions  of  that  charter  bearing 
upon  the  questions  to  be  considered  are  as  follows: 

*'It  shall  not  be  lawful  for  any  other  company,  or  any  person  or 
persons  whatsoever,  to  travel  upon  or  use  any  of  the  roads  of 
said  company,  or  to  transport  persons  or  merchandise,  or  pro- 
duce of  any  description  whatsoever,  along  said  roads  or  any  of 
them,  without  the  license  or  permission  of  the  president  and 
directors  of  said  company."     (Section  4-4.) 

"That  full  right  and  privilege  is  hereby  reserved  to  the  citi- 
zens of  this  State,  or  any  company  hereafter  to  be  incorporated 
under  the  authority  of  this   State,  tn  connect  with    the  road 

Digitized  by  CjOOQ IC 


SHELBY  K.  R.  CO.  V.  L.,  C.  &  L.  R.  R.  CO.  61$ 

hereby  provided  for,  any  other  railroad,  leading  from  the  main 
route  and  diverging  therefrom  at  an  angle  of  twenty  degrees  or 
more,  to  any  part  or  parts  of  the  State:  Provided,  That  in 
forming  such  connection  no  injury  be  done  to  the  works  of  the- 
company  hereby  incorporated. "     (Section  49.  ) 

**It  shall  be  lawful  for  new  companies  hereafter  to  be  incor- 
porated to  unite  with  this  road,  and  the  said  company  hereby 
incorporated  shall  not  charge  for  freight  and  passengers  brought 
on  from  other  railroads,  as  above  permitted,  any  more  than 
the  regular  rate  charged  on  this  road,  from  end  to  end,  j^ro 
rata. "     (Section  54. ) 

In  1851  appellant,  the  Shelbyville  Railroad,  was  chartered 
with  permission  to  ** intersect"  with  the  Louisville  and  Frank- 
fort Railroad  at  such  point  as  might  be  agreed  upon  by  the 
president  and  directors  of  the  Shelbyville  Railroad  Co.  (Sec- 
tion 15,  Acts  1851,  chapter  481.) 

The  Shelbyville  road  was  constructed,  nineteen  miles  in 
length,  and  connected  with  the  Louisville  and  Frankfort  road 
at  a  point  a  half  mile  from  the  depot  of  the  latter  road  at 
Anchorage,  at  which  place  the  L.  &  F.  road  then  had  and  now 
have  ample  depot  facilities  for  freight  and  passengers,  together 
with  switches  and  turn-tables.  The  Shelbyville  road  erected 
no  depot  building  at  the  junction  with  the  L.  &  P.  road,  had 
no  switches  or  turn-tables;  the  only  accommodation  for  the 
transfer  of  passengers  and  freight  being  an  unenclosed  platform 
in  the  angle  of  intersection.  After  this  connection  the  Shelby- 
ville road  was  permitted,  without  agreement,  for  a  time  to  use 
with  its  engines  and  cars  the  track  of  the  L.  &  F.  road  from 
the  junction  to  Anchorage.  Subsequently  an  agreement  was. 
made  between  the  roads  for  hauling  cars  of  each  over  the  road 
of  the  other  and  for  through  passenger  and  freight  rates.  This 
agreement  had  ceased  before  the  beginning  of  this  controversy^ 
and  the  track  of  the  L.,  C.  &  L.  was  being  used  by  permission 
only. 

The  common  law  obligations  of  a  railroad  company  to  a  con- 
necting line  are  the  same,  as  to  reception,  transportation   and 
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delivery  of  freight  as  those  existing  between  the  railroad  com- 
X^any  and  an  individual  shipper.  Whatever  rights  or  priv- 
ileges, other  than  those  belonging  to  a  natural  person,  that  are 
claimed  by  one  railroad  company  against  a  connecting  com- 
pany must  be  found  either  in  the  charters  of  the  companies 
or  arise  from  contract.  The  legislature  may  unquestionably, 
when  not  forbidden  by  the  organic  law,  regulate  the  business 
relations  between  connecting  line?  of  railroads.  In  this  in- 
stance we  think  the  legislature  has  not  attempted  to  regulate 
the  business  connections  between  the  lines  of  the  oj)posing 
companies.  The  language  of  the  charters  quoted  not  onl}^  fails 
to  provide  for  more  than  a  physical  connection  between  the 
roads,  but  negatives  the  idea  that  there  shall  be  any  business 
connection  except  by  consent  or  agreement.  The  44th  section 
of  the  act  of  1847  provides  that  it  shall  not  be  lawful  for  any 
person  or  corj)orati()n  to  use  the  company's  road  for  the  trans- 
portation of  merchandise  or  otherwise  without  the  consent  of 
the  company. 

The  claim  made  by  appellant  to  th(j  use  of  the  track  of  ap- 
pellee, with  its  engines  and  cars,  is,  if  granted,  destructive  of 
appellee's  franchise.  Ap]jellee  does  a  through  business,  con- 
necting north,  south,  east  and  west,  has  eighteen  freight  and 
passenger  trains  passing  the  point  of  junction  of  the  two  roads 
within  twenty-four  hours,  in  addition  to  wild  or  extra  trains 
that  may  be  necessary  for  the  transaction  of  the  business  of 
the  principal  road.  From  delays  by  accident  or  other  emer- 
gencies it  is  essential  to  the  preservation  of  tlie  lives  of  passen- 
gers, the  property  of  shippers  and  of  the  company,  that  all 
trains  moving  over  the  road  shall  be  subject  in  their  move- 
ments to  the  direction  of  the  train  dispatcher.  Under  such 
circumstances  an  independent  line  coming  at  will,  with  its 
engines  and  cars,  upon  the  road  of  another  company  would 
necessarily  so  interfere  with  the  business  of  the  line  wlios^ 
road  was  thus  used  as  to  practically  destroy  it.  To  allow  it 
would  be  to  allow,  without  even  the  ])retense  of  legislative 
sanction,  the  one  company  to  take  the  ])r()perty  of  another  and 
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appropriate  it-  to  ita  own  use.  In  the  absence  of  legislative  or 
constitutional  prohibition  a  railroad  corporation  has  the  same 
right,  subject  to  common  law  restriction,  as  a  natural  person, 
to  the  use  of  its  property,  whether  road  bed,  franchise,  depots, 
rolling  stock  or  appurtenances  necessary  or  proper  to  the  run- 
ning of  the  road  under  its  charter.  If  the  legislature  fails  to 
make  a  contract  between  connecting  lines  as  to  the  transaction 
of  the  business  over  and  between  them,  a  court  of  equity  can 
not  make  a  contract  for  them  upon  the  assumption  that  it 
would  l)enefit  the  ]>ul)lic  or  the  roads  themselves. 

The  Louisville  &  Frankfort  (now  L.,  C.  (fe  L. )  had  the  char- 
ter right  to  fix  its  depots  at  such  points  on  the  road  as  it 
might  deem  advisable.  Prior  to  the  building  of  the  »Shell)y- 
ville  road  the  L.  &  F.  R.  R.  Co.  had  established  a  depot  at 
Anchorage,  erected  a  depot  building,  put  in  switches  and  fur- 
nished all  the  facilities  for  passenger  and  freight  traffic,  and 
made  that  one  of  its  regular  stopping  places.  Subsequently 
the  Shelbyvilie  company,  by  its  president  and  directors,  with- 
out agreement  or  understandirfg  with  the  L.  cfe  F.  road,  made 
their  junction  a  half  mile  from  Anchorage.  As  to  the  L.  &  F. 
Co.  there  was  no  charter  or  common  law  obligation  to  stop  at 
any  other  than  the  stations  established  by  that  company.  Ap- 
pellant had  no  more  right  to  recpiire  appellee  to  stop  its  cars 
at  the  junction  of  the  two  roads  than  a  farmer  would  have  to 
require  its  trains  to  be  stopped  at  the  point  nearest  his  house 
and  most  convenient  to  him  when  there  was  no  established 
depot  at  that  place.  This  is  a  statement  of  the  simple  right 
of  it,  but  the  justice  of  it  is  stronger  still.  A])pellant  had  of 
its  own  will  chosen  a  point  of  connection,  a  half  mile  from  the 
depot  of  appellee,  which  was  a  regular  stopping  place  with  all 
depot  facilities,  and  appellant  did  not  erect  any  building  at 
the  junction  or  in  any  way  provide  for  the  transfer  of  freight 
and  passengers,  except  ])y  the  erection  of  an  open  platform. 
The  estimated  cost  to  appellee  in  stopping  its  trains  at  this 
junction,  in  addition  to  stopping  at  Anchorage  where  it  was 
compelled  to  stop  is,  ^"2b  per  day.     If  appellant  should   have 
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fixed  its  junction  with  appellant's  road  within  fifty  feet  of  the 
Anchorage  depot,  as  it  might  have  done,  it  would  have  had 
the  same  right  to  have  required  appellee  to  atop  its  trains  at 
that  junction  after  having  stopped  fifty  feet  beyond  at  the  reg- 
ular depot.  (Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  v. 
Denver  and  New  Orleans  R.  R.  Co.,  110  U.  S.,  607. ) 

It  is  further  insisted  for  appellant  that  on  the  faith  of  a 
resolution  passed  by  the  board  of  directors  of  the  Louisville 
and  Frankfort  road  in  1852  and  before  the  construction  of  ap- 
pellant's road,  appellant  was  induced  to  raise  large  sums  of 
money  to  construct  its  road,  and  did  construct  it,  on  the  faith 
that  the  L.  &  F.  company  would  grant  the  privileges  here 
claimed.  That  resolution  is  as  follows:  '^Resolved,  That  the 
president  and  directors  of  the  Louisville  &  Frankfort  Railroad 
Co.  will  do  all  in  their  power  under  their  charter  to  facilitate 
the  transportation  of  freight  with  as  little  delay  as  possible 
over  the  Louisville  &  Frankfort  Railroad  between  Louisville 
and  Shelbyville,  whenever  the  said  Shelbyville  railroad  shall 
have  constructed  their  road  flrom  Shelbyville  to  a  junction 
with  the  Louisville  &  Frankfort  road  at  or  near  dobbs;  and, 
further,said  president  and  directors  of  the  Louisville  &  Frank- 
fort Railroad  Co.  have  no  doubt  that  such  arrangements  here- 
after can  be  made  between  the  two  companies  as  to  enable  the 
people  of  Shelbyville  to  arrive  in  Louisville  in  the  morning 
and  return  in  the  evening,  and  such  other  arrangements  as 
will  be  mutually  to  the  interest  of  both  roads,  and  the  Louis- 
ville &  Frankfort  Co.  will  make  a  fair  contract  for  the  connec- 
tion of  the  two  roads,  sliould  the  Shelbyville  Co.  apply  for  such 
a  connection." 

I  am  unable  to  see  in  this  any  semblance  of  contract.  At 
most  it  is  simply  a  proposition,  never  accepted,  never  act-ed 
upon,  so  far  as  the  record  in  this  case  shows.  The  proposition 
was  to  facilitate  the  transportation  of  freight  with  as  little 
delay  as  possible.  The  complaint  here  is  not  that  there  was 
any  delay  in  the  transportation  of  freight,  and  as  to  passengers 
and  freight  the  resolution  expressly  reserves  that  for  future 
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agreement.  That  this  resolution  was  never  acted  upon  by  ap- 
pellant and  never  considered  binding  as  a  contract  is  manifest 
from  the  agreement  subsequently  entered  into  by  which  the  two 
companies  regulated  the  terms  upon  which  each  road  should 
carry  the  freight  and  cars  of  the  other,  which  agreement  after- 
wards expired.  The  most  that  could  be  claimed  on  the  face  of 
the  resolution  is  that  freight  should  not  be  unnecessarily  de- 
layed. That  was  a  common  law/right  existing  independent  of 
any  agreement,  and  of  which  no  complaint  is  made. 

Judgment  affirmed. 

Judge  Lewis  dissenting. 

Caldwell  &  Harwood  for  appellant. 


PAGE'S  EX'OR  V.  HOLMAN,  &c. 
(Filed  March  5,  1885.) 

Trustee— When  chargeable  with  oompouDd  interest— Where  a  trustee  fails 
to  settle  his  accounts  he  is  chargeable  with  compound  interest,  though  he 
may  not  have  been  guilty  of  any  fraud ;  and  in  a  suit  by  the  cestui  que  trust 
for  a  settlement,  if  the  trustee  fails  to  show  affirmatively  why  the  trust  fund 
did  not  earn  interest  (he  is  presumed  to  have  lent  it  to  himself),  and  he  is 
properly  chargeable  in  the  commissioner's  report  with  compound  interest  in 
biennial  rests. 

Ai^peal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

There  are  many  circumstances  shown  by  the  testimony  in 
this  case  which  tend  to  sustain  the  defense  that  the  trustees, 
John  H.  and  James  G.  Page,  had  accounted  to  the  appelle:&, 
John  E.  Holman,  for  the  trust  funds  received  by  them  for  his 
use  under  the  will  of  George  W.  Page.  The  long  delay  in 
bringing  suit;  the  numerous  business  transactions  between  the 
parties  without  any  assertion  of  this  claim;  the  execution  of 
promissory  notes  by  said  Holman  to  both  John  H.  and  James 
G.  Page,  followed  by  payments  by  and  suit  against  him  upon 
some  of  them ;  the  payment  by  them  as  his  sureties  of  a  debt 
which  he  thereafter,  in  part  at  least,  repaid  to  them;  their  sol- 
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vency  and  nearnees  of  residence  to  him,  and  his  straitened 
financial  condition,  are  among  them ;  and  occurring  and  exist- 
ing as  they  did,  both  after  the  trustees  received  the  fund  and 
after  the  cestui  que  trust  became  of  age,  they  would,  in  the 
absence  of  other  evidence,  raise  a  prevailing  presumption  that 
he  had  no  just  claim. 

The  trustees,  however,  never  made  any  settlement  of  record; 
one  of  them  tes titles  in  the  case,  and  does  not  prove  that  they 
ever  made  any  kind  of  a  settlement  in  any  way  or  with  any 
one,  or  ever  accounted  for  the  trust  estate;  while  the  appellee, 
John  E.  Holman,  says  that  they  never  did.  It  is  indeed  im- 
l)robable  that  the^y  would  have  paid  over  to  him  the  principal 
of  the  trust  fund,  as  it  is  now  claimed  they  did,  without  hav- 
ing a  judicial  construction  of  the  will  of  George  W.  Page  as  to 
their  right  to  do  so:  and  it  appears  that  another  trust  in  favor 
of  another  party  committed  to  them  by  the  same  will  was  not 
settled  for  many  years. 

It  should  })e  ])orsumed  that  the  judgm(*nt  below  is  corrf»ct, 
and  especially  as  to  an  issue  of  fact.  It  should  not  be  dis- 
turb(Ml  unless  it  appears  affirmatively  from  the  record  that  it 
is  erroneous:  and  not  only  does  this  appear  in  this  instance  as 
to  the  question  of  payment,  but,  in  our  opinion,  this  defense  ia 
not  sustained  by  the  t^^stimony. 

The  claim  to  a  credit  of  t$l,:?()0  for  money  alleged  to  have 
been  paid  to  one  Jewell  by  James  G.  Page  as  the  surety  of  the 
api)ellHe,  Holman,  was  properly  rejected. 

Th(^  amount  so  paid  is  in  dispute.  The  latter  claims  that 
Page  paid  l)ut  .^4(K)  of  it  for  him,  and  that  he  paid  the  bal- 
ance: but  it  matters  not  which  sum  is  correct,  because  the 
testimony  shows  that  the  claim  was  placed  by  Page  in  the 
hands  of  an  attorney  for  collection:  that  Holman  claimed 
that  Pagr*  owod  him  as  much  or  more  upon  the  settlement  of 
a  tobacco  venture:  that  both  claims  were  barred  by  limitation 
and  both  were  dropped,  and  Holman's  note  surrendered  to 
him. 

Pago  in  fact  proves  that  the  claim  was  settled;  he  stiys  in 
his  testimony  *'it  was  settled   in  some  way,  but    I  could   not 
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tell  you  how.  *  *  ♦  I  reckon  I  must  have  received  some 
compensation  some  way  or  somehow,  but  I  don't  recollect  how 
it  was." 

The  troublesome  and  only  question  in  the  case  is  now 
reached. 

By  the  commissioner's  report  and  the  judgment  confirming 
it  the  trustees  were  charged  with  compound  interest  at  biennial 
rests. 

There  is  no  fixed  rule  as  to  what  would  be  a  reasonable  period 
for  compounding  interest  upon  a  fund  in  the  hands  of  a  trustee 
in  a  case  where  he  is  properly  so  chargeable. 

The  particular  circumstances  of  each  case  must  be  regarded. 
If  he  gets  yearly  the  use  or  interest,  then  it  is  morally  just 
that  interest  should  be  counted  thereon  after  he  receives  it. 

By  the  civil  law  a  trustee  who  used  or  perverted  the  trust 
fund  was  chargeable  with  extraordinary  interest. 

In  England  dift'erent  rates  of  interest  are  charged  according 
to  the  circumstances  of  each  case;  but  there,  as  is  the  casc^  at 
common  law,  a  ])rivato  trustee  acts  gratuitously  in  the  absence 
of  a  stipulation  tor  pay,  save  a  per  di(?ni  l>y  way  of  indemnity 
for  expenses  inav  i  ■  ::'U'Wod  him;  and  he  is  only  liable  for 
such  gross  negliM't  ?'<  (  \  inccs  bad  faith  or  willful  misconduct. 

Here,  as  differeuit  rates  of  interest  can  not  be  applied  to  dif- 
ferent degrees  of  negligence,  the  only  question  is  whether  sim- 
ple or  compound  interest  should  be  charged  in  a  case  where 
the  trustee  ought  to  have  made  the  funds  profitable. 

The  authorities  are  somewhat  conflicting  as  to  it. 

It  is  said  in  Perry  on  Trusts,  volume  1,  section  471,  that  *'if 
he  (the  trustee)  has  so  mingled  the  money  and  the  profits  with 
his  own  money  and  profits  that  he  can  not  separate  and  account 
for  the  profits  that  belong  to  the  cestui  que  trust,  the  cestui 
que  trust  may  have  legal  interest  computed  with  annual  rests, 
j  in  order  to  compound  it.     *    *     *    The  burden  is  on  the  trus- 

i  tee  to  show  that  ho  made  no  profits,  or  received  no  benefit  from 

the  money;  and  if  he  refuses  to  account  or  to  show  the  amount 
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Digitized  by  CjOOQ IC 


620  page's  ex'or  v.  holman,  &c. 

of  profits  received  the  court  will  give  compound  interest,  in 
order  that  it  may  be  certain  that  the  cestui  que  trust  gets  the 
profits  of  the  trade  or  business  in  which  the  trustee  has  em- 
ploj'ed  the  money." 

This  court  has,  however,  held,  as  it  may  be  regarded  as  the 
rule  in  this  State,  that  a  trustee  may  be  charged  compound 
interest  even  in  the  absence  of  fraud  or  intended  misconduct. 

In  Clark  and  Wife  v.  Anderson,  10  Bush,  99,  the  trustee  had 
acted  in  good  faith,  but  in  such  a  way  that  he  had  to  be  treated 
as  a  trustee  holding  the  trust  fund  for  his  own  benefit,  and  in- 
terest was  compounded  biennially  against  him. 

In  Maupin's  Ex 'or  v.  Dulaney's  Devisees,  5  Dana,  590,  it 
was  compounded  only  every  three  years,  because  during  a  part 
of  the  time  the  relief  system  prevailed;  while  in  Greening  v. 
Fox,  &c.,  12  B.  Mon.,  187,  it  was  allowed  every  two  years.  In 
Clemens  v.  Caldwell,  7  B.  Mon.,  171,  where  a  trustee  failed  to 
invest  the  fund  as  directed,  and  used  it  in  his  own  business, 
interest  was  compounded  each  year. 

In  this  case  it  is  alleged  in  the  petition  that  the  trustees  used 
the  trust  money  in  their  own  business;  and  while  a  denial  of 
this  is  interposed,  yet  no  showing  is  made  as  to  what  they  did 
with  it;  the  burden  properly  rested  upon  them  to  disclose  it; 
and  they  content  themselves  with  a  plea  of  payment  which 
can  not  be  sustained.  It  is  clear  that  they  received  the  money; 
that  it  was  their  duty  to  make  it  profital)le;  as  already  ob- 
served, they  never  made  any  settlement,  and  they  do  not  show 
that  they  kept  the  trust  fund  separate  from  their  own  means; 
and  having  never  accounted  for  the  trust  estate;  they  should 
be  treated  as  having  loaned  it  to  themselves;  and  under  such 
circumstances  the  interest  should  be  compounded  against 
them.  It  is  not  only  equitable  that  this  should  be  the  rule 
in  such  a  state  of  cas(»,  but  it  will  tend  to  prevent  abuse  and  to 
indemnify  against  negligence. 

Chancellor  Kent  held  in  Scheiffelin  v.  Stewart,  1  John. 
Chan.,  620,  after  a  learned  review  of  the  authorities,  that  under 
such  circumstances  a  trustee  should  be  charged  annually  with 
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-compound  interest;  while  in  this  case  it  has  been  done  only 
biennially. 

Judgment  affirmed. 

Judge  Lewis  not  sitting. 

Porter  <&  McQuown  for  appellants. 

W.  P.  D.  Bush  and  Finlay  F.  Bush  for  appellees. 


POWER,  &c.  V.  DOUGHERTY. 
(Filed  March  10,  1885.) 

Mode  of  descent  of  land— Infant  dying  without  issue— Where  an  infant 
dies  without  issue  and  entitled  to  real  estate  descended  from  his  mother, 
and  leaving  as  his  nearest  kindred  uncles  and  aunts  on  the  maternal  side 
and  a  grandfather  on  the  paternal  side,  the  land  passes  to  the  uncles  and 
aunts  and  not  to  the  grandfather. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  will  of  Ambrose  Jones,  of  Bath  county,  devised  his  land 
to  his  widow  for  life  and  the  remainder  to  be  equally  divided 
between  his  four  surviving  children  and  the  children  of  a  de- 
<3ea8ed  daughter.  One  of  the  grandchildren  married  Butcher 
tind  died,  leaving  an  infant  child.  The  child  died  and  the 
-question  arises,  who  is  entitled  to  the  land?  The  infant  had 
neither  brother  nor  sister,  but  uncles  and  aunts  on  the  mother's 
flide  and  a  grandfather  on  the  father's  side.  The  court  below 
held  that  the  land  passed  to  the  grandfather.  This  was  error. 
The  statute  provides:  *'If  an  infant  dies  without  issue  having 
title  to  real  estate  derived  by  gift,  devise  or  descent  from  one 
of  his  parents,  the  whole  should  descend  to  that  parent  and  his 
or  her  kindred  as  hereinbefore  directed,  if  there  is  any;  and  if 
none,  then  in  like  manner  to  the  other  parent  and  his  or  her 
kindred,  but  the  kindred  of  one  shall  not  be  so  excluded  by 
the  kindred  of  the  other  parent,  if  the  latter  is  more  remote 
than  the  grandfather,  grandmother,  uncles  and  aunts  of  the 
intestate  and  their  descendants." 

By  this  express  provision  of  the  statute  the  intestate  dying 
under  age  and  deriving  title  to  the  land  from  the  mother,  it 
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passes  to  the  kindred  ou  the  mother's  side,  "where  that 
kindred  is  not  more  remote  than  the  grandfather  or  the- 
grandmother,  uncles  and  aunts  of  the  intestate  and  their  de- 
scendants."  The  infant  had  no  grandfather  or  grandmother 
on  the  mother's  side,  but  had  uncles  and  aunts.  The  paternal 
grandfather  was  living,  and  from  the  judgment  below  was  given 
the  estate. 

This  was  reversing  the  line  of  descent  and  giving  to  the- 
paternal  line  the  entire  estate,  when  the  infant  became  entitled 
to  the  estate  from  the  mother.  The  maternal  kindred  inherit 
and  not  the  kindred  of  the  father. 

The  judgment,  therefore,  is  reversed  for  proceedings  consist- 
ent with  this  opinion. 

R.  Gudgell  &  Son  for  appellants. 

V.  B.  Young  for  appellee. 


ANDERSON'S  ADM'R  v.  MEREDITH. 

(Filed  March  10,  1885.) 

Fraudulent  conveyances— Adjustinj?  oqnitit^s  between  wron^fi^^^rs— Where 
grantee  "obtains  a  conveyance  without  anv  consideration,  and  by  the  exurcise 
of  undue  iiifluiiue  over  the  weaker  mind  of  tlie  grantor,  a  court  of  equity 
will,  notwitlist.inding  the  Rrantor  also  ha>  Iren  f<uilty  of  fraud  in  making 
the  deed  td  (Lfrriiid  his  creditors,  decree  a  rescission  and  reconveyance  of 
the  land  to  the  grantor;  and  will  fully  adjust  the  equities  between  the  two 
wrongdoers  by  allowing  the  fi^rantee  his  expenses  in  managing  the  estate 
while  in  his  hands. 

Appeal  from  EdinoiisoD  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

In  1878  and  1874  Wm.  Anderson,  being  the  owner  of  several 
parcels  of  land  in  the  counties  of  Grayson,  Edmonson,  some 
personal  property  and  evidences  of  debt,  he  conveyed  to  appel- 
lee,  Meredith,  four  of  the  tracts  of  the  land  for  the  recited 
consideration  of  $1,100  and  assigned  to  him  evidences  of  debt 
amounting  to  several  thousand  dollars.  At  the  same  time  he 
conveyed  to  Vanmeter  two  tracts  of  land  and  delivered  to  him 
personal  property  of  considerable  value.  Immediately  after 
these  transfers  Anderson  went  to  Missouri  and  remained  until 
1877  when  he  returned.     Shortly  after  Anderson's  return  from. 
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Missouri  be  instituted  this  action  against  appellee,  seeking  to 
recover  the  land  conveyed  and  the  value  of  the  evidences  of 
debt  transferred  by  him  to  appellee,  alleging  that  the  sale  and 
transfer  of  the  land  and  the  evidences  of  debt  were  without 
consideration  and  upon  the  agreement  that  appellee  would  re- 
transfer  the  land  and  reassign  such  of  the  evidences  of  debt  as 
had  not  been  collected  and  paid  to  Anderson  when  Anderson 
should  return  to  Kentucky.  Shortly  after  the  institution  of 
the  action  Anderson  died,  the  action  was  revived  in  the  name 
of  Vanmeter  as  the  administrator  of  Anderson,  and  the 
divorced  wife  and  the  infant  son  of  Anderson  were  made 
parties.  The  infant  answered  through  guardian  ad"  litem,  mak- 
ing the  answer  a  cross  petition  against  appellee,  alleging  that 
the  conveyances  and  transfers  by  Anderson  to  appellee  were 
without  consideration  and  obtained  by  fraud  through  the  un- 
due influence  exercised  by  appellee  over  Anderson,  and  at  a 
time  when  Anderson  from  age,  feeble  health  and  natural  de- 
fect of  mind  was  not  competent  to  transact  any  business.  The 
divorced  wife  and  mother  also  filed  an  answer  and  cross  peti- 
tion, alleging  substantially  what  had  been  alleged  for  the  son 
and  in  addition  claiming  that  at  the  time  of  the  pretended 
flale  in  1874  by  Anderson  there  was  a  suit  pending  by  her 
against  Anderson  for  divorce,  in  which  action  maintenance  had 
been  allowed  her  and  had  not  been  paid,  and  that  this  transfer 
and  sale  was  made  by  Anderson  to  appellee  to  defraud  her  out 
of  mai'/itenance  and  alimony;  and  that  with  a  full  knowledge 
of  these  rights  and  claims  of  hers,  and  of  the  fraudulent  design 
of  Anderson,  ai)pellee  made  the  pretended  purchase  with  the 
•design  to  aid  the  fraud  of  Anderson.  All  these  allegations  as 
to  want  of  consideration  and  fraud  were  denied  by  appellee, 
and  as  to  the  claim  of  Mrs.  Anderson  appellee  pleaded  estop- 
pel and  former  adjudication,  alleging  that  pending  the  suit  for 
alimony,  but  after  the  divorce  had  been  granted,  Mrs.  Ander- 
son had  caused  appellee  and  Vanmeter  to  be  made  parties  to 
that  suit,  and  therein  sought  to  subject  the  ])roperty  conveyed 
5ind  transferred  to  them  by  Anderson  upon  the  ground  that  the 
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transfer  was  without  consideration,  and  made  and  accepted  for 
the  fraudulent  purpose  of  defeating  her  claim  for  maintenance 
an  alimony;  alleging  further  that,  pending  this  proceeding  by 
Mrs.  Anderson  to  subject  the  property,  appellee  compromised 
with  her  and  paid  her  $1,000  in  consideration  of  her  release  of 
all  claim  against  the  property  for  maintenance,  alimony  or 
dower,  and  that  this  agreement  of  com'promise  was  entered  in 
the  judgment  of  the  court  as  the  ground  for  dismissal  of  her 
action  against  appellee.  The  court  below  adjudged  that  the 
deeds  be  cancelled;  that  appellee  account  for  the  evidences  of 
debt  transferred  to  him;  that  he  be  allowed  a  reasonable  com- 
pensation for  managing  the  property,  attorneys'  fees  expended 
in  collections  and  in  the  preservation  of  the  estate  against  the 
claim  of  Mrs.  Anderson,  and  on  report  of  a  special  commis- 
sioner adjudged  that  appellee  recover  of  appellants  the  sum  of 
$474. 15,  and  that  appellee  have  a  lien  upon  the  land  for  the 
payment  of  that  sum.  From  this  judgment  both  appellants 
and  appellee  appeal — appellant  upon  the  ground  that  the 
court  erred  in  failing  to  charge  appellee  with  as  much  for  prop- 
erty received  by  him  from  Anderson,  in  failing  to  charge  for 
rents  and  in  allowing  appellee  attorneys'  fees  and  compensa- 
tion for  managing  the  property;  and  appellee  appeals  from  so. 
much  of  the  judgment  as  rescinds  the  contract. 

The  first  inquiry  is,  was  this  transfer  and  alleged  sale  by- 
Anderson  to  appellee  fraudulent  as  to  one  or  both?  It  appears 
to  us  from  a  careful  reading  of  the  entire  voluminous  record 
that  there  can  be  no  doubt  that  the  alleged  contract  was  in- 
tended by  both  the  parties  to  it  to  defraud  and  defeat  the  claim 
of  Mrs.  Anderson.  The  letters  written  by  appellee  toAndersoa 
after  he  went  to  Missouri  and  the  letter  of  Anderson  to  appel- 
lee are  in  themselves,  to  our  minds,  conclusive.  The  explana- 
tion attempted  to  be  made  of  them  by  appellee  in  no  way 
qualifies  their  meaning  appearing  on  their  face.  The  letter 
from  Anderson  to  appellee  asks  for  money;  says  times  are  hard 
and  work'hard  to  get;  inquires  how  appellee  is  getting  on  with 
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his  (Anderson's)  business;  asks  what  is  beins;  done  with  the 
mill  property  (being  a  portion  of  the  property  conveyed  to  ap- 
pellee), and  urges  appellee  to  hurry  up  collections  and  send 
him  what  appellee  has  **of  mine  on  hands."  The  first  letter 
from  appellee  to  Anderson  informs  him  that  there  is  bad  news; 
*'the  mill  got  burned  down  last  March;''  says  **we  are  aiming 
to  rebuild  the  mill  if  you  say  so.  Write  to  me  on  the  sub- 
ject;" times  are  very  hard,  money  is  very  scarce.  **I  am  get- 
ting along  very  slow  with  your  business.  I  am  doing  the  best 
I  can.  I  am  getting  the  business  in  very  good  shape." 
In  the  same  letter  he  enclosed  an  order  on  Vanmeter  and  re- 
quested Anderson  to  sign  it  and  return  so  that  he  (appellant) 
may  collectfrom  Vanmeter  what  he  has  belonging  to  Anderson, 
and  express  the  fear  that  Anderson  will  lose  it  if  he  does  not 
allow  him  to  collect  it,  giving  as  a  reason  that  Vanmeter  is 
getting  involved  financially.  In  the  same  letter  appellee  says: 
**I  have  put  some  notes  out  and  some  pleads  limitation,  and  I 
am  removing  some.  *  *  *  I  think  I  will  sell  the  land  in  a 
short  time  at  a  very  good  price." 

The  next  letter  from  appellee  to  Anderson  mentions  having 
before  written  to  notify  Anderson  of  the  suit  above  mentioned 
as  having  been  brought  to  subject  the  property  to  the  claim  of 
Mrs.  Anderson,  and  informs  Anderson  that  he  has  compromised 
the  claim  by  assigning  to  Mrs.  Anderson  one  of  the  notes 
transferred  by  Anderson  to  appellee,  and  complains  of  having 
been  compelled  to  pay  large  attorneys'  fees  in  the  case;  says 
he  has  paid  out  more  money  than  he  has  collected;  that  he  has 
contracted  to  sell  all  the  lands;  says  he  would  like  Anderson 
to  come  back,  but  didn't  think  it  advisable,  as  Lawless  (at- 
torney for  and  father  to  Mrs.  Anderson)  ** would  put  you  in 
prison."  He  again  urges  Anderson  to  authorize  appellee  to  col- 
lect from  Vanmeter  as  he  (Vanmeter)  had  sold  all  the  stock 
and  contracted  to  sell  the  land. 

The  next  letter  refers  again  to  the  settlement  with  Mrs. 
Anderson;  tells  how  it  was  settled,  and  says  '*we  are  out  of  it 
clear  now,  but  it  cost  us  a  good  deal  of  money,  but  all  the  prop- 
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erty  is  safe  now;"  tells  Andersou  that  Lawless  has  another 
suit  against  him,  and  would  send  for  him  if  he  knew  where  he 
(Anderson)  was.  He  says:  **I  have  brought  suit  on  the  most 
of  the  notes,  but  have  collected  but  little.  As  soon  as  I  col- 
lect I  will  send  to  you  according  to  promise;"  mentions  again 
that  he  has  contracted  the  land  and  that  the  mill  is  doing 
"tolerably"  well.  Says:  **I  hope  to  see  you  again,  but  you 
had  better  not  come  for  a  while." 

The  order  referred  to  in  these  letters  was  never  returned  by 
Anderson,  and  on  the  return  of  Anderson  to  Kentucky  Van- 
meter  appears  to  have  accounted  for  the  property  he  received 
from  Anderson. 

There  is  no  explanation  given  as  to  the  meaning  and  object 
of  this  correspondence  that  renders  it  consistent  with  the  claim 
that  the  pretended  sale  from  Anderson  to  appellee  was  for  a 
consideration  and  in  good  faith.  The  evidence  tends  to  show 
that  Anderson  had  no  money  while  in  Missouri  and  that  he 
had  none  when  he  returned.  There  is  no  evidence  of  any  pay- 
ment by  appellee  to  Anderson  except  the  repeated  statements 
made  by  Anderson  to  the  effect  that  he  had  received  the  money 
for  the  land,  and  the  testimony  of  two  witnesses  that  Anderson 
had  money,  a  large  sum,  immediatley  after  the  date  of  the 
pretended  sale.  Several  witnesses  testify  to  statements  by  ap- 
pellee to  the  effect  that  the  sale  and  transfer  was  without  con- 
sideration. In  some  cases  these  statements  are  contradicted 
by  the  witnesses  for  appellee,  but  we  consider  it  unnecessary 
to  notice  the  evidence  upon  the  point  of  fraud  and  no  consid- 
eration as  we  think  the  evidence  already  referred  to  puts  the 
question  of  fraud  beyond  doubt. 

That  conclusion  being  reached  the  inquiry  is,  does  the  record 
exhibit  a  state  of  facts  that  will  give  a  court  of  equity  the 
right  to  entertain  appellant's  complaint? 

The  general  rule  is,  in  cases  of  executed  contracts,  where 
both  parties  are  guilty  of  actual  fraud,  a  court  of  equity  will 
not  lend  its  aid  but  leave  each  to  the  consequences  of  his  own 
wrongdoing.     To  apply  this  rule  the  parties  must  be  in  pari 
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delicto,  each  equally  guilty  of  the  fraudulent  intention  and 
the  fraudulent  acting,  with  equal  knowledge  and  equal  willing- 
ness. When  that  is  not  the  case,  where  there  is  imposition, 
'duress,  oppression,  threats,  undue  influence,  taking  advantage 
of  necessities  or  weakness,  the  party  thus  placed  at  disadvan- 
tage, although  participating  in  the  fraud,  may  be  relieved  in  a 
court  of  equity  as  against  his  co-wrongdoer.  The  exception  to 
the  general  rule  applies  in  all  cases  where  the  mind  of  one  of 
the  actors  in  the  fraud  exercises  an  undue  dominion  over  that 
-of  the  other,  whether  it  results  from  the  intellectual  or  physical 
weakness  of  the  one  overreached  or  from  a  too  confiding  and 
trusting  nature.  (Pomeroy  on  Equity,  volume  2,  sections 
941,  942, ) 

The  evidence  in  this  case  shows  that  the  mind  of  Anderson 
was  weak,  and  that  he  was  so  trusting  and  confiding  in  those 
with  whom  he  was  brought  in  contact  and  so  subject  to  the 
influence  of  stronger  wills  as  to  indicate  that  his  mind  hor- 
dered  on  imbecility.  He  is  showfl  to  have  been  very  forgetful, 
to  have  shrunk  from  assuming  responsibility,  and  to  have 
questioned  his  capacity  to  cope  with  those  with  whom  he  was 
brought  in  contact  in  the  transaction  of  business.  Upon  the 
other  hand,  appellee  is  shown  to  be  a  man  of  shrewdness,  self- 
reliance,  that  he  is  a  money-getting,  money-loving  and  a  man 
of  fine  business  capacity  and  experience.  There  is  reason  to 
believe  from  the  record  that  appellee  exercised  this  superior 
capacity  and  will  over  Anderson  to  induce  him  to  make  the 
trade,  to  leave  Kentucky  and  to  remain  away  with  the  view  of 
ultimately  securing  to  himself  the  whole  property  without  pay- 
ing anything  therefor.  Much  of  the  evidence  in  this  volumi- 
nous record  leading  to  this  conclusion  is  circumstantial  and  of 
such  a  character  as  not  to  render  it  practicable  to  discuss  it  in 
detail  in  the  limits  of  an  opinion,  but  the  whole  atmosphere 
surrounding  the  transaction  produces  a  moral  conviction  that 
the  conclusion  stated  is  correct. 

It  is  insisted  that  the  court  erred  in  giving  appellee  judgment 
for  anything  because  it  was  not  claimed  in  the  pleadings,  ap- 
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pellee  inaisting  throughout  the  progress  of  the  case  that  he  did 
not  hold  as  trustee,  but  as  a  purchaser  for  valuable  considera- 
tion. It  is  particularly  insisted  that  there  should  be  no  allow- 
ance to  appellee  for  services  in  taking  care  of  and  managing 
the  property,  because  of  his  established  fraudulent  conduct  in 
the  transaction.  As  to  these  matters  the  original  petition 
filed  by  Anderson  recognized  appellee's  right  to  compensation 
for  services  and  expenditures,  but  this  is  immaterial  as  the 
court  having  taken  jurisdiction,  as  we  have  held  properly,  it 
was  its  duty  to  adjust  all  these  matters  in  an  equitable  manner 
so  far  as  could  be  done  between  wrongdoers.  It  is  not  a  case 
where  appellee  was  wholly  in  the  wrong  and  can  not  be  so 
treated,  but  must  be  treated  in  these  matters  which  are  inci- 
dental to  the  exercise  of  jurisdiction  in  decreeing  a  rescission 
as  if  the  parties  were  neither  guilty  of  fraud. 

We  will  not  inquire  into  the  correctness  of  the  rulings  of  the 
court  in  allowing 'or  disallowing  items  in  the  commissioner's 
report,  because  the  assignment  of  error  in  reference  to  them  is 
too  general  to  present  anything  for  our  consideration.  Not- 
withstanding this  conclusion,  it  is  proper  to  say  that  we  have 
carefully  read  all  the  evidence  in  the  case  and  that  on  the 
whole  case  we  see  no  error  in  the  rulings  of  the  court  in  this 
or  in  any  other  respect. 

Judgment  aflBrmed  both  on  appeal  and  cross  appeal. 

B.  Lawless,  Sr.,  and  Conklin  &  McBeath  for  appellant. 

W.  E.  Settle  and  E.  W.  Hines  for  appellee. 


JONES  V.  GIBSON,  &c. 
(Filed  March  5,  1885.) 

Taxation— Delinquent  taxpayers— Right  of  surety  on  sheriflf's  bond— A 
surety  on  a  sheriff's  bond  who  pays  to  the  State  taxes  due  by  delinquent 
taxpayers  is  not  subrogated  to  the  rights  of  the  State  against  such  delin- 
quents.   The  collection  of  taxes  does  not  properly  belong  to  the  courts. 
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Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action  in  equity  by  a  surety  in  a  revenue  bond  ta 
subject  the  amount  of  taxes  due  and  unpaid  by  delinquent  tax- 
payers to  the  satisfaction  of  his  demand  against  the  defaulting 
sheriff. 

It  is  alleged  in  the  petition  that  B..F.  Gibson  was  the  legally 
qualified  and  acting  sheriff  of  the  county  of  Henderson  during 
the  years  1876,  1877  and  1878,  and  as  such,  in  January  of  each 
of  those  years,  executed  the  bond  required  by  law  for  the  collec- 
tion of  the  State  revenue,  with  appellant  and  others  his  sure- 
ties; that  he  x^aid  the  full  amount  of  the  revenue  due  for  year 
1876,  but  failed  to  pay  into  the  State  treasury,  us  he  cove- 
nanted to  do,  the  full  amount  due  for  the  years  1877  and  1878, 
and  in  consequence  of  his  defalcation  the  balance  due  was 
coerced  from  his  sureties,  appellant  paying  thereof  for  the  j^ear 
1877  $196,  for  the  year  1878  $2,500,  and  the  further  sum  of 
$188,  no  part  of  which  has  been  repaid  to  him  by  Gibson,  who 
is  now  a  nonresident  of  the  State. 

It  is  further  alleged  that  each  of  the  appellees  were  owners 
of  property  subject  to  taxation  in  that  county  for  the  years 
named,  and  the  several  amounts  of  taxes  set  forth  in  the  peti- 
tion were  duly  assessed  against  them,  and  that  although  pay- 
ment thereof  was,  in  the  manner  required  by  law,  demanded 
of  each  of  them  by  Gibson  as  sheriff'  and  collector,  they  failed 
to  pay  the  sums  mentioned,  which  he  says  are  yet  owing  by  them 
respectively  to  him. 

Appellant,  therefore,  prays  in  his  petition  to  be  subrogated 
to  the  alleged  lien  of  the  Commonwealth,  and  that  judgment 
be  rendered  against  them  respective^  for  the  amount  thus  due 
to  Gibson,  to  be  applied  when  collected  to  the  satisfaction  of 
appellant^s  demand  against  him. 

The  question  presented  on  this  appeal  is  whether,  on  the- 
facts  stated,  appellant  has  a  cause  of  action. 
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The  sheriff  and  his  sureties  having  accounted  for  and  XDaid 
the  whole  revenue  tax  due  for  the  years  named,  the  Commou- 
wealth  has  no  longer  any  claim  therefor  against  them  or  the 
taxpayers.  And  if  taxes  could  be  properly  regarded  as  debts 
founded  on  contract,  express  or  implied,  and  enforcible  by 
judicial  proceedings,  appellant  might,  in  the  case  presented, 
subject  the  several  amounts  assessed  against  the  delinquent  tax- 
payers to  the  satisfaction  of  his  demand  against  the  sheriff. 
But  taiies  have  never  been  held  by  elementary  law  writers  or 
courts  as  debts  in  the  ordinary  meaning  of  the  word,  nor  have 
they  been  so  treated  by  the  legislative  or  judiciary  departments 
in  this  State. 

To  prescribe  the  mode  of  collecting  as  well  as  to  raise  reve- 
nue belongs  exclusively  to  the  legislature,  and  the  necessities 
of  the  government  and  welfare  of  the  taxpayer  require  the 
mode  should  be  summary,  and  at  the  same  time  as  little  annoy- 
ing and  expensive  to  him  as  possible.  And  as  it  has  hereto- 
fore been  the  uniform  policy  and  practice  in  this  State  tu 
•commit  the  collection  of  taxes  for  the  support  of  the  govern- 
ment to  other  agencies,  we  do  not  think  it  should  be  pre- 
sumed that  the  legislature  intended  in  any  case,  where  it  is  not 
clearly  expressed,  that  the  judiciary  department  should  inter- 
pose and  subject  the  taxpayer  to  tedious  and  expensive  litiga- 
tion. 

By  reference  to  the  statute  it  will  be  perceived  that  the 
officers  who  are  to  collect  the  taxes  and  the  mode  of  collecting 
are  particularly  and  specifically  provided,  and  summary  and 
effective  means  exist  for  the  efficient  collection  and  indemnity 
of  the  officer  appointed  to  collect  the  taxes.  He  is  authorized 
to  distrain  the  goods  and  chattels  owned  by  or  in  the  rightful 
possession  of  the  person  from  whom  tax  is  due,  or  if  there  be 
no  personal  property  which  he  can  distrain  for  taxes  he  may, 
in  the  manner  prescribed,  levy  on  and  sell  real  estate  for  the 
purpose,  or  may  garnish  any  person  indebted  to  the  taxpayer. 
Moreover  he  has  by  law  the  same  power  for  five  years  after  the 
expiration  of  his  term  of  office  to  collect  any  arrearages  of 
revenue  which  fell  due  during  his  official  term,  and  for  which 
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they  are  and  were  responsible,  as  he  had  before  the  expiration 
of  his  term  of  ofBce. 

It  may  be  that  by  reason  of  the  default  of  the  sheriff  and  his 
nonresidence  appellant  is  now  without  remedy.  But  the  stat- 
ute gave  to  the  sheriff  ample  means  in  the  first  instance  to  col- 
lect the  taxes  due,  and  five  years  after  the  expiration  of  his' 
term  in  which  to  collect  the  arrearages  of  taxes.  And  the  mis- 
fortune of  appellant  is  to  be  attributed  to  the  sheriff  for  whom 
he  became  a  surety,  rather  than  to  a  defect  of  the  law. 

But,  however  that  may  be,  no  express  power  is  conferred  by 
law  upon  the  judiciary  to  afford  the  relief  asked,  and  we  do 
not  think,  in  view  of  the  settled  policy  of  this  State  in  regard 
to  the  mode  of  collecting  taxes  and  the  cost  and  vexation  that 
would  result  to  taxpayers  from  litigation  in  the  courts,  that 
we  have  a  right  to  imply  the  power  to  interfere.  It  is  with 
the  legislature  alone  to  afford  remedies  in  such  cases. 

Judgment  affirmed. 

Thomas  E.  &  E.  C.  Ward  and  W.  B.  Pentecost  for  appellant. 


EMPIRE  COAL  AND  MINING  CO.  v.  McINTOSH. 

(Filed  February  14,  18^5.) 

1.  Verdicts— Special  and  general— Where  either  party  asks  a  special  verdict 
the  court  must  order  it,  but  It  may  in  its  discretion  direct  a  general  or  a 
separate  general  verdict  also.  Section  327,  Civil  Code,  is  a  limitation  upon 
the  power  of  the  jury  and  not  upon  the  discretion  of  the  judge. 

8.  Setting  aside  special  verdict— A  S3)ecial  verdict,  like  a  general  verdict, 
can  not  be  set  aside  unless  flagrantly  contrary  to  the  evidence. 

3.  Instructions— Where  the  special  findings  are  sufficient  to  sustain  the 
verdict  it  is  immaterial  whether  the  instructions  upon  the  general  law  of 
the  case  were  or  were  not  correct. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

John  Mcintosh  while  in  the  employ  of  appellee  as  a  common 
laborer  engaged  in  mining  coal  was  killed  by  the  falling  of  a 
portion  of  the  roof  of  the  mine.  This  action  was  brought  by 
the  widow  of  Mcintosh  under  section  3  of  chapter  57  of  Gen- 
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■eral  Statutes,  which  authorizes  an  action  by  the  widow,  heir 
or  personal  representative  where  the  killing  is  the  result  of 
willful  negligence,  and  permits  the  recovery  of  punitive  dam- 
ages. The  petition  alleges  willful  negligence,  and  that  it  con- 
sisted in  the  failure  of  appellants  to  prop  the  roof  of  the  mine 
«ntry  where  the  deceased  was  required  to  work.  The  answer 
denies  this  negligence  and  alleges  contributory  negligence  on 
the  part  of  the  deceased,  in  that  he  was  not  at  the  proper  place 
for  his  work  at  the  time  of  the  killing,  and  that  he  failed  to 
prop  the  entry  to  his  own  mining  room  as  it  is  charged  it  was 
his  duty  to  do;  and  further,  that  the  deceased,  in  violation  of 
the  orders  of  the  superintendent  of  the  mine,  willfully  and 
negligently  removed  a  portion  of  a  column  of  coal  that  was 
left  for  the  support  and  did  support  the  roof,  and  that  by  rea- 
son of  such  removal  the  killing  occurred. 

Upon  these  issues  the  case  went  to  trial  and  a  verdict  for 
$8,000  was  returned,  and  from  the  judgment  thereon  this  ap- 
peal is  taken. 

On  the  conclusion  of  the  evidence  appellant  asked  for  and 
obtained  directions  to  the  jury  for  special  findings  on  questions 
propounded  by  appellant.  The  court  also,  at  the  instance  of 
appellee,  directed  a  separate  general  verdict,  and  of  its  own 
motion  directed  the  jury  to  ascertain  the  damages  under  the 
special  findings  and  also  instructed  them  upon  the  whole  law 
of  the  case,  and  directed  them  to  return  a  general  verdict. 

The  first  complaint  is  that  it  was  error  in  the  court  to  direct 
any  other  than  a  special  verdict  when  appellant  had  requested 
that  none  other  be  directed.  This  objection  is  apparently 
based  ujwn  subsection  2  of  section  827  of  the  Code,  which  pro- 
vides that  on  the  finding  of  a  special  verdict  **the  jury  shall 
return  a  special  verdict  only,  and  the  court  shall  render  judg- 
ment upon  it." 

The  court  did  not  err  in  this.  The  subsection  quoted  is  in- 
tended as  a  limitation  upon  the  power  of  the  jury  to  return 
any  character  of  verdict  when  not  otherwise  directed  b}'  the 
court.  It  was  not  intended  to  restrict  the  court  as  to  the  char- 
acter of  verdict  it  might  direct.  The  817th  section  provides  that 
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in  case  of  special  verdicts  the  court  may  reserve  the  questions 
of  law  uiiitl  the  special  findings  are  had.  It  is  not  compelled 
to  do  so.  When  the  court  directs  special  findings  it  should  be 
in  reference  to  every  fact  essential  to  make  out  a  cause  of 
action  or  defense,  so  that  on  the  return  of  the  answers  there  is 
nothing  for  the  court  but  to  apply  the  law  to  the  established 
facts  and  enter  judgment  accordingly.  In  such  case  there  is 
no  necessity  for  a  general  verdict  for  the  special,  when  of  the 
character  indicated,  controls  the  general  verdict,  but  such  a 
general  verdict  may  be  directed  at  the  pleasure  of  the  court 
and  as  well  a  separate  general  verdict.  When  all  the  essential 
facts  are  found  under  special  direction  the  question  of  negli- 
gence and  its  degrees  is  a  question  of  law  for  the  court  alone. 
(Witty  V.  C.  &  0.  <feS.  W.  R.  R.  Co.,  6  Ky.  Law  Rep..  821  (82 
Ky.),  and  Adams'  Adm'r  v.   R.  R.,  MS.  Op., March  12,  1885. 

The  special  findings  of  facts  asked  for  by  appellant  with  the 
answers  thereto  are  as  follows: 

Ist.  Did  the  roof  or  ceiling  of  defendant's  mine,  at  the  place 
where  John  Mcintosh  was  killed,  fall  for  the  want  of  props 
under  said  ceiling? 

Yes. 

2d.  If  there  were  props  under  said  roof  or  ceiling  at  the 
point  mentioned  in  question  No.  1,  before  said  John  Mcintosh 
was  killed,  were  said  props  knocked  down  or  displaced?  If  so, 
when  and  by  whom  was  it  done? 

No  props. 

3d.  On  the  day  and  at  the  time  of  said  accident,  did  said 
John  Mcintosh  know  that  said  roof  or  ceiling  at  said  place 
was  unpropped? 

We  can  not  tell. 

4th.  Before  and  at  the  time  of  said  accident,  did  the  defend- 
ant, or  its  business  manager  or  pit-boss,  know  that  the  ceiling 
or  roof  of  defendant's  mine,  at  the  place  where  said  accident 
occurred,  was  unpropped  and  in  a  dangerous  condition? 

Yes. 

5th.  If  said  roof  or  ceiling  at  said  point  was  in  an  unpropped 
and  dangerous  condition,  could  the  defendant,  by  the  exercise 
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of  ordinary  vigilance  on  the  part  of  its  business  manager  or 
pit-boss,  have  known  the  same  in  time  to  have  prevented  said 
accident? 

Yes. 

6th.  At  the  time  when  said  accident  occurred  was  said  John 
Mcintosh  engaged  in  the  work  he  had  been  employed  by  the 
defendant  to  do,  and  was  he  at  the  place  or  point  in  said  min& 
where  he  was  required  by  said  employment  to  be? 

Yes. 

7th.  Could  John  Mcintosh,  by  the  exercise  of  ordinary  care- 
for  his  own  safety,  have  avoided  the  accident  which  resulted  in 
his  death? 

No. 

The  court  of  its  own  motion  then  instructed  the  jury: 

*'That  if  they  should  find  under  the  separate  issue  of  negli- 
gence as  submitted  that  John  Mcintosh  was  killed  by  reason  of 
the  negligence  of  defendants  in  failing  to  pro}>erly  care  for  and 
protect  the  roof  of  their  mines,  then  they  should  find  a  general 
verdict  for  the  phiintiff,  fixing  her  damages.''  Under  this  in- 
struction the  jury  returned  the  damages  at  $8,000.  On  the- 
measure  of  damages  the  court  directed  that  they  might  find 
punitive  damages  as  authorized  by  the  statute. 

The  responses  of  the  jury  to  the  special  inquiries  rendered 
any  other  instructions  unnecessary  except  "those  as  to  damages 
and  the  measure  thereof,  which  were  given.  The  jury  found 
the  existence  of  all  the  facts  essential  to  the  determination  of 
the  issues  of  negligence  and  contributory  negligence.  They 
found  that  the  roof  fell  for  the  want  of  props:  that  there  had 
been  no  props  under  that  portion  of  the  ceiling;  that  appellant 
knew  before  and  at  the  time  of  the  accident  that  the  roof  was 
unpropped  and  in  a  dangerous  condition;  that  Mcintosh  at  th& 
time  of  the  killing  was  engaged  in  the  work  he  had  been  em- 
ployed by  appellant  to  do  and  was  at  the  place  where  his  em- 
ployment required  him  to  be;  and  that  he  could  not  by  the- 
exercise  of  ordinary  care  for  his  own  safety  have  avoided  the 
accident.     These  facts,  on  the  issues  as  made,  constituted  will- 
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f u!  negligence  on  the  part  of  appellant,  and  as  what  constitutetf 
willful  neglect  is  a  matter  of  law  for  the  court,  and  the  amount 
of  damages  having  been  assessed,  there  was  nothing  for  the 
court  to  do  but  to  render  judgment  for  appellee  for  the  assessed 
damages.  Counsel  discussed  at  great  length  the  evidence  bear- 
ing upon  the  second  special  findings,  insisting  that  the  evi- 
dence does  not  authorize  them.  It  is  sufficient  to  say  that  we 
must  treat  the  evidence  as  to  special  findings  as  we  do  that 
upon  a  general  verdict  and  that  we  will  not  disturb  the  one  or 
the  other  unless  the  conclusion  of  the  jury  is  flagrantly  against 
the  evidence.  In  thia  case  there  is  some  conflict  in  the  evi- 
dence upon  several  questions  submitted,  but  the  findings  by 
the  jury  are  by  no  means  without  support  from  the  evidence. 
It  is  needless,  therefore,  to  discuss  the  evidence  in  detail. 
Negligence  being  a  question  of  law  for  the  court,  under  the 
special  findings  it  is  immaterial  what  instructions  the  court- 
gave  as  to  the  degree  of  negligence  that  would  authorize  a  re- 
covery, and  equally  unnecessary  to  inquire  into  the  correctness 
of  the  instructions  given  upon  the  whole  law  of  the  case  under 
the  direction  for  a  general  finding. 

There  is  a  motion  in  the  case  made  by  counsel  for  appellee- 
to  dismiss  the  appeal  upon  the  ground  that  appellant's  right 
to  prosecute  the  appeal  had  ceased  because  appellant  had  com- 
promised with  appellee,  without  the  consent  of  her  counsel, 
after  judgment  and  supersedeas,  by  which  appellee  released  all 
claim  against  appellant  when  appellant  knew  that  one-half  of 
the  judgment  obtained  belonged  to  appellee's  counsel.  This 
motion  must  be  denied,  because  there  is  no  plea  by  verified 
answer  to  raise  the  issue  as  required  by  section  758  of  the  Code, 
and  because  the  facts  as  exhibited  do  not  show  a  satisfied  judg- 
ment. 

Judgment  affirmed. 

Joseph  I.  Landes  and  Petree  &  Littell  for  appellants. 

John  W.  McPherson  and  Campbell  &  Gaither  for  appellee. 
AprU,  1885—3 
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BURCH  V.  ATCHISON,  &c. 

(Filed  February  19,  1885.) 

1.  Homestead— Abandonment—Rifihts  of  creditors— Where  one  removes 
from  land  In  which  he  has  a  homestead  and  resides  elsewhere  for  five  years, 
and  during  his  absence  his  creditors  levy  on  his  interest,  after  which  he  re- 
turns and  claims  his  homestead,  Held— The  courts  will  incline  to  favor  the 
creditors  and  to  presume  a  permanent  abandonment  of  the  homestead. 

2.  Widow— Homestead  out  of  dower  interest— A  widow  having  only  a 
dower  interest  in  land  is  entitled,  before  her  ci'editors  can  subject  it  to  her 
debts,  to  be  allowed  homestead  out  of  the  dower  interest,  just  as  if  she  had 
the  fee. 

8.  Waiver  of  homestead— Where  a  widow  applies  for  dower  and  does  not 
ask  homestead,  her  right  to  the  latter  is  waived. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hines. 

The  husband  of  appellant  died  leaving  her,  with  several  chil- 
dern,  in  possession  of  a  small  farm  which  the  family  had  for 
years  occupied  as  a  home.  Appellant  applied  for  and  was 
allotted  dower,  embracing  the  residence.  No  homestead  was 
asked  for  or  assigned.  She  remained  with  one  or  more  of  the 
children  upon  the  place  for  some  two  years  when  she  rented  it 
by  the  year  and  removed  to  the  city  of  Bowling  Green,  some 
six  miles  from  the  farm,  there  rented  property  and  kept  house 
with  some  of  her  children  for  more  than  five  years  when  she 
removed  to  and  took  possession  of  the  farm.  At  the  time  of 
the  move  to  Bowling  Green  the  youngest  child  was  of  age. 
While  living  in  Bowling  Green  she  contracted  debts  on  which 
judgments  were  obtained,  executions  issued,  the  farm  sold  and 
purchased  by  appellee.  After  the  sale  under  execution  and 
with  knowledge  thereof  appellant  repossessed  herself  of  the 
farm.  She  brought  this  suit  to  set  aside  the  execution  sale 
upon  the  ground  that  she  was  entitled  to  a  homestead,  the 
dower  interest  sold  being  of  less  value  than  $1,000.  She  appeals 
from  a  judgment  holding  the  sale  valid. 

By  proceeding  to  have  dower  assigned  and  not  insisting  upon 
the  allotment  of  homestead  appellant  waived  any  homestead 
right  she  may  have  had,  and  thereafter  held  a  life  estate  in  the 
l)roperty  assigned  to  her  as  dower.     In  this  she  was  entitled  to 
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;a  homestead,  not  iu  the  right  of  her  husband's  occupancy  and 
ownership  which  she  could  not  have  abandoned  to  the  detri- 
ment of  any  infant  child,  but  in  her  o<vn  right  as  by  purchase. 
The  homestead  right  she  held  in  the  dower  interest  she  might 
tibandon  as  if  a  fee,  so  that  the  whole  of  it  could  be  subjected  to 
her  debts.  But  it  is  immaterial  whether  she  held  the  place  as 
a  homestead  derived  through  the  husband  or  by  virtue  of  her 
dower  interest,  since  all  the  children  were  of  age  at  the  time 
appellant  removed  to  Bowling  Green.  The  only  question  is 
whether  there  was  an  abandonment  of  and  a  waiver  of  the 
homestead  right  by  reason  of  the  removal  to  and  residence  in 
Bowling  Green. 

As  to  the  intention  to  abandon  the  homestead  the  facts  are, 
in  addition  to  those  stated:  Appellant  testifies  that  she  removed 
to  Bowling  Green  because  she  could  not  remain  on  the  farm 
with  her  daughter,  her  sons  residing  in  Bowling  Green  and 
elsewhere;  that  she  intended  to  return  as  soon  as  she  could  in- 
<Juce  one  of  the  sons  to  take  charge  of  the  place;  that  she  left 
•on  the  home  premises,  and  iu  a  room  reserved,  certain  personal 
property  that  she  did  not  need  in  keeping  house  in  the  city, 
and  during  the  ^ime  she  was  away  she  sent  other  personal 
property.  Two  of  the- sons  testify  that  after  the  removal  to 
Bowling  Green  the  question  of  going  back  to  the  farm  was  dis- 
cussed and  that  appellant  manifested  a  desire  to  go  if  one  of 
the  sons  would  go  with  her.  Upon  the  other  hand  are  these 
facts:  Appellant  was  over  sixty  years  of  age;  her  children 
passed  minority;  her  sons  residing  in  Bowling  Green;  more 
than  five  years  residence  by  her  elsewhere;  no  domestic  ties  or 
obligations  to  take  her  back,  and  the  testimony  of  one  witness 
that  she  said  she  had  rather  live  in  Bowling  Green,  and  that 
when  she  went  there  she  would  go  to  stay.  The  circumstances 
under  which  appellant  returned  to  the  claimed  homestead  does 
not  strengthen  the  claim  that  she  had  originally  intended  to 
return.  She  waited  more  than  five  years,  and  then  did  not  re- 
turn until  the  property  had  been  sold  under  execution  for  de))ts 
she  had  contracted  after  abandonment.     It  is  impossible  to 
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lay  down  an  absolute  rule  as  to  the  amount  or  character  of  evi- 
dence that  will  be  sufficient  to  establish  the  fact  of  waiver  or 
abandonment  of  a  homestead  right.  Every  case  must  be  de- 
termined by  the  facts  established  in  evidence  in  the  particular 
case.  In  cases,  however,  where  rights  intervene  after  the  act- 
ual occupancy  of  the  claimed  homestead  has  ceased,  the  court, 
should  incline  the  more  strongly  to  the  conclusion  that  there 
was  a  present  intention  on  leaving  to  remain  permanently 
away.  The  act  of  leaving,  as  in  this  case,  was  notorious,  and 
the  credit  may  well  have  been  extended  upon  the  faith  of  the- 
property  formerly  occupied  as  a  homestead,  whereas  the  same 
presumption  could  not  arise  where  the  debts  were  created  when 
the  debtor  was  in  actual  or  personal  occupancy. 

We  do  not  think  there  was  error  in  allowing  appellee  to  Cle- 
an amended  answer.  The  amendment  only  set  up  and  relied 
upon  the  proceeding  by  appellant  in  the  county  court  by  which 
she  sought  to  have  dower  allotted  to.  her.  The  existence  of 
these  facts  were  substantially  alleged  in  the  petition.  In  any 
event  it  was  a  matter  of  discretion  with  the  court  below,  which 
does  not  appear  to  have  been  abused  and  which  does  not  ap- 
pear to  have  prejudiced  appellant. 

Judgment  affirmed.  t 

John  M.  Galloway  for  appellant. 

Mitchell  <fe  DuBose  for  appellees. 


The  following  opinion  decides  an  important  question,  and  aa 
it  has  never  been  reported,  its  publication  in  the  Reporter  may 
be  valuable  to  the  profession : 

IN  THE  MATTER  OF  THOMAS  C.  JONES. 

(Filed  September  8,  1874. ) 

1.  The  clerk  of  Court  of  Appeals  does  not  receive  bis  coininissioD  from  the 
governor. 

2.  Where  one  claiming  to  have  been  elected  clerk  of  Court  of  Appeals  pre- 
sents the  certificate  of  board  of  examiners  to  his  election,  and  offers  to  give 
bond  and  take  the  proper  cath,  the  court  must  permit  him  to  do  so,  and  can 
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not  refuse  upon  the  ground  that  a  question  as  to  bis  eligibility  is  pending 
l>efore  the  board  of  contested  elections. 

Opinion  by  Chief  Justice  Peters. 

In  the  matter  of  Thomas  C.  Jones,  who,  claiming  to  have 
been  elected  clerk  of  the  Court  of  Appeals  of  Kentucky,  moved 
the  court  to  be  permitted  to  execute  the  oflBcial  bond,  take  the 
oaths  prescribed  by  law  and  enter  upon  the  discharge  of  the 
duties  of  his  oflBce. 

He  produced  to  the  court  the  certificate  of  James  Stewart,  a 
circuit  judge  of  the  Commonwealth  of  Kentucky,  bearing  date 
25th  of  August,  1866,  that  he  was  qualified  to  discharge  the 
duties  of  clerk  of  the  superior  and  inferior  courts  of  this  Com- 
monwealth. 

He  also  produced  to  the  court  the  certificate  of  the  board  of 
examiners  of  the  returns  of  the  election  for  August,  1874,  from 
which  it  appears  that  a  majority  of  the  votes  cast  at  the  elec- 
tion held  on  the  first  Monday  in  August,  1874,  for  clerk  of  the 
■Court  of  Appeals  was  cast  for  said  Jones,  and  it  was  shown  to 
the  satisfaction  of  the  court  that  the  persons  offered  as  his 
sureties  in  his  official  bond  were  good  and  altogether  suflScient. 

But  Mr.  John  B.  Cochran  objected  in  court  to  Jones'  qual- 
ifying and  entering  on  the  discharge  of  the  duties  of  the  office 
aforesaid. 

Because,  as  he  alleges,  at  the  time  of  the  election,  said  Jones 
was  not  eligible  to  said  office  for  reasons  specifically  set  forth 
in  a  writing  filed. 

And  claims  that  as  he  received  the  next  highest  number  of 
votes  cast  at  said  election  for  clerk  of  the  Court  of  Appeals  he 
is  entitled  to  the  office. 

He  furthermore  says  in  said  writing  that  he  has  given  notice 
to  Jones  that  he  will,  before  the  proper  board,  contest  his  right 
to  said  office,  and  ask  the  court  to  refuse  the  motion  of  Jones 
to  qualify  until  the  contesting  board  shall  have  determined 
-who  is  entitled  to  the  office. 
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There  is  an  apparent  inconsistency  or  discrepancy  in  section' 
1,  article  11,  chapter  33,  and  section  15,  chapter  81  of  the  Gen- 
eral Statutes.  The  first  section  named  provides  that  the  gov- 
ernor shall  commission  all  oflBcers  elective  by  the  voters  of  the^ 
whole  State,  other  than  the  governor  and  lieutenant  governor 
or  of  any  judicial  district,  and  also  the  chancellor  of  the  Louis- 
ville Chancery  Court.  While  section  15  of  chapter  81  enumer- 
ates specifically  what  officers  shall  be  commissioned  by  the 
governor,  and  in  that  enumeration  the  clerk  of  the  Court  of 
Appeals  is  not  included,  the  comprehensive  language  of  the 
first  section  quoted  must  be  held  to  be  restricted  by  the  last 
section  to  the  officers  therein  specifically  named.  Indeed  it 
may  be  considered  that  the  last-named  section  was  enacted  for 
that  special  purpose,  as  there  is  no  other  perceptible  object 
therefor. 

We,  therefore,  conclude  that  upon  the  presentation  of  the- 
certificate  of  the  board  of  examiners,  showing  that  a  majority 
of  the  votes  cast  for  clerk  of  the  Court  of  Appeals  at  the  Au- 
gust election,  1874,  were  cast  for  Jones,  and  his  offer  to  exe- 
cute his  official  bond  with  good  and  sufficient  sureties  and  to 
take  the  oaths  prescribed  by  law,  this  court  has  no  legal  au- 
thority to  refuse  to  permit  him  to  do  so  and  to  enter  on  the 
discharge  of  the  duties  of  his  office. 

But  this  proceeding  will  not  interfere  with  the  right  of  the 
contesting  board  to  proceed  in  the  performance  of  the  duty  de- 
volved on  it  by  law. 


•      LIKEFIELD,  &c.  v.  LIKEFIELD. 

(Filed  February  28,  1885.) 

Conditional  win— A  testator  made  bis  wiU  In  which  he  provided  that  "if 
any  acoident  happen  to  me  that  I  die  from  home  my  wife  shall  have  every- 
thing."   He  died  at  home  many  years  afterwards,  having  preserved  the  win 
and  read  it  within  a  year  of  his  death.    Held— That  his  dying  away  from 
home  was  not  a  condition  precedent  to  the  will  taking  effect,  and  that  the- 
wife  was  entitled  to  the  estate  under  it. 
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Appeal  from  Jefferson  Common  Pleas  Court. 
Opinion  of  the  court  by  Judge  Holt. 

A  paper  wholly  written  by  William  A.  Likefield,  and  worded 
as  follows,  is  in  question  as  his  last  will  by  this  appeal,  after 
having  been  probated  as  such  by  the  Jefferson  County  Court 
and  its  judgment  sustained  by  the  Jefferson  Court  of  Common 
Fleas: 

'^Louisville,  January  14,  1859. 

'*If  any  accident  should  happen  to  me  that  I  die  from  home 
my  wife,  Julia  Ann  Likefield,  shall  have  everything  I  possess, 
the  house  and  lots  and  the  money  that  is  due  to  me,  and  for 
her  to  hold  it  as  her  own.  \VM.  A.  LIKEFIELD." 

He  died  at  home  on  March  28,  1881,  leaving  the  appellee  as 
his  widow,  but  no  children,  they  having  previously  died.  The 
testimony  shows  that  the  decedent,  about  the  date  of  the  ab.ove 
writing,  occasionally  made  steamboat  trips  upon  the  Ohio  river 
as  a  watchman;  that  he  and  the  appellee  lived  happily  together 
as  husband  and  wife  for  over  thirty  years;  that  he  kept  the 
paper  in  contest  in  a  small  tin  box;  that  in  the  latter  part  of 
the  year  before  his  death,  and  in  the  presence  of  his  wife,  he 
examined  his  papers,  including  it;  and  after  reading  it  over 
replaced  it  in  the  l)ox  and  directed  her  to  take  care  of  it. 

His  brother  and  sisters  and  the  children  of  a  deceased  brother 
now  contend  that  it  was  a  contingent  will,  and  never  became 
effective  as  he  died  at  home;  that  the  words  **if  any  accident 
should  happen  to  me  that  I  die  from  home"  constitute  a  con- 
dition; while,  upon  the  other  hand,  the  widow  urges  that  they 
were  only  used  to  give  a  reason  for  making  the  will. 

A  few  general  observations  may  aid  in  the  solution  of  the 
question.  The  rule  is  that  courts  will  not  incline  to  regard  a 
will  as  conditional  if  it  can  be  reasonably  held  that  the  maker 
was  simply  expressing  his  inducement  to  make  it,  however  in- 
accurate the  language  may  be  for  that  purpose,  if  strictly  con- 
strued; and  unless  the  words  clearly  show  that  it  was  intended 
to  be  temporary  or  contingent  it  will  be  upheld.  In  this  in- 
stance if  the  testator,  by  the  words  he  used,  referred  to  the 
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possibility  of  his  accidentally  dyinf;  from  home  as  a  reason  for 
making  the  will,  then  it  must  be  maintained;  but  if  he  in- 
tended by  them  to  show  that  he  was  then  making  only  a  tem- 
porary or  conditional  disposition  of  his  property  it  must  fail, 
because  the  event  named  never  happened. 

An  unexpressed  intention,  however  strongly  we  may  suppose 
it  to  have  existed,  can  not  be  enforced;  but,  upon  the  other 
hand,  a  will  can  not  be  allowed  to  fail  upon  slight  indications 
that  the  testator  intended  it  to  be  conditional.  The  end,  how- 
ever, to  be  assiduously  sought  is  the  intention  of  the  testator, 
and  all  rules  must  be  subordinated  to  it. 

A  brief  review  of  adjudged  cases  may  also  serve  to  bring  us 
to  a  proper  conclusion,  although  each  case  involving  the  con- 
struction of  an  instrument  must  necessarily  depend  upon  the 
particular  language  used,  and  we  have  been  unable  to  find  any 
exactly  similar  case. 

In  Parsons  v.  Lanoe,  1  Vesey,  Sr.,  190,  the  words  **if  I  die 
before  my  return  from  my  journey  to  Ireland,"  etc.,  were  held 
to  constitute  a  contingent  will,  and  an  inoperative  one,  because 
the  maker  returned  home. 

**In  case  I  die  before  I  join  my  beloved  wife,"  etc.,  shared  a 
like  fate.     (Sinclair  v.  Hone,  6  Vesey,  Jr. ) 

In  Todd's  will,  2  Watts  &  Sergeant,  145,  the  testator  had  in 
view  a  certain  journey,  and  the  language  used  was:  **My  wish, 
desire  and  intention  now  is  that  if  I  should  not  return,"  etc. ; 
and  the  will  was  held  to  be  conditiondl.  Also  in  Massie  v. 
Griffin,  2  Met.  (Ky. ),  364,  where  the  will  was  made  while  the 
testator  was  on  a  visit  in  Missouri,  and  he  willed  the  notes 
and  accounts  he  held  on  his  brothers  to  them  in  case  he  never 
returned.  Also '*In  the  Goods  of  Robinson,"  L.  R.,  2  P.  & 
p.,  171,  where  the  words  were:  **In  case  anything  should  hap- 
pen to  me  during  the  remainder  of  the  voyage  from  hence  to 
Sicily  and  back  to  London,  that  I  give  and  bequeath,"  etc. 

In  Maxwell  v.  Maxwell,  8  Met.  (Ky. ),  101,  the  words  were: 

'*If  I  never  get  back  home  I  leave  you  everything  I  have  in 

the  world. "     In  this  case  the  testator  was  away  from   home 
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^hen  the  will  was  made;  he  had  just  eecaped  from  a  steamboat 
disaster;  the  navigation  was  peculiarly  dangerous  at  the  time 
and  the  necessary  continuation  of  his  journey  homeward  con- 
tinued the  danger;  and  it  was  plain  from  the  entire  instrument 
{a  letter)  that  it  was  intended  io  be  operative  only  during  his 
Absence  upon  that  occasion. 

In  Dougherty  v.  Dougherty,  4  Met.  (Ky. ),  25,  the  language 
was:  **As  I  intend  starting  in  a  few  days  to  the  State  of  Mis- 
souri, and  should  anything  happen  that  I  should  not  return 
alive  my  wish  is,'*  etc. 

It  will  be  noticed  in  all  the  above  cases  and  in  others  not 
now  at  hand,  where  the  will  has  been  held  to  be  conditional, 
that  a  specific  contingency  is  named,  and  it  either  confined  to 
a  time  certain  or  a  particular  event. 

In  this  respect  they  are  clearly  distinguishable  from  the  case 
now  presented.  The  will  in  this  instance  fixes  no  limit  or 
time,  as  during  a  particular  journey,  or  for  a  particular  length 
of  time.  No  specific  time  or  particular  event  is  named.  It 
refers  to  no  particular  expected  calamity,  and  the  words  are 
general  in  their  character;  and  this  fact  leads  to  the  conclusion 
that  the  testator,  who  was  evidently  not  an  educated  man  or 
an  adept  in  writing  such  instruments,  did  not  intend  the  dis- 
position of  his  estate  to  depend  upon  whether  he  died  at  or 
away  from  his  home. 

It  would  have  been  an  absurd  condition ;  and  while  it  is  true 
that  he  had  a  right,  if  he  chose  to  impose  it,  yet  whether  it  is 
reasonable  in  its  character  can  properly  be  considered  when  it 
is  a  question  whether  the  words  were  used  as  a  mere  reason  for 
executing  the  paper  or  as  a  condition  upon  which  it  was  to  be- 
come operative. 

It  is  quite  natural  for  a  person  to  give  some  reason  for  mak- 
ing a  will;  and  as  has  been  well  said,  a  **close  and  literal  in- 
terpretation may  very  easily  carry  us  wide  of  the  intention." 

Swinburne  says:  **Albeit  the  testator  make  his  testament  by 
reason  of  some  great  journey,  yet  it  is  not  revoked  by  the  re- 
turn of  the  testator." 
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Where  the  words  **lest  I  should  die  before  the  next  enn,  I 
make,"  etc.,  were  used  in  a  will  written  eighteen  years  belore- 
the  testator's  death,  it  was  upheld.  (Burton  v.  Collingwood, 
4Hagg.,  176.) 

So  **in  case  I  should  die  on  my  travels,"  etc.,  although  the 
testator  returned  home,  it  being  shown  that  he  recognized  tha 
paper  as  his  will  shortly  before  his  death.  (Strauss  v.  Schmidt, 
SPhill.,  209.) 

In  re  Tylden,  18  Jurist,  186,  the  language  of  the  will  wasr 
**If  it  please  Almighty  God  to  call  me  suddenly  from  this  mor- 
tal life,  and  during  my  absence  from  home,  I  leave,"  etc. ;  and 
it  was  sustained,  although  the  testator  died  at  home. 

So  in  re  Dobson,  1  Eng.  Law  Reports,  88,  where  the  word* 
were:  **In  case  of  any  fatal  accident  happening  to  me,  being 
about  to  travel  by  railway,  I  hereby  leave,"  etc.  Also  in 
Thomes  case,  4  Sw.  &  Tr.,  the  language  being,  **I  request  that 
in  the  event  of  my  death  whilst  serving  in  this  horrid  climate^ 
or  any  accident  happening  to  me,  I  bequeath,"  etc. 

In  the  case  of  Bradford's  Adm'x  v.  Bradford,  &c.,  81  Ky., 
— ,  the  language  of  the  will  was  of  a  more  conditional  charr 
acter  than  in  this  instance,  to  wit:  **Being  in  the  full  posses- 
^sion  of  all  my  mental  faculties,  but  in  feeble  health,  and  about 
to  start  upon  a  long  journey,  and  subject  to  the  common 
casualites  of  others,  I  deem  it  prudent  to  provide  for  the  dis- 
position of  my  property  in  case  I  should  not  return;"  and  it 
was  held  that  it  was  not  contingent,  and  although  the  testator 
returned  home  and  lived  for  several  years  thereafter,  yet  it  was 
sustained. 

It  is  shown  in  this  case  that  the  testator  carefully  preserved 
the  paper  in  contest;  that  he  examined  it  the  year  prior  to  his 
death;  and  while  these  facts  can  not  constitute  a  statutory  re- 
publication of  it,  yet  they  illustrate  the  intention  of  the  maker 
of  the  instrument  as  they  tend  to  show  that  he  believed  he  had 
disposed  of  his  property  by  it;  and  while  the  word  **if"  is  an 
apt  one  to  express  a  condition,  yet  the  language  used  is  so  gen- 
eral in  its  character  that  it  shows  the  testator  intended  it  as 
words  of  inducement  to  the  making  of  the  will  only,  and  not 
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that  the  disposition  of  his  property  should  depend  merely  upon 
the  place  of  his  death. 

Judgment  affirmed. 

Woolley  <fc  Buckner  and  O.  A.  Wehle  for  appellants. 

Elliott  &  Hemingray  for  appellee. 


GIBSON.  &c.  V.  SUBLETT'S  EX'OR. 

(Filed  March  10,  1884.) 

Lex  looi  ooDtractns— Married  women-— Where  a  married  woman  domiciled 
in  another  State  has  the  right  under  the  law  of  that  State  to  bind  her8elf  by 
a  promissory  note,  Held— The  note  would  be  binding  on  her  everywhere,  and 
if  sued  on  in  this  State  her  real  estate  here  might  be  subjected  to  its  pay- 
ment, although  the  note,  if  executed  here,  would  not  have  been  valid. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  executor  of  Lewis  Sublett,  deceased,  brought  this 
action  to  recover  personal  judgment  against  appellants,  Tobia& 
and  Era  B.  Gibson,  husband  and  wife,  and  subject  real  prop- 
erty of  the  latter  to  th*e  payment  of  his  debt,  which  is  evi- 
denced by  the  following  note  executed  in  the  State  of  Louisiana, 
the  domicil  of  appellants; 

*'Tigerville,  Terrebonne,  La. 

**We  promise  to  pay  to   Mr.  Lewis   Sublett,  of   Versailles,. 

Woodford  county,  Kentucky,  the  sum   of  seventeen   hundred 

and  fifty  dollars,   ten  per  cent,    interest,  in   eighteen   months 

from  this  day. 

^^TOBIAS  GIBSON, 

**EVA  B.  GIBSON." 

The  lower  court  rendered  judgment  against  Tobias  Gibson 
for  one-half  amount,  less  $50  previously  paid,  and  for  a  sale  of 
the  property  of  Eva  B.  Gibson  to  satisfy  the  other  half,  but 
refused  to  render  personal  judgment  against  her. 

By  the  terms  of  the  note  the  obligors,  according  to  the  laws 
of  Louisiana,  which  govern  in  interpreting  the  contract,  are 
not  severally  bound  for  the  whole,  but  each  is  bound,  if  at  all^ 
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for  one-half  only  of  the  amount.  And  in  this  respect  the  judg- 
ment rendered  is  clearly  right. 

It  seems  that  under  the  laws  of  that  State  a  married  woman 
can  not  by  contract  bind  herself  for  her  husband,  nor  jointly 
with  him  for  debts  contracted  by  him  before  or  during  their 
marriage  for  his  own,  or  the  benefit  of  the  community  existing 
in  virtue  of  the  marriage.  But  she  may  bind  herself  by  con- 
tract executed  jointly  with  him  by  his  authority  when  the 
consideration  is  for  and  enures  to  her  separate  advantage. 
Therefore,  whether  or  not  the  wife  is,  according  to  the  laws  of 
Louisiana,  bound  by  the  note  sued  on  in  this  case  is  a  question 
of  fact  to  be  determined  by  the  evidence. 

At  the  time  the  note  was  executed  appellants  resided  in 
Louisiana  and  Lewis  Sufolett  resided  in  Kentucky.  And  the 
only  evidence  offered  by  appellee  tending  to  fix  the  liability  of 
Eva  B.  Gibson  consists  of  letters  written  by  her  to  Sublett. 

From  these  letters  it  appears  that  a  check  for  $1,700  was 
sent  to  her  by  him  about  the  date  of  the  note,  $50  forming  the 
balance  of  the  consideration,  but  paid  after  the  commencement 
of  this  action,  having  beeo  loaned  previously. 

The  letters  show  that  the  $1,700  was  loaned  at  her  urgent 
and  persistent  solicitation,  for  the  purpose  of  enabling  her  to 
make  an  investment  for  her  separate  and  exclusive  advantage, 
and  upon  the  faith  of  her  promise  to  secure  the  payment  to 
him  by  a  mortgage  upon  a  certain  plantation  in  Louisiana, 
which  she  informed  him  the  money  loaned  would  enable  her  to 
buy,  and  also  upon  her  real  estate  in  Kentucky. 

They  show  farther  that  after  he  sent  the  check  her  husband 
cashed  it,  and  with  the  proceeds  purchased  and  gave  to  her  a 
note  for  $2,465,  bearing  8  per  cent,  interest,  and  secured  by 
mortgage  on  the  plantation  she  expected  to  buy.  And  in  one 
of  the  letters  she  stated  to  him  in  substance  that  whether  she 
succeeded  in  becoming  the  owner  of  the  plantation  or  not  she 
bad  made  a  safe  and  profitable  investment  for  her  own  separate 
advantage  of  the  $1,700. 
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No  mortf^age,  however,  was  ever  executed  to  Sublett,  but  a 
short  time  after  she  received  the  check  the  note  sued  on  was 
executed  and  sent  to  him  by  her. 

The  statements  in  the  letters,  if  credited,  establish  beyond 
controversy  that  the  consideration  of  the  note  sued  on  enured 
to  her  separate  advantage,  and  she  is  consequently  bound  for 
one-half  the  amount. 

But  the  husband,  Tobias  Gibson,  whose  deposition  was  read 
in  evidence,  testifies  that  he  cashed  the  check  sent  to  his  wife 
by  Sublett,  and  with  the  proceeds  paid  an  individual  debt  con- 
tracted by  him  in  1872,  three  years  before  the  Joan  was  made 
to  her,  and  that  no  part  of  the  money  was  received  by  her  or 
enured  to  her  benefit. 

It  is  obvious  that  if  the  testimony  of  the  husband  be  true- 
the  wife  fraudulently  obtained  the  money  from  Sublett,  and 
was  guilty  of  falsehood  in  stating  it  had  been  used  to  purchase- 
the  mortgage  note  for  her  benefit. 

In  our  opinion  the  statements  made  by  the  wife  should  be 
credited  rather  than  the  testimony  of  the  husband. 

In  the  first  place  there  is  nothing  in  the  record  showing  that 
tho  money  was  loaned  upon  the  credit  of  or  for  the  purpose  of 
being  used  by  the  husband.  On  the  contrary,  it  was  obtained 
by  the  wife  in  the  belief  by  Sublett  it  was  for  her  exclusive 
accommodation  and  advantage,  and  upon  the  faith  of  her 
promise  to  repay  it.  If,  therefore,  her  conduct  was  fraudulent, 
the  husband  not  only  connived  at,  but  profited  by  it. 

Second,  the  wife  is  not  shown  in  any  other  way  than  by  the 
testimony  of  her  husband  to  have  voluntarily  acted  in  bad 
faith.  But  by  his  own  deposition  it  is  made  apparent  that  he 
deliberately  planned  to  cheat  Sublett  out  of  at  least  one-half 
the  amount  loaned  to  his  wife.  He  testifies  that  he  is  a  prac- 
ticing lawyer  in  Louisiana,  and  acquainted  with  the  laws  of 
that  State,  and,  therefore,  must  be  presumed  to  have  pur- 
posely so  drawn  the  note  sued  on  as  to  make  himself  liable  for 
only  one-half  of  it,  though  getting,  according  to  his  testimony, 
the  benefit  of  the  whole,  while  relieving  and  expecting  his  wife 
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would  be  released  altogether.  And  in  furtherance  of  the 
•scheme  he  answered  the  petition  denying  the  right  of  appellee 
under  the  laws  of  Louisiana  to  recover  of  him  more  than  one- 
half  the  note,  and  testified  as  a  witness  to  facts  which,  if  true, 
relieve  his  wife  entirely.  His  conduct,  therefore,  has  not 
been  such  as  to  entitle  hii»  to  credit. when  contradicted  by  the 
statements  of  his  wife. 

Taking  the  statements  made  by  Eva  B.  Gibson  as  true,  the 
question  arises  whether  her  real  property  in  Kentucky,  in  which 
she  has  a  general  estate,  can  be  subjected  to  the  satisfaction  of 
one-half  the  note  for  which,  according  to  the  Jaws  of  Louisiana, 
she  is  bound. 

By  section  2,  article  2,  chapter  52,  General  Statutes,  the 
real  estate  of  a  married  woman  is  made  liable  for  her  debts 
and  responsibilities  contracted  after  marriage,  on  account  of 
necessaries  for  herself  or  any  member  of  her  family,  her  hus- 
band included,  as  shall  be  evidenced  by  writing  signed  by  her. 
But  the  debt  sued  on  in  this  case  was  not  contracted  for  neces- 
saries in  the  meaning  of  the  General  Statutes.  Nor  could  her 
real  estate  be  subjected  to  the  debt  in  question  in  virtue  of  any 
express  statute  of  this  State. 

The  question  then  to  be  determined  is  whether,  appellant 
being  bound  by  the  contract  according  to  the  laws  of  the  State 
of  Louisiana,  where  it  was  made,  and  consequently  her  real  es- 
tate there  being  subject  to  the  payment  of  it,  her  property  here 
should  be  likewise  made  subject. 

Her  property  would  not  be  subject  if  the  note  had  been  exe- 
cuted here,  because  under  the  laws  of  this  State  she  is  not 
capable  of  binding  herself  at  all  by  a  contract  like  the  note 
sued  on.  But  it  is  a  recognized  rule  that  **as  to  acts  done  and 
rights  acquired  and  contracts  made  in  other  countries  touching 
property  therein,  the  law  of  the  country  where  the  acts  are 
done,  the  rights  are  acquired  or  the  c(jntracfcs  are  made  will 
generally  govern  in  respect  to  the  capacity,  state  and  condition 
of  pernons"  (Story  Conflict  of  Laws,  section  102).  And  '*if 
by  the  law  of  the  place  of  the  doniicil  of  the  husband  a  mar- 
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ried  woman  has  a  capacity  to  sue,  or  to  make  a  contract  or  to 
ratify  an  act,  her  acts  so  done  will  be  held  valid  everywhere." 
(Ibid,  section  66a.) 

If  then  the  contract  is  to  be  held  valid  and  binding  here  be- 
cause it  is  so  in  thq  State  where  it  was  made,  it  would  seem  to 
reasonably  follow  that  her  property  here  should  be  subject. 
For  to  hold  that  a  valid  and  binding  contract  is  not  enforcible 
at  any  time,  nor  in  any  manner,  is  absurd. 

As  said  in  Hart  v.  Grigsby,  14  Bush,  644:  **The  power  to 
make  a  contract  necessarily  subjects  the  person  possessing  the 
power  to  the  obligations  legally  incident  to  the  contract  made 
in  the  exercise  of  that  power." 

In  our  opinion  whenever  it  is  ascertained  and  determined  by 
judgment  of  courts  that  a  contract  made  by  a  married  woman 
in  another  State  is  valid  and  binding,  as  according  to  the  rule 
founded  upon  comity  between  the  States  the  contract  in  this 
case  must  be  adjudged,  the  remedy  provided  for  the  satisfac- 
tion of  judgments  should  be  applied,  as  though  the  judgment 
was  against  a  feme  sole  or  a  married  woman  invested  with  the 
rights  and  subject  to  the  responsibilities  of  a  feme  sole. 

As  there  is  no  assignment  of  error  for  the  failure  of  the 
lower  court  to  render  personal  judgment  against  Eva  B.  Gib- 
son, it  is  not  necessary  to  decide  in  reference  thereto. 

Judgment  affirmed. 

J.  W.  Gillespie  for  appellants. 

Porter  &  Wallace  for  appellee. 
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Suell's  PriDciples  of  Equity.  By  Edmund  H.  T.  Suell.  First 
American  from  the  Sixth  London  Edition;  by  John  D.  Law* 
son.     W.  H.  Steveiison,  St.  Louis,  Mo.,  1885.     Price  $5.00. 

The  faot  that  this  work  has  gone  through  six  editions  raises 
a  strong  presumption  in  its  favor.  We  have  read  several  chap* 
ters  in  it  with  interest.  The  student  will  think  it  a  good  sub* 
stitute  for  Story's  two  ponderous  and  diffusive  volumes  from 
which  most  of  us  got  our  first  taste  of  equity. 
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COURT  OF  APPEALS  AND  SUPERIOR  COURT- 

Not  to  be  reported  in  full— Alphabetically  arranged 
according  to  their  subject-matters. 


Adverse  Poflsession— 
1.  Void  deed— When  one  enters  upon  land  under  an  exeoiitory  contract  of 
purchase  his  possession  is  amicable  so  long  as  he  looks  to  his  vendor  for 
title,  but  whenever  a  deed  is  made  to  him  his  possession  becomes  ad- 
verse, although  the  deed  may  be  void  and  pass  no  title,  provided  he  then 
ceases  to  look  to  the  vendor  for  title  and  claims  the  land  as  his  own. 
9.  Champerty— A  possession  may  toll  the  ri^ht  of  entry  and  be  adverse  under 
the  limitation  act  while  It  is  not  so  under  the  law  against  champerty. 
Henderson.  &c.  v.  Dupree.  &o.  March  SI,  1885.  Ballard  Cir.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap.,  aflf.  W.  G.  Bullitt  and  J.  D.  Wilds  for  appellants; 
Nichols  &  Hawes  for  appellees. 

Agency- 
Agent  violating  instructions— A  mortgagee  who  had  obtained  a  decree  for 
the  .stile  of  mortgaged  tobacco  agreed  that  the  mortgagor  might  take  the 
tobacco  to  a  particular  warehouse  for  sale,  the  proceeds  to  be  paid  to 
the  .commissioner  and  credlt*»d  on  the  judgment.  The  mortgagor  em- 
ployed negro  men  to  take  the  tobacco  to  market  and  sell  It  for  him  and 
bring  him  the  proceeds  of  sale,  which  they  did,  taking  it,  however,  to  a 
different  warehouse  from  that  designated  by  the  n)ortgagee. 

Held— That  the  title  passed  to  the  purchaser,  nothing  appearing  to  in- 
dicate that  the  agent  was  not  clothed  with  a  general  authority  to  sell  In 
the  ordinary  course  of  trade.  Abernathy  &  Co.  v.  Nelson.  Feb.  4,  1885. 
Todd  Cir.  Ct.  OpIn.  by  Ward.  P.  J.,  Sup.  Ct.,  rev.  Feland  &  Wood 
for  appellants ;  Ben  T.  Perkins,  Jr.,  for  appellee. 

Appeals— 

1.  Exceptions— It  is  not  necessary  to  make  any  objection  or  exception  to 

a  final  judgment  in  order  to  secure  a  reversal,  nor  does  the  fact  that  the 

appellant's  counsel  may  have  prepared  the  judgment  affect  the  parties 

or  their  rights.     Craycraft  v.  Duncan,  &c.    March  5,  1885.     Carter  Cir. 

Apiil,  1885—4 
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Ct.  Opln.  by  Pryor,  J.,  Ct.  Ap.,  aff.    Botts  &  Davis  for  appellant;  B. 
F.  Bennett  and  Roe  Sc  Roe  for  appellees. 

2.  Want  of  Jurisdiction —The  consent  of  parties  can  not  confer  Jurisdiotion 
upon  tills  court  to  revise  a  judgment  from  which  no  appeal  has  been 
fj^ranted.  Dean  v.  Dean's  Adm'r.  February  4,  1886.  BreciEinridRe  Cir. 
Gfc.  Opin.  by  Richards,  J.,  Sup.  Ct.,  striking;  from  docket.  Lewis  & 
Fairleigb  and  Einoheloe  &  Eskrldgo  for  appellant;  G.  W.  Williams  and 
J.  A.  Dean  for  appellee. 

8.  Amount  In  controversy— Appellant  having  judgment  and  return  of  '*do 
property,"  sought  to  subject  a  fund  in  the  bands  of  a  garnishee.  Ap- 
pellee intervened  and  the  fund  was  adjudged  to  him.  Held— That  the 
amount  in  the  hands  of  the  garnishee  was  the  value  in  controversy,  and 
that  being  less  than  1100  this  court  has  no  jurisdiction  of  the  appeal. 
Beauchamp  v.  Miles.  March  18.  1885.  Marion  Cir.  Ct.  Opin.  by  Rich- 
ards, J.,  Sup.  Ct.,  dis.  John  McChord  for  appellant;  J.  B.  Thompson 
for  appellee. 

Assignment  for  Benefit  of  Creditors— 

1.  Fraud— The  fact  that  a  deed  of  assignment  for  the  benefit  of  creditors 

recites  that  some  of  the  creditors  are  pressing  the  debtor  and  will  so 

sacrifice  his  property  as  to  make  it  impossible  to  pay  all  his  creditors, 

does  not  manifest  a  fraudulent  intention  to  hinder  and  delay  creditors. 

9.  The  fact  that  the  assignee  of  a  stock  of  goods  employs  the  assignor  in 
the  store  as  a  salesman  is  not  a.badge  of  fraud.  Sachs,  &c.  v.  Hess,  &c. 
March  18,  1885.  Hardin  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff. 
Bush  &  Robertson  and  Brown  &  Haycraf t  for  appellants ;  James  Mont- 
gomery for  appellees. 

3.  Assignment  by  one  partner— The  assignment  by  one  of  two  partners  of 
all  his  property,  including  his  Interest  in  the  firm  assets,  for  the  benefit 
of  creditors,  dissolves  the  partnership,  the  assignee  and  the  other  partner 
becoming  tenants  in  common  of  the  partnership  property,  and  if  firm 
creditors  seek  to  subject  the  property  by  attachment  to  the  payment  of 
their  debts  it  is  not  only  the  right  of  the  assignee,  but  his  duty,  to  pre- 
vent these  creditors  from  thus  withdrawing  from  his  hands  for  their  sole 
benefit  what  has  been  confided  to  him  for  the  benefit  of  all  alike,  and  in 
the  discharge  of  this  duty  he  may  show  as  a  reason  why  the  attachment 
should  not  be  sustained  that  it  was  obtained  by  collusion  between  the 
attaching  creditor  and  the  partner  who  has  not  assigned.  Hobbs  v. 
Merrifield's  Ass'ee.  March  26.  1885.  Nelson  Cir.  Ct.  Opin.  by  Bow- 
den,  J.,  Sup.  Ct.,  aff.  J.  W.  Thomas  for  appellant;  John  D.  Wickliffe 
for  appellee. 

Assignment  for  Benefit  of  Creditors- 
Assignee's  action— Venue  of— A  conveyance  of  land  in  two  counties,  oper- 
ating as  a  transfer  for  the  benefit  of  creditors,  authorized  a  proceeding 
in  either  county  for  the  sale  of  the  land  and  a  distribution  between  cred- 
itors. The  recording  of  the  conveyance  was  not  the  act  of  insolvency, 
and  it  was,  therefore,  not  necessary  to  sue  in  the  county  in  which  the 
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tsonrcyanee  was  recorded.  AdkinsoD  v.  Riley.  March  10,  1885.  Wasb- 
iDgton  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  P.  B.  Tbompsoii, 
Sr.,  for  appellant. 

AsBigDor  and  ABsigDee— 

Reoourse— DillgeDoe— In  order  tbat  the  assignee  of  a  note  may  preserve  bis 
reoourse  upon  the  assignor  he  mnst  commenoe  suit  at  the  first  term  of 
such  court  as  has  jurisdiction  after  the  assignment  and  maturity  of  the 
notes,  at  which  Judgment  might  be  obtained,  and  an  assignee  is  re- 
quired to  take  notice  of  the  unusual  Jurisdiction  of  a  police  court  in  the 
county  of  the  maker's  residence,  although  he  lives  in  another  county. 
Potter  &  Ca  v,  Manion.  March  11,  1886.  Allen  Cir.  Ct.  Opin.  by 
Bowden,  J.,  Sop.  Ct.,  aff.    W.  E.  Settle  and  B.  W.  Hines  for  appellants. 

Attaohments— 

1.  Priority  of  liens— Where  the  jurisdiction  of  the  court  depends  upon  the 
contingency  of  the  defendant's  subsequent  consent,  and  the  plaintilT  has 
an  attacbmment  levied  before  that  consent  is  given,  the  act  of  consent, 
when  given,  may  relate  back  so  as  to  affect  the  defendant,  but  can  not 
affect  other  liens  already  acquired. 
S.  Answer  of  garnishee—Lis  pendens— The  answer  of  a  garnishee  setting 
out  the  debt  he  owes  the  defendant  creates  a  lis  pendens  affecting  liens 
subsequently  acquired,  although  the  garnishee  was  not  served  with  a 
notice  specifying  the  debt  sought  to  be  attached.  Shaw  v.  Carrick,  &c., 
Ez'ors.  February  4,  1886.  Scott  Ct.  Com.  Pleas.  Opin.  by  Bowden, 
J.,  Sup.  Ct.,  aff.  W,  S.  Darnaby  for  appellant;  James  F.  Askew  for 
appellees. 

Bail  Bond- 
Mistake  in  name— A  person  having  been  indicted  under  the  wrong  name 
and  an  order  entered  permitting  'Hhe  defendant"  to  give  bail,  upon  the 
correction  by  the  court  of  the  mistake  in  the  name  it  was  not  necessary 
to  repeat  the  order  allowing  bail,  and  the  real  culprit  having  been 
arrested,  admitted  to  bail,  tried  and  convicted,  the  mistake  in  the  in- 
dictment, which  was  corrected  before  the  bail  bond  was  executed,  is  not 
available  as  a  defense  to  the  surety  in  the  bond.  Decker  v.  Common- 
wealth. February  4,  1885.  Daviess  Cir.  Ct.  Opin.  by  Richards,  J., 
Sup.  Ct.,  aff.  Haycraft  &  Slack  for  appellant;  P.  W.  Hardin  for  ap- 
pellee. 

Billiard  Tables— 
What  is— License— A  rectangular  table,  with  cushions  on  the  sides, 
with  four  pockets,  one  in  oach  corner,  and  on  which  games  are  played 
with  cues  and  balls,  is  a  billiard  table  within  the  meaning  of  the  statute 
requiring  license  to  be  obtained  to  keep  a  billiard  table.  It  is  imma- 
terial what  games  are  played  on  the  table ;  if  kept  for  public  use,  and 
billiards,  pool  or  any  other  game  is  played  upon  it,  the  party  keeping  it 
is  guilty. 

To  own  or  have  possession  of  a  billiard  table  not  used  by  the  public  is 
no  violation  of  the  statute. 
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The  judgment  in  this  case  is  affirmed  because  the  indictu^ent  fails  to^ 
state  a  public  offense,  but  the  court  holds  that  the  defendant  who  kept 
what  is  now  known  as  a  pool  table,  upon  which  the  game  of  pool  alone 
was  played,  should  have  had  license  to  keep  a  billiard  table.  Common- 
wealth V.  Montedonico.  March  12,  18&5.  Jefferson  Cir.  Ct.  Opln.  by 
Pryor,  J.,  Ct.  Ap.,  aff.  Basil  W.  Duke,  A.  G.  Caruth,  Kohn  &  Barker, 
James  P.  Helm  and  P.  W.  Hardin  for  appellant ;  Kinney  &  Kinney  and* 
H.  Clay  for  appellee. 

Bills  and  Notes— 
Alteration— Where  the  acceptor  of  a  bill  of  exchange  for  |3,C00,  executed 
for  his  accommodation,  offered  it  for  sale,  and  the  bank  declining  to 
invest  more  than  $1,500  in  the  paper,  a  credit  of  that  amount  was  en- 
tei-ed  across  the  face  of  the  bill  and  the  balance  less  the  discount  paid  to 
the  acceptor,  the  entry  of  the  credit  was  not  such  a  material  alteration < 
of  the  bill  as  to  release  the  drawers  and  indorsers;  nor  does  the  fact 
that  the  proceeds  did  not  accomplish  the  purpose  intended  by  the  ob- 
ligors release  them,  it  not  appearing  that  the  holder  was  informed  of 
that  purpose  before  purchasing.  Jett,  &c.  v.  Farmers  and  Traders 
Bank.  March  25,  1885.  Daviess  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup. 
Ct.,  aff.  G.  W.  Williams,  and  W^ir,  Weir  &  Walker  for  appellants;. 
Owen  &  Ellis  for  appellee. 

Boundary- 
Long  acquiescence— Where  parties  met  upon  land  off  of  which  one  had 
agreed  to  sell  the  other  a  certain  number  of  acres  and  Hxed  the  division 
line,  long  acquiescence  in  the  line  so  llxed,  each  paity  having  been  in 
possession  of  his  portion  so  allotted  for  about  fifteen  years,  forbids  its 
now  l)eing  disturbed.  Finn  v.  Roohford,  &c.  March  14,  1885.  Pendle- 
ton Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  Clarke  &  Applegate  for 
appellant;  C.  H.  Lee  for  appellees. 

Champerty— See  Adverse  Possession. 

Common  Carriers- 
Express  company- Special  contract—Under  a  special  contract  by  which  it 
was  provided  that  $50  was  to  be  the  limit  of  appellant's  liability  in  case 
of  'Moss  or  damage"  to  a  package  intrusted  to  its  care,  as  it  does  not 
appear  that  the  package  was  either  lost  or  damaged,  but  that  it  is  still 
in  the  possession  of  the  company's  agent,  the  shipper  is  entitled  to  re- 
cover the  value  of  the  package  and  is  not  limited  to  the  amount  fixed  by 
the  contract.  It  is  unnecessary  for  the  court  to  p»iss  upon  the  validity 
of  the  special  contract.  Southern  Express  Co.  v.  Gutman.  March  38, 
1886.  McCracken  Cir.  Ct.  Opin.  by  Richards,  J..  Sup.  Ct.,  modifying 
a  former  opinion.  Bigger  &  Reid,  F.  E.  Whitfield,  T.  D.  Young  and 
Sachs  &  Sachs  for  appellant;  W.  D.  Greer  and  C.  S.  Marshall  for  ap- 
pellee. 

Continuance — 
Diligence  in  serving  subpcena— The  statement  in  an  affidavit  for  a  contin- 
uance that  a  subpcena  has  been  issued  for  an   absent  witness  does    not^ 
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show  sufflcieut  dlligeDce,  aod  the  failure  to  place  the  subpoena  in  the 
hands  of  the  proper  officer  for  service  Is  not  excused  hy  the  statement 
that  before  the  defendant  could  have  it  done  he  heard  the  proposed  wit- 
ness had  left  the  State.  It  is  not  proper  diligence  to  rely  upon  hearsay 
in  such  a  matter. 
'^.  Personal  attendance  of  witness-^The  defendant  was  not  entitled  to  a 
continuance  on  account  of  the  absence  of  a  witness,  whose  deposition  he 
had  taken  under  leave  obtained  from  the  court  at  the  preceding  term 
upon  his  affidavit  that  the  witness  was  very  old  and  physically  unable 
to  attend  court,  although  the  affidavit  for  a  continuance  stated  that  his 
personal  presence  in  court  was  necessary  that  the  defendant  might  ob- 
tain the  full  lx»neflt  of  his  testimony,  nothing  appearing  to  show  that  his 
condition  had  in  any  way  changed  from  what  it  was  when  the  leave  was 
obtained  to  talve  his  deposition.  Davis  v.  Commonwealth.  March  7. 
1885.  Woodford  Cir.  Ct.  Opin.  by  Holt,  J..  Ct.  Ap..  aff.  P.  B.  Thomp- 
son, Sr. ,  J.  W.  Gillespie  and  Porter  &  Wallace  for  appellant;  D.  L. 
Thornton  and  P.  W.  Hardin  for  appellee. 

•Contracts— See  Trusts,  1— 

1.  Illegal— Remedy— Cancellation— While  no  action  can  be  maintained 
either  in  equity  or  at  law  upon  an  illegal  contract,  it  does  not  follow 
that  no  affirmative  relief  of  any  character  can  ()e  granted  in  equity.  If 
the  contract  is  executory,  its  illegal  character,  if  not  apparent  upon  the 
face  of  it,  will  be  grounds  for  cancellation  in  equity.  Wilcox,  Cope  & 
Co.  V.  Bnckner.  March  4,  1885.  McCracken  Ct.  Com.  Pleas.  Opin.  by 
Richards,  J.,  Sup.  Ct.,  aff.  L.  D.  Husbands  for  appellants;  Thos.  E. 
Moss  for  appellee. 

2.  Past  oohabiti^tion— While  past  cahabitation  may  not  be  sufficient  to  sup- 
port an  express  promise  in  writing,  unless  it  is  a  compensation  for  in- 
jured reputation  by  seduction  or  some  particular  hurt  done,  yet  if  the 
man,  being  in  equal  fault,  vests  in  the  woman  title  to  personal  prop- 
erty, it  is  quite  a  different  matter  when  he  seeks  to  recover  it  from  her. 
Clark  v.  Doke's  Adm'r.  March  18,  1885.  Nelson  Cir.  Ct.  Opin.  by 
Bowden,  J.,  Sup.  Ct.,  aff.  J.  C.  Wickliffe  for  api)ellant;  John  A.  Ful- 
ton for  appellee. 

3.  Sale  of  goods— To  l)e  appraised— Misconduct  of  appraisers— Estoppel- 
Appellee  sold  to  appellant  his  household,  school  and  kitchen  furniture, 
appellant  agreeing  to  pay  value  of  goods  as  fixed  by  appraisers,  one 
selected  by  eacli  pfirty,  these  two  to  select  a  third  man  if  necessary, 
'•broken  and  useless"  articles  to  be  exempt  from  appraisement.  Held— 
That  if  the  appraisers  improperly  decided  that  certain  articles  were  not 
"broken  and  useless,"  and  placed  too  high  a  value  on  others,  this  fact 
alone  can  not  justify  the  court  in  relieving  appellant  from  his  express 
promise  to  pay  the  valuation  of  the  appraisers.  Moreover,  the  appellant 
having  accepted  the  articles  without  objection  after  each  had  been 
pointed  out  to  him  with  the  appraisement  in  his  hands,  he  is  now  es- 
topped to  complain.     Chenault  v.  Pinkerton,  &c.     March  II,  1885.     Mad- 
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..iflon   Cir.  Ct.    OpiD.   by  Bowdeo,  J.,    Sup.  Ct.,   aff.    C.   F.   &  A.   R- 
Burnam  for  appellant ;  Gaperton  &  Smith  and  John  Elliott  for  appellees. 

Conversion— 
Measure  of  damages— In  actions  for  oonversion  of  personal  property  the 
value  of  the  property  at  the  time  of  its  conversion,  with  interest,  is  the- 
general  and  reoognized  rule  for  measuring  damages.  The  plaintiff  can 
not  recover  the  value  of  the  property  and  also  the  value  of  its  use  by  the- 
defendant.  Levi,  &;o.  v.  Stallard.  March  4,  1886.  Jefferson  Ct.  Com. 
Pleas.  Opin.  by  Ward,  P.  J..  Sup.  Ct.,  rev.  Dupuy  &  Twyman  fop- 
appellants;  Kinney  &  Chatterson  for  appellee. 

Costs- 
Amending  pleadings— If  pleadings  have  to  be  amended  or  reformed  the- 
party  in  fault  must  pay  the  cost  occasioned  by  his  fault.  Therefore, 
when  the  Court  of  Appeals  reversed  a  judgment,  with  directions  to  per- 
mit the  plaintiffs  to  amend  their  petition,  the  plaintiffs  ought  to  have 
been  compelled  to  "pay  all  costs  after  the  answer  of  the  defendant  up  to 
the  answer  of  the  amended  petition,  although  the  Court  of  Appeals  did 
not  impose  terms.  Harwood,  &c.  v.  Baldwin  &  Co.  March  25,  1885^ 
Kenton  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Hallam  &  Per- 
kins for  appellants;  Fisk  &  Fisk  for  appellees. 

County  Levy—  . 
Power  of  county  court— A  county  court  having  made  a  suflBoient  levy  to- 
pay  the  interest  for  certain  years  upon  railroad  bonds  issued  by  the 
county,  its  power  to  levy  is  exhausted,  and  it  can  not  be  required  to* 
make  another  levy.  The  fact  that  the  plaintiff's  interest  bonds  have 
been  merged  in  a  judgment  does  not  preclude  him  from  being  paid  out- 
of  the  sum  levied  to  pay  all  interest,  of  which  his  was  part.  Pitchford, 
&o.  V.  Foster.  February  4,  1885.  Allen  Cir.  Ct.  Opin.  by  Bowden,  J., 
Sup.  Ct.,  rev.  Wilkins  &  Sims  and  E.  W.  Hines  for  appellants;  J.  J. 
Gate  wood  for  appellee. 

Courts- 
Construction  of  statute— The  word  "co-extensive,"  as  used  in  an  amende 
atory  act  declaring  that  the  jurisdiction  of  a  police  judge  "in  said  tow]> 
and  county"  is  "made  co-extensive"  with  that  of  the  judge  of  the  quar- 
terly court,  means  "concurrent,"  and  was  intended  to  increase  the 
amount  of  which  the  court  should  have  jurisdiction,  and  not  to  extend 
the  territory  within  which  that  jurisdiction  should  exist,  the  jurisdic- 
tions being  extended  territorially  by  the  phrase  "in  said  town  and 
county,"  having  originally  been  limited  to  the  town.  Potter  &  Co.  v. 
Marion.  March  11,  1885.  Allen  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup. 
Ct.,  aff.    W.  E.  Settle  and  E.  W.  Hines  for  appellants. 

Criminal   Law— See  Franchise— 
1.  Trespass  and  injury  to  property— The  proper  designation  of  the  offense- 
described  in  section  7,  article  28,  chapter  29,  General  Statutes,  is  "tres- 
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pass  and  Injary  to  property,"  but  ao  Indiotment  for  the  defense  is  not 
rendered  bad  by  Its  designation  of  the  offense  as  *' malicious  mischief.*' 
2.  Indictment— Where  the  words  of  a  statute  are  descriptive  of  an  offense, 
the  indictment  should  follow  the  languafi^e,  but  the  words  "not  with 
felonious  intention"  are  not  descriptive  of  the  offense  of  *' trespass  and 
injury  to  property,"  and  their  omission  from  the  indictment  is  imma- 
terial. Commonwealth  v.  Sherman,  &c.  February  4,  1886.  Johnson 
Cir.  Ct.  Opln.  by  Richards,  J.,  Sup.  Ct.,  rev.  P.  W.  Hardin  for  ap- 
pellant. 

Damages- 
New  trial  for  smallness  of— A  new  trial  can  not  be  granted  on  account  of 
the  smallness  of  damages  in  any  case  where  they  cover  the  actual  pecu- 
niary loss  sustained;  and  while  the  plaintiff  in  this  case,  if  entitled  to 
recover  at  all,  was  entitled  to  recover  a  greater  amount  than  that  fixed 
by  the  jury,  yet  as  the  decided  weight  of  evidence  tends  to  the  conclu- 
sion that  there  was  no  such  contract  as  was  declared  on,  it  can  not  be 
said  that  the  damages  assessed  did  not  equal  the  actual  pecuniary  loss 
sustained  by  the  plaintiff.  Callahan  v.  Harris.  March  SI,  1886.  Jeffer- 
son Ct.  Com.  Pleas.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap.,  aff.  on  original 
and  cross  appeal.  Alpheus  Baker  and  S.  B.  Toney  for  appellant;  Chas. 
H.  Gibson  for  appellee. 

Depositions— 
Where  each  party  in  an  equitable  action  has  given  his  deposition,  and  one 
of  them  dies  before  the  trial,  the  deposition  of  the  living  party  may  be 
read,  although  the  representative  of  the  decedent  refuses  to  introduce 
his  deposition.  Lear  v.  Smith's  Adm'r.  March  11,  1886.  Washington 
Cir.  Ct.  Opln.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  Russell  &  Selecman  for 
appellant ;  John  W.  Lewis  for  appellee. 

Devise — 
Defeasible  fee— Under  a  devise  of  a  defeasible  fee  the  profits,  unless  other- 
wise disposed  of  by  the  will,  remain  the  property  of  the  first  devisee  and 
pass  to  his  heirs  or  personal  representative.  (See  original  opinion.  6  Ey. 
Law  Rep. ,  689,  to  which  the  court  adheres,  with  the  above  addition. ) 
Lynn's  Adm'r  v.  Kennedy.  March  81,  1885.  Kenton  Ch.  Ct.  Opin.  by 
Hines,  Ch.  J.,  granting  rehearing  and  rev.  W.  Lindsay  and  Simmons 
&  Schmidt  for  appellant. 

Dower— See  Partnership,  1,  2— 
1.  Homestead  included  in  estimating  dower— In  an  action  to  foreclose  a 
mortgage  the  wife  of  the  mortgagor  filed  a  petition  claiming  a  home- 
stead, the  value  of  which  was  paid  to  her.  the  property  being  indivisible. 
In  an  action  by  her  to  recover  dower  in  the  same  property  after  her  hus- 
band's death  she  admitted  that  she  had  received  the  value  of  the 
homestead  during  her  husband's  life,  and  still  had  it.  Held— That  It 
would  be  unjust  in  allotting  dower  not  to  charge  the  widow  with  the 
value  of  the  homestead  thus  adjudged  to  her  upon  her  own  petition,  al- 
though received  by  her  in  her  husband's  lifetime. 
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2.  Rents— Receiver— When  a  widow  is  entitled  to  dower  In  property  which 
is  indivisible  it  is  proper  to  appoint  a  receiver  to  rent  it  out  for  the  pur- 
pose of  allowinK  to  the  widow  her  one- third  of  the  rents.  Holloway's 
Ex'or  V.  Harris.  March  31,  1885.  McCracken  Cir.  Ct.  Opin.  by  Holt, 
J.,  Ct.  Ap.,  rev.  L.  P.  Little,  Joe  McCarroU  and  Henry  Burnett  for 
appellant ;  Thomas  E.  Moss  for  appellee. 

Estoppel— See  Contracts,  3. 

Evidence— 

1.  Conspiracy— Upon  a  charge  of  conspiracy  in  the  commission  of  crime 
any  fact  which  shows  the  relation  of  the  parties  charged  with  the  crime, 
or  which  is  necessary  to  introduce  or  explain  another  fact  in  issue,  or  which 
afforded  an  opportunity  for  any  transaction  which  is  proi)erly  in  issue, 
may  be  proved,  as  may  any  fact  which  tends  to  show  that  facilities  or 
motives  existed  for  the  commission  of  the  crime,  even  evidence  tending 
to  prove  a  distinct  offense  may  be  admissible  if  it  tends  to  show  any  of 
these  things  or  is  so  connected  as  to  form  a  part  of  one  entire  conspiracy. 

In  this  case,  In  which  the  defendants  were  charged  as  co-conspirators 
for  the  murder  of  the  husband  of  one  of  them,  the  motive  assigned  for 
the  crime  being  the  obtention  of  insurance  money,  any  circumstance 
which  t-ended  to  show,  however  slightly,  that  the  defendants  were  en- 
deavoring to  get  control  of  the  deceased  and  his  property  by  agreement 
or  concerted  action  was  competent. 

2.  Expert  testimony— The  rule  that  requires  that  hypothetical  questions 
asked  of  experts  shall  be  based  upon  proved  facts  only  does  not  require 
that  the  exact  language  of  the  witnesses  be  used,  nor  does  it  require 
that  the  questions  shall  be  based  upon  facts  conclusively  established  by 
the  testimony ;  hypothetical  questions  can  be  based  upon  any  state  of 
facts  that  any  of  the  testimony  sustains,  although  there  may  be  conflict- 
ing testimony.  Davis  v.  Commonwealth.  March  7,  1885.  Woodford 
Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aflf.  P.  B.  Thompson,  Sr.,  J.  W. 
Gillespie  and  Porter  &  Wallace  for  appellant:  D.  L.  Thornton  and  P. 
W.  Hardin  for  appellee. 

3.  Declarations  of  agent— The  statements  of  an  agent  bind  the  principal, 
if  made  while  in  the  discharge  of  his  duty,  but  recitals  by  the  agent  of 
past  transactions  to  which  he  was  not  a  party,  and  about  which  he 
could  have  no  personal  knowledge,  are  not  competent  against  his  prin- 
cipal, being  simply  hearsay.  McCormick  Harvesting  Machine  Co.  v. 
Ripley.  March  25,  18S5.  Lou.  Ch.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct., 
rev.     N.  Crutchfleld  for  appellant;  John  Stites  for  appellee 

4.  As  to  transaction  with  decedent— A  partnership  agreement  being  lost, 
the  statements  of  the  attorney  who  drafted  it  as  to  its  contents  are  com- 
petent against  the  widow  of  a  deceased  partner  claiming  dower,  as  are 
also  the  entries  upon  the  piirtnership  books. 
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5,  Refusal  to  produce  books— The  failure  or  refusal  of  a  party  to  produce 
books  which  it  is  within  his  power  to  produce  authorizes  the  conclusion 
that  statements  made  by  a  skilled  accountant  who  has  examined  the 
books,  as  to  entries  therein,  are  correct.  Bowler,  &o.  t.  Blair.  March 
7,  1886.  Kenton  Ch.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  John  W. 
Stevenson,  W.  Lindsay  and  Benton  &  Benton  for  appellants;  J.  G.  Car- 
lisle and  W.  W.  Cleary  for  appellee. 

Exceptions— 

1.  Jurors  are  ** bystanders"— Jurors  trying:  a  casp  are  ** bystanders"  within 
the  meaning  of  subsection  3  of  section  337  of  the  Code. 

2.  Exceptions  attested  by  bystanders -An  exception  the  truth  ('f  which  is 
attested  by  two   bystanders,  as  provided  by  subsection  8  of  section  337  of 

-  the  Code,  need  not  contain  anything  except  the  particular  matter  about 
which  there  is  a  difference  of  opinion.  DawKon  v.  L.  &  N.  R.  R.  Co. 
February  3,  1885.  Bullitt  Cir.  Ct.  Opin.  by  Hines.  Ch.  J.,  Ct.  Ap., 
rev.  F.  P.  Sr.raus,  W.  R.  Kinney  and  Charles  Carroll  for  appellant;  W. 
Lindsay  and  W.  R.  Thompson  for  appellee. 
5.  The  appellant  waived  his  exceptions  to  depositions  by  failing  to  have 
the  court  act  upon  them.  Holmes,  &c.  v.  Curtis,  &c.  March  19,  1885. 
Robertson  Cir.  Ct.  Opin.  by  Hines,  Ch.  J.,  Ct.  Ap..  aff.  Deniiug  & 
Osveiis  for  appellants;  Winfleld  Buckler  for  appellees. 

Exijert  Testimony— See  Evidence. 

Forcible  Entry  and  Detainer- 
New  trial— After  judgment  has  been  entered  according  to  the  inquisition 
on  a  forcible  entry  and  detainer  the  judge  or  justice  who  presides  has 
no  power  to  disturb  it:  the  only  new  trial  provided  for  is  by  a  traverse 
in  the  circuit  court,  which  must  be  taken  in  three  days.  Scaggs  v. 
Fife.  Feliruary  4,  18S5.  Uiwrence  Cir.  Ct.  Opin.  by  Bowden,  J.,  Ct. 
Ap.,  alT.     Stewart  &  Stewart  for  appellant. 

Franchise- 
Raising  dam— The  county  court  having  granted  a  privlleee  to  erect  a  dam 
not  to  exceed  a  certain  height,  the  grantee,  by  building  his  dam  at  a 
less  height,  did  not  forfeit  the  privilege,  and  Is  not  liable  to  indictment 
for  subsequently  raising  his  dam  to  the  height  authorized  by  the  grant. 
Cumberland  River  Lumber  Co.  v.  Commonwealth.  March  7,  1885. 
Whitley  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  Wra.  Lindsay  for 
appellant. 

Fraudulent  Conveyance— 

1.  From  father  to  son— A  purchased  land  at  decretal  sale  in  his  own  name 
and  executed  bond  for  the  purchase  price,  but  the  commissioner,  by  his 
direction,  executed  a  conveyance  to  his  two  sons.  In  an  action  by  a 
creditor  of  A  to  set  aside  the  conveyance  as  fraudulent  both  A  and  his 
sons  testified  that  the  father  acted  as  the  agent  of  the  sons  in  the  pur-       t 

Digitized  by  VjOOQ IC 


660  ABSTRACTS. 

chase  of  the  land,  the  sons  being  unable  to  execute  bond,  and  that  the 
sons  had  since  satisfied  the  bonds,  or  reimbursed  the  father  for  what  be 
had  paid  thereon. 

Held— That  although  there  are  some  oiroumstanoes  conneoted  with  the 
transaction  from  which  fraud  might,  perhaps,  be  inferred,  they  are  not 
such  as  to  outweigh  the  positive  and  uncontradicted  statement  by  the 
father  and  his  sons  that  the  land  was  purchased  In  good  faith,  and  paid 
for  by  the  sons.  Johnson,  Bec'r  ▼.  Atherton,  &o.  March  16,  1885. 
Russell  Glr.  Gt.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  afl.  Jeff.  G.  Johnson 
and  Sweeney  &  Sons  for  appellant;  Gharles  Eaves  for  appellees. 
2.  Knowledge  of  grantee—In  order  that  a  transfer  of  property  may  be  set 
aside  upon  the  ground  that  it  was  made  for  the  purpose  of  defrauding 
creditor6,  the  purchaser  must  be  chargeable  with  notice  of  the  vendor's 
intention ;  but  this  may  be  established  not  only  by  proving  direct  and 
positive  Information  on  the  part  of  the  purchaser,  but  it  may  be  inferred 
from  the  existence  of  such  facts  as  would  place  a  man  of  ordinary  iiru- 
dence  on  inquiry  with  reference  to  the  conduct  of  his  vendor.  Wiseman, 
&c.  V.  McAlpin,  Polk  &  Go,,  &o.  March  25,  1885.  Opin.  by  Richards, 
J.,  Sup.  Ct.,  aff.  D.  D.  Sublett  and  J.  &  J.  W.  Rodman  for  appellants; 
W.  G.  Ireland  and  W.  S.  Harkins  for  apiMllees. 

Garnisment— 
Service  on  agent— No  lien— A  lien  can  not  be  created  upon  debts  by- 
garnishing  an  agent  or  attorney  having  in  his  hands  for  collection  tb» 
notes  and  accounts  by  which  the  debts  are  evidenced;  all  that  the  agent- 
or  attorney  can  be  required  to  do  is  to  surrender  the  notes  and  accounts, 
which  will  not  create  a  lien  on  the  fund  which  other  persons  owe. 
Hobbs  V.  Merriflelds'  Ass'ee.  March  25.  1885.  Nelson  Cir.  Ct.  Opin. 
by  Bowden,  J.,  Sup.  Ct.,  afl.  J.  W.  Thomas  for  appellant;  John  B. 
Wiokliffe  for  appellee. 

Homestead— See  Dower,  1,  2— 

1.  As  against  mortgagees— In  enforcing  a  mortgage  which  does  not  cover 
the  homestead,  the  fact  that  a  senior  mortgage  covers  the  entire  land, 
including  the  homestead  will  not  authorize  the  chancellor  to  sell  so 
much  of  the  land,  including  the  homestead,  as  is  required  to  satisfy  the 
senior  mortgage,  and  then  subject  what  it  left  to  the  payment  of  the 
other  mortgage.  If  the  land,  exclusive  of  the  homestead,  is  sufficient  ta 
satisfy  the  senior  mortgage,  the  debtor  is  entitled  to  the  exemption  aa 
against  the  junior  mortgage;  or  if  not  sufficient,  he  is  entitled  to  what 
remains  of  the  homestead.  Buckner  &  Terrell,  For  Use,  &c.,  v.  Sam- 
uels, &c.  March  14,  1885.  Crittenden  Cir.  Ct.  Opin  by  Pryor,  J.,  Ct. 
Ap.,  rev.     Feland  &  Wood  for  appellants;  Petrie  &  Llttell  for  appellees. 

2.  Infant  children  are  entitled  to  a  homestead  in  the  land  of  their  deceased 
father  as  against  either  creditors  or  his  adult  children,  although  he  left 
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no  v»idow.  Higginbotbam,  &c.  Y.  Meadows.  March  S6,  1885.  Buetall 
Cir.  Ct.  Opln.  by  Holt,  J.,  Ct.  App.,  afl.  J.  Knox  Frazer  for  appel- 
lants ;  Montgomery  So  Jones  for  appellee. 

8.  Bemoval'lntention  to  return— A  debtor  can  not  claim  that  the  pro- 
ceeds of  land  are  exempt  upon  the  ground  that  they  are  the  proceeds  of 
his  homestead  when  he  was  not  residing  on  the  land  at  the  time  it  waa 
sold,  unless  his  removal  was  merely  temporary  and  there  was  an  actual 
intention  to  return  and  occupy  it  as  a  homestead.  His  intention  to  re- 
turn to  it,  if  he  did  not  sell  with  a  yiew  of  buying  another  homestead,, 
is  not  sufficient.  Hall,  &;o.  v.  McGlothlin,  &o.  March  21,  1886.  Simp- 
son Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  ajff.  W.  M.  Gorin  and  G.  H. 
Galloway  for  appellants;  G.  W.  Roark  and  I.  H.  Goodnight  for  appellees. 

Husband  and  Wife— 
1.  Rights  of  husband's  creditors— Where  there  has  been  a  complet-e  con- 
version and  reduction  to  the  husband's  possession  of  the  wife's  estate- 
without  any  agreement  upon  his  part  to  indemnify  her,  subsequent 
transfer  of  property  by  the  husband  to  the  wife  for  the  purpose  of  in- 
demnifying her  is  not  good  as  against  prior  creditors  of  the  husband. 
Hall,  &c.  V.  McGlothlin,  &c.  March  21,  1885.  Simpson  Cir.  Ct.  Opin. 
by  Holt.  J.,  Ct.  Ap.,  aflf.  W.  M.  Gorin  and  G.  H.  Galloway  for  appel- 
lants; G.  W.  Roark  and  I.  H.  Goodnight  for  appellees. 

9.  Alimony— In  this  action  by  the  wife  against  the  husband  for  alimony 
it  appears  that  the  plaintiff  was  an  "industrious,  frugal,  kind  and  affec- 
tionate" wife;  that  the  defendant  was  cross  and  cruel  to  her,  and  that,, 
after  submitting  to  it  for  years,  she  was  forced  to  leave  him.  It  further 
appears  that  the  defendant  is  worth  about  1 1,000,  is  badly  crippled  and 
almost  helpless.  The  court  allowed  the  wife  the  sura  of  $860,  to  be  paid 
in  ten  installments,  six  months  apart,  without  interest,  and  kept  con- 
trol of  the  case  so  as  to  stop  payments  in  case  of  reconciliation  or  death 
of  the  wife.  That  judgment  is  affirmed.  Holt  v.  Holt.  March  18,  1886. 
Carter  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  J.  D.  Jones  and 
A.  Duvall  for  appellant. 

Injunctions- 
Damages  on  bond— Attorney's  fwes— The  only  attorney's  fees  recoverable 
as  damages  in  a  suit  upon  a  bond  to  procure  a  temporary  injunction  are 
such  as  have  been  incurred  in  the  attempt  to  get  rid  of  the  temporary 
injunction.  Therefore,  where  the  temporary  injunction  has  been  dis- 
solved upon  motion,  attorney's  fees  incurred  in  the  action  after  the  dis- 
solution are  not  recoverable  as  damages.  So  if  the  defendant  in  the- 
injunction  suit  disregarded  the  temporary  injunction  and  only  contested 
the  plaintiff's  right  to  have  the  perpetual  injunction  upon  the  final  hear- 
ing, his  counsel  fees  were  not  occasioned  by  the  temporary  order,  and 
are  not  recoverable  as  damages.     Reading,  &o.  v.  Davis.     March  4,  1885^ 
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Franklin  Cir.  Ct.     Opin.  by  Richards,  J.,  Sup.  Ct,,  rev.    Geo.  C.  Drane, 
and  Frank  Cbinn  for  appellants;  John  W.  Rodman  for  appellee. 

Instructions—  . 
•  1.  Oral— The  fact  that  the  court  said  to  the  jury,  not  in  writing,  aft«r  the 
argument  of  counsel:  "Gentlemen  of  the  jury:  You  will  bear  in  mind 
that  you  are  to  try  this  case  according  to  the  law  and  evidence;  remem- 
ber you  have  been  sworn  to  try  this  case  according  to  the  law  and  evi- 
dence. That  is  all;  now  you  can  retire  to  your  room  and  answer  the 
questions  propounded;"  could  not  have  prejudiced  the  l*»gal  rights  of 
appellant.  Huntzicker's  Adm'r  v.  Pennsylvania  Co.  March  21,  1885. 
Jeflf.  Ct.  Com.  Pleas.  Opin.  by  I^wis,  J.,  Ct.  Ap.,  aff.  M.  A.  &  D.  A. 
Sachs  for  appellant;  Chas.  H.  Gibson  for  appellee. 
2.  Some  correct,  others  erroneous— The  giving  of  a  wrong  instruction  is 
not  cured  by  also  giving  a  correct  one  in  regard  to  the  same  matter;  it  is 
nor,  the  cose  in  which  one  is  obviously  modified  by  another,  but  in  which 
the  jury  is  left  to  select  between  two  independent  and  conflicting  propo- 
sitions. L.  &  N.  R.  R  Co.  V.  Murphy.  March  11,  1885.  Daviess  Cir. 
Ct.  Opin.  by  Bowden,  J..  Sup.  Ct.,  rev.  Wm.  Lindsay  and  Hill  & 
Alcorn  for  appellant;  Welch  &  Saufley  for  appellee. 

-Judgments— 

1.  Reversal— Restitution— Ordinarily,  where  there  is  no  supersedeas,  the 
plaintiff  recovering  in  his  fiducial  capacity  and  paying  out  the  money 
before  a  reversal  of  the  judgment  will  not  be  personally  responsible,  but 
only  liable  to  the  extent  of  assets  in  his  hands  unadministered,  but  a 
trustee  having  paid  out  the  money  to  his  attorneys  under  a  contract  by 
which  he  is  not  to  be  responsible  for  costs,  damages  or  attorneys'  fees, 
the  attorneys,  in  other  words,  to  stand  between  him  and  danger,  they 
must  be  regarded  as  holding  the  money  for  him,  and  he  should  be  com- 
pelled to  refund  it:  but  having  received  no  interest  on  the  money,  he 
should  not  l)e  charged  with  interest, 

2.  Reversal — Purchaser  at  execution  sale — The  plaintiff,  in  an  execution, 
having  purchased  an  equity  of  redemption  sold  under  the  execution,  the 
revnrsal  of  the  judgment  deprived  him  of  any  right  to  enforce  the  lien 
acquired  by  his  purchase,  and  left  the  defendant  with  his  land  in  posses- 
sion, as  if  no  wile  had  been  made.  Shultz's  A.ss'ee  v.  Eeatty.  March  6, 
1885.  Montgomery  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  lield  & 
Stone  for  appellant;  J.  J.  Cornelison  for  appellee. 

3.  Erroneous— The  court  having  jurisdiction  of  the  subject-matter  of  the 
action  and  of  the  person  of  the  defendant,  its  judgment  is  not  void,  and 
can  not  be  set  aside  at  a  subsequent  term.  Any  error  in  the  judgment 
can  only  be  corrected  by  appeal.  Hardin  v.  Hardin,  &c.  March  17, 
1885.  Taylor  Cir.  Ct.  Opin.  by  Holt.  J.,  Ct.  Ap.,  aff.  W.  E.  &  S.  A. 
Russell  for  appellant;  Wm.  Lindsay  for  appellees. 
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Judicial  Sale— 

1.  A  judicial  sale  will  not  be  set  aside  unless  the  purchaser  is  before  the 
court. 

3.  Neither  a  want  of  proper  description  of  the  property  in  the  petition  and 
commissioner's  report,  nor  a  mere  defect  in  the  pleadings,  will  render- 
a  sale  void/    Buckner  &  Terrell,  For  Use.  &c.  v.  Samuels,  &c.    March 
14.  1885.     Crittenden   Cir.  Ct.    Opin.  by  Pryor.  J.,   Ct.  Ap.,   aflf.   J..  W. 
Blue  for  appellants;  W.  Lindsay  for  appellees. 

3.  Collateral  attack  on  judgment— Authority  of  attorney— An  innocent 
purchaser  is  not  affected  by  the  fraud  of  the  plaintiff's  attorney  and 
those  acting  with  him  in  the  procurement  of  the  judgment,  and  the- 
court  will  not,  in  a  collateral  attack  upon  the  judgment,  investigate  the 
authority  of  the  attorney  to  act,  when  the  record  shows  that  he  instituted 
the  action  and  prosecuted  it  to  judgment,  and  that  the  parties  under  it 
obtained  their  money,  although  it  may  appear  that  the  same  attorney 
was  acting  for  others  whose  interests  were  adverse  to  the  plaintiffs'. 
Botto,  &c.  V.  Botto,  &o.  March  5, 1885.  Lou.  Ch.  Ct.  Opin.  by  Pryor, 
J.,  Ct.  An.,  aff.  Elliott  &  Hemlngray  for  appellants;  James  S.  Pirtle 
for  appellees. 

Landlord  and  Tenant- 

1.  Assignment  of  lease— lient — If  a  lessee  assigns  his  term  to  another,  and- 
the  assignee  accepts,  he  thereby  makes  himself  liable  for  the  rent  which 
his  assignor  had  agreed  to  ]^ay. 

2.  Assignment  presumed- -Anyone  in  the  occupation  of  lease-hold  prem- 
ises under  the  lessee  will  be  presumed  to  be  an  assignee  of  the  lease  ii> 
favor  of  the  lessors. 

3.  Assigning  over— An  assignee  of  a  lease  may  always  discharge  himself 
from  liability  for  subsequent  breaches,  both  as  regards  rent  and  other 
covenants,  by  assigning  over,  even  though  it  be  done  for  the  express 
purpose  of  getting  rid  of  his  responsibility.  In  this  case,  therefore,  the 
new  firm  was  liable  for  rent  only  up  to  the  time  they  a&signed  the  lease. 

4.  Partial  assignment— To  divest  himself  of  all  responsibility  an  assignee 
must  assign  all  his  estate;  otherwise  he  will  be  liable  on  a  covenant  to 
pay  rent  as  to  the  part  of  the  premises  of  which  he  retiiins  possession. 

Judge  Bowden  in  a  separate  opinion  holds  that  the  lease  did  not  pass 
to  the  new  firm  under  the  articles  of  partnership,  and  that  that  firm  was 
liable  for  rent  only  for  the  time  they  retained  possession.  Muldoon,  &c. 
V.  Hite.  Hite  v.  Cobb.  March  18,  1885.  Lou.  Ch.  Ct.  Opin.  by  Ward, 
P.  J.,  Sup.  Ct.,  aff.  Richards,  J.,  not  sitting.  First  case  aff.  by  equal 
division  of  court.  E.  F.  Trabue  for  Cobb;  Isaac  Caldwell  and  G.  A. 
Winston  for  Hite. 

Looal  Option- 
Indictment— An   indictment  charging  the  defendant  with  a  violation  of 
the  "local  option  law  of  Leitchfleld,"  and  alleging  that  the  *'voters  of 
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said  town  at  the  August  election.  187-,  bad  voted  against  the  sale/'  etc., 
was  defective,  and  a  demurrer  thereto  should  have  been  sustained.  The 
court  knows  no  such  law  as  that  named,  and  whether  the  election  was 
held  before  or  after  the  imssai^e  of  the  act  commonly  known  as  the  local 
option  law  is  not  stated,  nor  is  it  stated  under  what  law  it  was  held,  as 
ought  to  have  been  done  if  the  election  was  held  before  the  passage  of 
the  act  commonly  known  as  the  local  option  law.  Merrill  v.  Comiaon- 
wealth.  February  4,  1883.  Grayson  Cir.  Ct.  Opin.  by  Ward,  P.  J., 
Sup.  Ct.,  rev.    G.  W.  Stone  for  appellant;  P.  W.  Hardin  for  appellee. 

Mandamus- 
Abandonment  of  motion— If  a  petition  in  equity  and  a  summons  thereon 
to  appear  on  the  first  day  of  the  term  and  answer  the  petition  can  au-" 
thorize  the  court  to  award  a  mandamus,  the  summons  must  be  consid- 
ered as  naming  the  first  day  of  the  term  as  the  time  at  which  the  motion 
will  be  made,  and  the  failure  to  make  the  motion  at  that  time  must  be 
regarded  as  an  abandonment.  Pitchford,  &c.  v.  Foster.  February  4, 
1885.  Allen  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  Wilkins  & 
Sims  and  E.  W.  Hines  for  appellants;  J.  J.  Gatewood  for  appellee. 

Married  Women— 

1.  Personal  judgment— It  was  improper  to^ndef  personal  judgment  upon 
a  note  executed  by  a  married  woman,  although  she  had  become  dis- 
covert by  divorce  before  the  date  of  the  judgment. 

2.  Petition  taken  for  confessed— The  allegations  of  a  petition  against  a 
married  woman,  in  the  absence  of  a  denial,  are  to  be  taken  as  true, 
especially  when  she  had  been  divorced  and  was  sui  juris  at  the  time  of 
the  submission,  at  any  time  before  which  she  had  the  right  to  file  her 
answer.  Hughes,  &c.  v.  Nash.  March  10,  1886.  Henry  Cir.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap.,  rev.  Pryor,  J.,  delivering  separate  opinion.  Car- 
roll &  Barbour  for  appellants. 

Measure  of  Damages -See  Conversion;  Railroads,  2;  Warranty. 

Negligence- 
One  riding  a  horse— Horse  becomes  unmanageable  at  sight  of  train— Duty 
of  train  employes— Where  the  horse  of  one  riding  near  a  railroad  was 
struck  by  one  of  the  cars  of  a  moving  train  and  the  rider  thrown  to  the 
ground  and  injured,  in  an  action  by  the  injured  person  against  the  rail- 
road company  to  recover  damages  it  was  error  to  instruct  the  jury  that 
if  they  believed  from  the  evidence  that  the  agents  of  the  defendant  in 
charge  of  the  train  did  see,  "or  by  the  exercise  of  ordinary  diligence 
could  have  seen,  the  horse  cf  plain  tiff,  and  that  he  was  unmanageable, 
running  toward  the  crossing,  in  time  to  have  enabled  them,  by  the  use 
of  means  consistent  with  their  own  Fafety,  to  avoid  such  a  collision,  and 
that  such  means  were  not  employed  by  said  agents,  they  should  find  for 
the  plaintiff."    Those  in  charge  of  the  train  had  the  right  to  suppose 
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that  If  anyone  was  ridin^^  in  the  field  be  was  able  to  take  oare  of  him- 
self and  would  exercise  ordinary  care  to  prevent  being  injured ;  tbey 
were  under  no  obligation  to  look  over  the  field  in  order  to  see  that  the 
plaintiff  was  not  in  the  negligent  act  of  putting  himself  in  the  way  of 
danger.  L.  &  N.  R.  R.  Go.  v.  Murphy.  March  11.  1885.  Daviess  Gir. 
Ct.  Opin.  by  Bowden,  J..  Sup.  Gt.,  rev.  Wm.  Lindsay  and  Hill  & 
Alcorn  for  appellant;  Welch  &  Saufley  for  appellee. 

New  Trial— See  Damages— 

1.  Time  for  making  motion— A  motion  for  a  new  trial  must  be  made 
within  three  days  after  the  verdict.  A  delay  in  entering  judgment  on 
the  verdict  does  not  extend  the  time  within  which  the  motion  can  be 
made.  MoCormick  Harvesting  Machine  Co.  v.  Harned.  March  18,  1886. 
Christian  Gir.  Gt.  Opin.  by  Richards,  J.,  Sup.  Gt.,  rev.^  Joe  MoCar- 
roll  for  appellant;  Campbell  &  Gaither  for  appellee. 

2.  Inconsistent  motion— A  party  by  making  a  motion  for  a  new  trial  upon 
the  ground  that  thB  verdict  is  not  sustained  by  the  evidence,  of  necessity 
abandons  any  previous  motion  made  by  him  to  have  a  judgment  entered 
on  that  verdict  in  his  behalf,  the  two  motions  being  inconsistent. 
Owensboro  Water  Go.  v.  City  of  Owensboro.  March  11,  1886.  Daviess 
Gir.  Gt.  Opin.  by  Ward.  P.  J.,  Sup.  Gt.,  aff.  Sweeney  &  Sons  for  ap- 
pellant. 

^*No  Property"— See  Venue. 

Parent  and  Child- 
Maintenance— One  who  was  not  the  keeper  of  a  tavern  or  of  a  house  of 
private  entertainmenc  having  taken  his  mother  to  his  house  for  the 
purpose  of  taking  care  of  her,  without  any  contract  for  compensation, 
is  held  not  to  be  entitled  to  recover  anything  therefor.  Wells,  &c.  v. 
Weaver.  Jones,  &o.  v.  Weaver^s  Adm*r.  February  4,  1886.  Spencer  Gir. 
Ct.  Opin.  by  Richards.  J..  Sup.  Ct.,  rev.  G.  G.  Gilbert  and  T.  S. 
Crutcher  for  appellants;  Thos.  J.  Barker  and  J.  S.  Morris  for  appellees. 

Partnership— See  Evidence,  4;  Pleading,  3— 
1.  Real  estate— Dower— Real  estate  purchased  for  partnership  purposes, 
and  paid  for  with  partnership  funds,  becomes  partnership  property,  and 
the  widow  of  a  deceased  partner  can  not  claim  dower  until  the  partner- 
ship debts  have  been  paid  and  the  rights  of  the  partners  in  the  partner- 
ship estate  detenu in^'d ;  and  the  fact  that  each  partner  took  a  separate 
deed  to  his  undivided  interest  in  the  real  estate  thus  purchased  does  not 
show  conclusively  that  it  was  not  the  intention  of  the  partners  that  it 
should  become  partnership  property,  the  sole  object  in  having  separate 
deeds  being  to  enable  each  partner  to  obtain  credit  that  he  supposed  he 
would  not  otherwise  have.  Nor  is  the  fact  that  one  of  the  partners 
mortgaged  to  the  other  the  interest  thus  separately  conveyed  to  him  to 
secure  to  the  mortgagee  the  amount  paid  by  him  in  excess  of  his  share 
of  the  purchase  money,  and  also  t-o  secure  to  him  the  one-half  of  any 
loss  that  might  be  sustained  in  the  partnership,  sufficient  to  show  that 
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the  property  thus  mortgaged  did  not  belong  to  the  partoersbip,  the  use* 
of  the  property  for  partnership  purposes,  the  entries  upon  the  partnership 
books,  and  the  testimony  as  to  the  contents  of  the  partnership  agree- 
ment, which  was  lost,  all  showing  that  the  realty  was  partnership  aseetft 
and  belonged  as  much  to  the  one  partner  as  the  other. 
2  Dower— Where  no  partnership  exists  when  real  estate  is  purchased  the 
subsequent  appropriation  of  the  property  to  partnership  purposes  will 
not  bar  the  widow  of  dower.  Bowler,  &c.  v.  Blair.  March  7,  1885. 
Kenton  Ch.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  rev.  John  W.  Stevenson. 
W.  Lindsay  and  Benton  &  Benton  for  appellants;  J.  (3.  Carlisle  and  W. 
W.  Cleary  for  appellee. 

Patents- 
Land  previously  surveyed — As  the  land  covered  by  the  patent  under  which 
appellant  claims  had,  when  the  patent  was  obtained,  been  previously 
surveyed,  and  was  not  in  fact  vacant  land,  the  patent  can  not  avail 
appellant.  Moreover,  the  proof  shows  that  the  land  in  contest  is  part  of 
a  tract  purchased  by  appellee  at  commissioner's  8*ile.  Gardner  v.  Jack- 
son. March  12,  1886.  Warren  Cir.  Ct.  Opin.  by  Holt,  J,,  Ct.  Ap.,  aff. 
Rodes  &  Settle  and  Wilkins  &  Sims  for  appellant;  Wright  &  McElroy 
for  appellee. 

Pensions- 
Exemption— Pension  money  is  exempt  only  until  it  reaches  the  hands  of 
the  pensioner.  Land  purohase.i  with  it  by  the  pensioner  is  liable  for  his 
debts.  Herreld  v.  SKillera's  Ass'ees.  March  12,  1886.  Ohio  Cir.  CI. 
Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  Walker  &  Hubbard  and  H.  P.  Taylor 
for  appellant. 

Pleading— 

1.  Prayer— Relief —In  this  action  by  appellant  to  enjoin  the  execution  of 
a  writ  of  possession,  the  prayer  of  the  petition  being  not  only  for  an  in- 
junction, but  for  the  enforcement  of  an  alleged  agreement  of  the  defend- 
ant to  buy  the  land  for  the  plaintiff,  and  that  the  plaintiff's  title  be 
quieted,  it  was  proper  for  the  chancellor  to  settle  the  rights  of  the  parties 
to  the  land  by  his  judgment.  Gardner  v.  Jackson.  March  12,  1886. 
Warren  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  Bodes  &  Settle  and 
WMlkins  &  Sims  for  appellant;  Wright  &  McElroy  for  appellee. 

2.  Inconsistent  defenses— In  an  action  to  settle  a  partnership  the  defense 
that  there  was  no  partnership  in  fact,  and  the  defense  that  no  partner- 
ship could  lawfully  exist  by  reason  of  the  fact  that  the  defendant  was  in 
tberevenue  service  of  the  United  States,  were  not  inconsistent.  Facts 
showing  that  an  alleged  contract  was  void  may  be  specially  pleaded  io 
connection  with  a  traverse.  Lear  v.  Smith's  Adm'r.  March  11,  1886. 
Washington  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  aff.  Russell  & 
Selecman  for  appellant;  John  W.  Lewis  for  apjjellee. 

3.  Insullicient  denials— In  an  action  for  the  unlawful  seizure  and  con- 
version of  a  horse,  wagon  and  harness,  a  denial  by  the  defendant  that- 
the  plaintiff  was  the  owner  of  the  horse,  wagon  and  harness*'  is  not  & 
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sufficient  denial  of  the  plaintiff 's  ownership  of  the  property;  nor  hi  the 
denial  that  the  defendant  "unlawfully  seized"  the  property  a  sufficient- 
denial  of  the  seiiure.  Such  denials  do  not  go  to  any  specific  allegatlonr 
and,  therefore,  do  not  put  anything  in  issue.  Akin  v.  Gooch,  &o. 
March  35,  1885,  Logan  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev. 
J.  S.  Galloday  and  B.  W.  Hinea  for  appellant;  Browder  &  Edwards  for 
appellees. 

Power  of  Attorney— 

1.  Power  of  attorney— Failure  to  record— While  a  deed  executed  by  an  at- 
torney in  fact  is  not  effectual  as  a  recorded  instrument  against  creditors 
and  purchasers  unless  the  power  is  also  properly  acknowledged  and  re- 
corded, it  can  not  be  avoided  by  the  grantor,  although  the  power  be  not 
recorded. 

2.  Revocation  of  power-- The  title  of  a  purchaser  from  an  attorney  in  fact 
is  not  affected  by  the  fact  that  the  power  of  the  attorney  had  been  revoked 
at  the  time  of  the  purchase  unless  the  purchaser  had  notice  of  the  revo- 
cation,  or  bad  just  ground  to  presume  a  revocation.  Flannery  v. 
O'Brien.  March  18,  1886.  Garrard  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  ' 
aff.  Denny  &  Tomllnson  for  appellant;  H.  C.  Kaufman  and  Burdett  & 
Walton  for  appellee. 

Practice  in  Civil  Cases— 

1.  Trial  by  judge— Motion  for  new  trial— When  in  an  ordinary  action  a 
jury  has  been  waived  and  the  law  and  the  facts  submitted  to  the  court- 
In  the  absence  of  a  motion  for  a  new  trial  the  only  inquiry  involved 
upon  appeal  is  whether  the  pleadings  and  evidence  are  sufficient  to  sup- 
port the  judgment.  And  the  fact  that  the  court  in  its  judgment,  with- 
out being  asked  to  do  so,  separated  the  facts  found  from  the  conclusions 
of  law  makes  no  difference,  the  motion  must  still  be  made  (Helm  v. 
Coffey,  80  Ky.,  176).  Henderson,  &o.  v.  Dupree,  &c.  March  21,  1886. 
Ballard  Cir.  Ct.  Opinion  by  Holt,  J.,  Ct.  Ap.,  aff.  W.  G.  Bullitt  and 
J.  D.  Wilds  for  appellants;  Nichols  &  Hawes  for  appellees. 

2.  Election  between  defenses— The  court  having  improperly  required  the 
defendant  to  elect  upon  which  of  two  defenses  he  would  rely,  properly 
permitted  him  to  amend  his  answer  so  as  to  present 'the  defense  he  had 
abandoned  under  the  compulsory  order  of  election.  Lear  v.  Smith's 
Adm'r.  March  11,  1886.  Washington  Cir.  Ct.  Opin.  by  Ward,  P.  J., 
Sup.  Ct.,  aff.  Russell  &  Selecman  for  appellant;  John  W.  Lewis  for 
appellee. 

8.  Assignment  of  errors— An  assignment  as  error  that  the  court  entered 
judgment  against  the  defendant  on  the  siieclal  findings  does  not  raise 
the  question  whether  the  evidence  justified  the  verdict,  but  whether  the 
verdict  authorized  the  judgment.  L.  &  N.  R.  R.  Co.  v.  Collins.  March 
4,  18S5.  Franklin  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff.  Ira 
Julian  for  appellant;  J.  W.  Rodman  for  appellee. 

4.  Pleading  orally  forbidden  by  Code— Oral  agreement  of  counsel— This 
action   was  originally  brought  In   the  quarterly  court  and  thence  ap- 
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pealed  to  the  circuit  court.  The  bill  of  exceptions  iu  the  latter  court 
shows  that  it  was  admitted  there  by  both  parties  that  a  new  contract 
was  made  by  them  after  Judfs^ment  in  the  quarterly  court  and  that  it 
was  orally  agreed' between  them  that'  it'mitfht  be  given  in  evidence  by 
either  party  without  beinff  set  up  by  written  amendments.  Held— The 
Code  requires  parties  to  plead  in  "wrltinf?  to  an  issue,  and 'this  can  not  be 
abrogated  by  oral  agreements  made  after  the  commencement  of  *  the 
action.  McGormick  Harvesting  Machine  Co.  v.  Harned.'  March  18, 
1886.  Christian  Cir.  Ct.  Opin.  by  Richards.  J..  Sup.  Ct.,  rev.  Joe 
McCarroll  for  appellant;  Campbell  &  Gaither  for  appellee. 

Ballroads— See  Negligence— 
1.  Killing  of  stock— As  the  statute  makes  the  killing  of  stock  by  a  railroad 
train  prima  facie  evidence  of  negligence,  in  an  action  against  the  com- 
pany for  the  killing,  the  defendant  having  admitted  the  killing  and  the 
value  of  the  stock,  the  plaintiff  needed  no  finding  of  fact  to  support  bis 
claim,  and  the  defendant  having  failed  to  secure  such  findings  as  would 
relieve  it  from  the  imputed  liability,  judgment  for  the  plaintiff  followed 
as  a  matter  of  course.  L.  &  N.  B .  R.  Co.  v.  Collins.  March  4,  1886. 
Franklin  Cir.  Ct.  Opin.  by  Bichards,  J.,  Sup.  Ct.,  aff.  Ira  Julian  for 
appellant ;  J.  W.  Rodman  for  appellee. 
S.  Measure  of  damages— In  an  action  against  a  railroad  company  for  dam- 
ages resulting  from  its  failure  to  stop  its  train  of  cars  at  a  station  long 
enough  to  allow  a  passenger  to  get  off  the  complainant  is  entitled  to 
recover  for  mental  and  physical  suffering  which  Is  the  direct  and  imme- 
diate consequence  of  the  wrongful  act,  and  exemplary  damages  may  be 
recovered  when  there  is  oppression,  fraud,  malice,  insult  or  other  willful 
misconduct  evincing  a  reckless  disregard  of  consequences.  Dawson  v. 
L.  &  N.  B.  R.  Co.  February  8,  1885.  Bullitt  Cir.  Ct.  Opin.  by  Hines, 
Ch.  J.,  Ct.  Ap.,  rev.  F.  P.  Strauss,  W.  B.  Kinney  and  Charles  Carroll 
for  appellant;  W.  Lindsay  and  W.  R.  Thompson  for  appellee. 

Belease— 
Effect  of  relaslng  one  of  several  debtors— While  it  is  true  that  if  two  or 
more  are  jointly  bound  or  jointly  and  severally  bound,  and  the  obligee 
releases  to  one  at  them,  all  are  discharged,  yet  if  the  parties,  the  instru- 
ment being  considered  as  a  whole  and  in  connection  with  all  the  circum- 
stances of  the  case  and  the  relations  of  the  parties,  can  not  reasonably  be 
supposed  to  have  intended  a  release,  it  will  be  construed  as  only  an 
agreement  not  to  charge  the  person  or  party  to  whom  the  release  is 
given,  and  will  not  be  permitted  to  have  the  effect  of  a  technical  release. 
The  circumstance  that  the  act  done  by  the  obligee  is  assented  to  by  the 
other  obligor,  upon  the  understanding  that  he  remains  bound,  and  that 
it  is  exact  justice  as  between  the  discharged  obligor  and  the  obligor  not 
discharged,  is  entitled  to  great  consideration.     Newcomb,  &c.  v.  New- 
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CQnib.^  March  25,  1885.    Ohio.  Cir.  Ct.    Opin.  by  Bowden,  J..  Sup.  Ct., 
att.    W.  F.  Gregory  for  appellants. 

Sales  of  Personal  Property— 
Inoomplete  sale— T.  sold  to  B.  bis  undivided  one-balf  interest  in  a  grow- 
loj^^rop  of  tobaooo  at  eight  €eDts.per  pound,  binding  himself  to  deliver 
the  tobaooo  in  good  shipping  order  at  B.  's  warehouse  in  the  following 
spring,  reciting  in  bis  written  contract  that  he  had  received  $150  cash  on 
his  crop  to  enable  him  to  save  it,  the  balance,  if  any,  to  be  credited,  od 
a  note  he  owed  B. 

Held— That  there  was  not  a  completed  sale  of  the  tobacco,  and  that 
the  title  did  not  pass.  Under  the  contract  the  seller  would  have  had  to 
sustain  the  loss  from  drouth,  frost,  fire  or  other  casualty,  and.  therefore, 
continued  to  be  the  owner.  Dye  v.  Bramel.  March  4,  1885.  Bobertson 
Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  ppv.  B.  G.  Willis,  W.  Buckler 
and  W.  W.  Kimbrougb  for  appellant. 

Separate  Estate— 

1.  Action  to  subject— In  an  action  to  subject  the  separate  estate  of  a 
married  woman  the  allegation  in  the  petition  that  the  property  sought 
to  be  subjected  "is  her  separate  estate"  is  8u£9cient,  without  alleging 
the  facts  showing  it  to  be  her  separate  estate. 

2.  Necessary  averments— In  such  an  action  the  statements  in  the  petition 
that  the  property  described  is  the  wife's  separate  estate;  that  the  loan 
was  made  to  her  lor  her  benefit ;  that  she  intended  to  charge  the  prop- 
erty with  it,  and  that  it  was  then  so  understood  and  agreed,  are  sufQ- 
cient  to  support  a  judgment  subjecting  the  property.  Hughes,  &c.  v. 
Nash.  March  10,  1886.  Henry  Cir.  Ct.  Opin.  by  Holt.  J.,  Ct.  Ap., 
rev.  Pryor,  J.,  delivering  separate  opinion.  Carroll  Sc  Barbour  for 
appellants. 

Statutory  Construction— See  Courts. 

Taxation— See  County  Levy. 

Trusts— 
1.  Beneficiary  relieved  of  oppressive  bargain— Appellant,  having  a  legacy 
in  the  hands  of  a  trustee,  her  uncle,  to  be  invested  for  her  benefit,  and 
being  desirous  of  retaining  her  home,  which  was  about  to  be  sold  for  her 
husband *s  debts,  her  trustee  consented  to  purchase  it  for  her,  and  her 
legacy  failing  to  pay  for  the  land  by  about  one-third  of  the  purchase 
price  he  paid  the  balance  himself,  and  after  several  years  conveyed  to 
hex  the  land,  taking  the  note  of  herself  and  husband  for  a  sum  made  up 
of  the  one-third  of  the  purchase  price,  with  10  per  cent,  interest  from  the 
date  of  the  original  contract  and  the  attorney's  fee  paid  in  the  suit 
against  the  husband,  the  note  tp  bear  10  per  cent,  interest  until  p^id. 
payable  annually,  and  if  not  paid  to  become  principal  and  bear  a  like 
rate  of  interest.  In  an  action  upon  the  note,  Held— That,  considering 
the  relation  of  the  parties  and  the  nature  of  the  transaction  between 
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them,  the  appellant  should  be  relieved  of  the  oppressive  bargain  and  re 
quired  to  pay  only  what  the  legacy  lacked  of  paying  for  the  land,  with  6 
per  cent,  interest  from  the  date  of  the  original  contract.  Cox,  &c.  v. 
Roach.  March  12,  1883.  Christian  Clr.  Ct.  Opin.  by  Pryor,  J..  Ct. 
Ap.,  rev.    Feland  &  Wood  for  appellant;  Petrie  &  Littell  for  appellee. 

8.  Certain  declarations  did  not  constitute  a  trust^The  declarations  of  the 
holder  of  certain  shares  of  stock  that  he  had  bought  the  stock  to  benefit 
appellants,  and  that  after  he  should  be  repaid  the  purchase  price,  with 
interest,  he  intended  they  should  have  the  stock,  are  not  sufficient,  in 
.the  face  of  other  facts  recited  in  the  opinion,  to  raise  a  trust  for  the  ben- 
efit of  appellants.  Ormsby's  Gd'n  v.  Sherley's  Ex'or.  March  5,  1885. 
Lou.  Ch.  Ct.  Opln.  by  Hlnes,  Ch.  J.,  Ct.  Ap.,  aff.  Alpheus  Baker, 
Wm.  Lindsay  and  S.  B.  Toney  for  appellant;  Goodloe  &  Roberts,  A.  P. 
Humphrey  and  E.  E.  McKay  for  appellee. 

3.  Trustee  using  trust  property  for  his  own  benefit—An  executrix  deliv- 
ered to  her  son  a  note  which  she  held  as  part  of  the  estate  entrusted  to 
her,  in  consideration  that  he  would  support  her.  Held— In  an  action  by 
the  devisees  under  the  will  against  the  son  that  he  took  no  title  to  the 
note.  He  had  notice  (being  a  devisee  also)  that  the  executrix  held  the 
note  as  part  of  the  estate,  and,  therefore,  knew  that  she  could  not  use  it 
for  her  own  benefit.  Wells,  &c.  v.  Weaver.  Jones,  &c.  v.  Weavers* 
Adm'r.  February  4,  1885.  Spencer  Cir.  Ct.  Opin.  by  Richards,  J., 
Sup.  Ct.,  rev.  G.  G.  Gilbert  and  T.  S.  Crutcher  for  appellants;  Thos. 
J.  Barker  and  J.  S.  Morris  for  appellees. 

Trustee— As  to  his  liability  for  paying  out  money  under  judgment  after- 
wards reversed,  see  Judgment. 

Vendor  and  Vendee— 

1.  Defective  title— Right  to  recover  purchase  money— As  the  vendees  had 
at  the  date  of  the  judgment  been  in  the  actual,  adverse  and  continued 
possession  of  the  land  purchased  by  them  for  more  than  twenty-five 
years,  and  the  vendor  himself  had  possession  for  sometime  previous  to 
the  sale,  it  was  not  incumbent  on  him  or  his  representatives  and  heirs 
after  his  death  to  show  a  connected  title  to  the  Commonwealth  in  order 
to  enforce  the  lien  for  the  purchase  money. 

3.  The  vendee  should  not  be  compelled  to  take  or  pay  for  any  land  that 
the  vendor  has  not  the  ability  at  the  date  of  the  judgment  to  give  him  a 
good  title  to  the  possession  of.  Moore,  &c.  v.  Bush*s  Heirs.  March  14, 
1885.  Breathitt  Cir.  Ct.  Opin.  by  Lewis,  J.,,  Ct.  Ap.,  rev.  W.  L. 
Hurst  for  appellant. 

Venue- 
Action  on  return  of  **no  property"— *' The  defendant"  referred  to  in  sec- 
tion 70  of  the  Code,  which  requires  an  action  upon  a  return  of  **no  prop- 
erty found,"  pursuant  to  section  439,  to  be  brought  in   the  county  in 
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which  the  judgment  is  rendered  or  in  which  the  defendant  resides  or  is 
summoned,  is  the  execution  defendant,  and  not  such  of  his  debtors  as 
may  be  made  defendants.  Shaw  v.  Carrick,  &c.,  Ez'ors.  February  4, 
1885.  Scott  Gt.  Com.  Pleas.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aflf.  W. 
S.  Darnaby  for  appellant;  James  F.  Askew  for  appellees. 

Warranty- 
Measure  of  damages  for  breach— In  actions  for  deceit  or  breach  of  war- 
ranty in  sales  the  measure  of  damages  is  the  difference  between  the  act- 
ual value  of  the  property  at  the  time  of  the  purchase  and  its  value  if 
the  property  had  been  what  it  was  represented  or  warranted  to  be.  San- 
ders v.  Brooks.  March  26,  1885.  Greenup  Cir.  Ct.  Opin.  by  Richards, 
J.,  Sup.  Ct.,  aff.    Roe  &  Roe  for  appellant;  E.  F.  Dulin  for  appellee. 

Water  Courses— 

1.  Navigability— Judicial  knowledge— It  can  not  be  assumed  that  such  a 
stream  as  Straight  creek,  in  Bell  county,  is,  as  a  matter  of  fact,  nav- 
igable, although  courts  might  take  judicial  knowledge  of  the  fact  in  re- 
gard to  streams  of  more  public  importance. 

S.  Rights  of  riparian  proprietors— Where  one  owns  the  bed  of  a  stream  not 
navigable,  and  the  land  on  both  sides,  he  may  use  the  water  as  a  motive 
power  by  diverting  it  and  returning  it  to  the  stream  before  reaching  the 
next  proprietor,  or  by  placing  a  dam  across  the  stream  unless  he  thereby 
works  an  injury  to  another,  and  having  exercised  this  right,  one  who 
injures  his  mills  or  dam  by  floating  logs  in  the  stream  is  liable  to  him 
in  damages  therefor.  Hosklns  v.  Archer,  &o.  March  4,  1885.  Bell  Cir. 
Ct.  Unthank,  Dishman  &  Hurst  for  appellant;  Wm.  Lindsay  for  ap- 
pellees. 

Witnesses- 
How  contradicted— The  court  adheres  to  the  law  as  announced  in  its 
former  opinion  (6  Ky.  Law  Rep.,  467),  but  holds  the  evidence  to  be  com- 
petent which  it  there  refused  to  consider,  having  overlooked  an  impor- 
tant statement  of  the  witness  sought  to  be  contradicted.  Walker,  &c. 
V.  Smith,  &c.  March  14,  1885.  Henderson  Cir.  Ct.  Opin.  by  Hines, 
Ch.  J.,  Ct.  Ap.,  granting  rehearing  and  aff.  Wm.  Lindsay  and  H.  F. 
Turner  for  appellants;  Vance  &  Merritt  for  appellees. 
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CURRENT  TOPICS. 

The  next  annual  meeting  of  the  State  Bar  Association  will 
he  held  in  July  at  Crab  Orchard  Springs.  The  following  are 
the  officers  for  the  year:  Wm.  Lindsay,  Frankfort,  President; 
.John  W.  Finnell,  Covington,  First  Vice-President;  R.  P. 
Jacobs,  Danville,  Second  Vice-President;  Jas.  A.  Beattie, 
Louisville,  Treasurer;  Executive  Committee,  W.  O.  Harris  and 
Thos.  Speed,  Louisville,  and  D.  H.  French,  Lagrange;  H.  C. 
Brannin,  Louisville,  Secretary. 


A  daily  newspaper  sent  th(3  following  answer  to  a  young 
farmer  boy's  inquiry  as  to  how  he  could  succeed  at  the  bar:: 
First,  get  employment  as  corporation  counsel;  second,  make  a 
lucky  hit  in  a  criminal  case;  third,  stand  in  with  the  judge 
and  don't  be  over  scrupulous;  fourth,  get  a  reputation  for 
being  able  to  break  up  a  witness.  The  Central  Law  Journal 
says:  What  a  mess  of  i^ernicious  nonsense  I  No  lawyer  ever 
wrote  it.  To  be  a  corporation  lawyer  is  a  dire  misfortune  to 
the  beginner.  It  puts  him  in  a  rut  and  shelves  him  forever 
except  as  a  mere  money  getter.  As  to  the  lucky  hit  in  a  crirai 
inal  case,  it  does  not  come  by  accident.  It  is  the  genius  of 
taking  pains  to  get  filled  with  the  evidence.     Good  evidence  is.    t 
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the  best  luck  a  lawyer  can  have.  As  to  the  unscrupulous  law- 
yer, he  never  has  any  permanent  success.  His  unscrupulous 
methods  always  bring  contempt  sooner  or  later.  The  lawyer 
who  claims  to  stand  in  with  the  court  ia  a  rascal  that  any 
judge  will  repel  as  soon  as  he  knows  of  his  claim.  And  as  for 
breaking  up  witnesses,  the  Irish  girl's  remark,  **and  phwat 
would  I  be  doing  all  that  toime, "  applies  aptly. 


It  IS  an  interesting  question  in  this  State  how  far  a  transfer 
or  conveyance  of  her  pro])erty  by  a  woman,  made  in  the  inter- 
val between  her  engagement  and  her  marriage,  is  in  fraud  of 
her  husband  and  can  be  set  aside  by  him.  It  is  agreed  that  if 
the  conveyance  is  made,  without  any  knowledge  or  consent 
whatsoever  on  his  part,  it  is  fraudulent  as  to  him.  For  when 
he  enters  into  a  contract  to  marry  he  is  presumed  to  reckon  on 
such  estate  as  she  possesses  as  a  means  of  enabling  him  to 
meet  the  responsibilities  of  the  marriage  relation,  and  it  is  a 
fraud  on  him  for  her  to  convey  it  away.  If  she  conveys  to  one 
who  pays  an  adequate  consideration  and  buys  in  good  faith, 
such  a  one  would  be  an  innocent  purchaser  and  could  not  be 
disturbed  l)y  the  husband,  but  if  the  purchaser  were  a  mere 
volunteer  and  paid  nothing,  the  husband,  having  received  no 
notice,  could  set  aside  the  conveyance  as  fraudulent.  But 
there  is  some  difficulty  in  the  following  state  of  case:  Suppose 
the  intended  husband  knows  nothing  of  the  deed  at  the  time  it 
is  executed,  but  is  afterwards  told  of  it,  and  yet  completes  his 
contract  and  marries  the  woman.  Is  the  marriage  a  ratifica- 
tion of  the  deed? 

In  Hobbs  v.  Blandford,  7  Monroe,  409,  it  was  held  the  mar- 
riage was  not  a  ratification.  But  this  case  was  afterwards 
overruled  in  Cheshire  v.  Payne,  1(5  B.  Mon.,  498,  though  it  ap- 
peared that  the  hus!)and  in  that  case  w^as  notified  of  the  deed 
only  a  few  minutes  before  the  performance  of  the  marriage 
ceremony.  The  overruled  case  is  the  better  doctrine  since  it  is 
admitted  that  the  making  of  the  deed  before  marriage,  when 
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the  husband  was  ignorant  of  it,  is  a  fraud  on  him,  and  the 
giving  notice  to  him  afterwards  could  not  help  the  matter. 
The  doing  of  a  fraudulent  act  is  never  justified  by  informing 
the  injured  party  of  it  after  it  has  been  done.  It  is  better  and 
fairer  always  to  obtain  the  intended  husband's  consent  prior 
to  making  the  deed;  and  if  this  is  neglected  all  voluntary  con- 
veyances by  the  woman  should  be  considered  fraudulent  as  to 
him. 


It  has  been  computed  that  $4,221  is  the  average  salary  of  a 
'Chief  justice  of  a  Supreme  Court  or  Court  of  Appeals  in  this 
country,  and  $4,100  the  average  salary  of  the  associate  justice, 
and  $8,158  the  average  of  the  circuit  judge.  In  New  York 
about  $1,200  is  added  for  expenses,  and  in  New  York  City  the 
salary  is  $15,000. 


A  Chinaman  recently  petitioned  a  Chicago  court  to  allow 
him  to  adopt  a  child  of  American  parentage.  The  court  re- 
fused upon  the  ground  that  the  adoption  would  not  be  for  the 
ultimate  benefit  of  the  child. 


If  a  sovereign  is  given  to  a  cabman  by  his  fare,  both  parties 
believing  it  to  be  a  shilling,  and  an  hour  later  the  cabman  dis- 
covers the  mistake  and  keeps  the  sovereign,  has  he  stolen  it? 
The  argument  of  this  question  before  the  Court  for  Crown 
Cases  Reserved  last  week  afforded  excellent  entertainment  to 
a  professional  audience.  The  difficulty  is  that  to  *'take  and 
carry  awayanimo  furandi"  is  an  essential  part  of  the  common 
law  definition  of  larceny,  and  that  in  this  case  the  cabman  did 
not  form  a  felonious  intention  about  the  sovereign  when  he 
took  it  and  carired  it  away,  because  he  then  believed  it  to  be 
a  shilling.  On  behalf  of  the  Crown  it  was  urged  that  either 
he  took  it  when  he  knew  it  was  a  sovereign,  or  the  felonious 
intention   which   he  subsequently  formed  relates  back  to  the 
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time  wheu  he  took  it.  Before  the  argument  had  gone  far  it 
was  apparent  that  the  five  judges  who  were  hearing  tho  case 
were  not  agreed,  and  while  Lord  Coleridge  had  no  doubt  that 
the  sovereign  was  stolen,  Mr.  Justice  Stephens  was  equally 
positive  that  it  was  not.  Mr.  Justice  Cave  further  compli- 
cated matters  by  throwing  out  a  suggestion  that  the  cabman 
might  perhaps  have  committed  the  statutory  offense  called 
larcen}'  by  a  bailee.  In  the  result  the  Lord  Chief  Justice  an- 
nounced that  the  bench  was  so  seriously  divided  in  opinion 
that  there  must  be  a  further  argument  before  the  full  court — 
that  is,  the  whole  Queen's  Bench  Division;  so  that  the  fre- 
quenters of  the  law  courts  will  again  be  gratified  by  the  most 
impressive  legal  spectacle  left  to  us  in  these  prosaic  days,  that 
of  twelve  or  fourteen  judges  all  sitting  together  to  decide  a. 
question  of  criminal  law. — St.  James'  Gazette. 


The  right  of  the  courts  to  declare  void  and  set  aside  any  acts 
of  the  legislature  which  are  in  conflict  with  the  Constitution 
is  one  of  the  most  important  and  essential  principles  of  our 
political  system,  and  yet  it  is  altogether  peculiar  to  this  coun- 
try. No  trace  of  any  such  idea  is  found  in  England  (except 
in  a  dictum  of  Lord  Coke);  there  is  no  decided  case  in  which 
any  act  of  parliament  has  been  nullified.  Nor  does  the  juris- 
prudence of  any  other  country  show  any  trace  of  the  principle. 
It  has  sprung  up  in  this  country  and  developed,  within  a  hun- 
dred years,  to  its  present  strength  until  it  is  now  one  of  the- 
foundation  stones  of  this  government.  It  was  first  announced 
in  a  case  in  Rhode  Island  in  1782,  was  debated  and  finally 
adopted  by  the  convention  that  framed  the  National  Constitu- 
tion, and  was  generally  put  in  the  State  Constitutions. 
Though  it  is  curious  to  remark  that  as  late  as  1808,  in  Ohio, 
the  judges  were  impeached  by  the  legislature  for  declaring  one 
of  their  acts  void,  and  as  late  as  1848  it  was  argued  in  the  Su- 
preme Court  of  Pennsylvania  that  the  court  had  no  right  to- 
hold  an  act  unconstitutional.     The  growth  and  development 
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)of  the  idea  is  traced  in  an  article  in  the  American  Law  Review 
for  April,  entitled  **Relation  of    the  Judiciary  to  the  Courts." 


The  American  Law  Review  for  April  contains  also  articles 
on  the  Responsibility  of  the  Pullman  Car  Company  for  Thefts 
from  Passengers,  by  Mr.  S.  B.  Toney,  Louisville,  in  which  he 
advocates  the  doctrine  recently  laid  down  in  this  State  by 
Judge  Richards,  in  the  case  of  Pullman,  &c.,  Co.  v.  Gaylord,  6 
Ky.  Law  Rep.,  279.  IIL  Constitutionality  of  Railroad  Com- 
missions. IV.  Unequal  Taxation.  V.  Disposition  of  the  Body 
.after  death. 


The  late  Hugh  MacCalmont,  Earl  Cairns,  who  was  twice 
Lord  Chancellor  of  Great  Britain,  was  born  in  Ireland  in  1819; 
was  called  to  the  bar  in  1844;  entered  Parliament  in  1852;  was 
made  Queen's  Counsel  in  1856;  Solicitor  General  in  1858;  At- 
torney General  in  1806;  Chancellor  in  1808;  and  a  second  time 
■Chancellor  from  1874  to  1880.  The  following  estimate  is  given 
of  him  by  some  of  the  English  papers: 

''The  distinguishing  characteristic  of  Lord  Cairns' oratorical 
style  was  that  he  spoke  to  the  reason  and  not  to  the  passions; 
he  never  had  recourse  to  misrepresentation  or  abuse,  and  always 
marshalled  his  own  arguments  in  excellent  order.  Clearness 
of  order,  severity  of  argument,  and  appositeness  of  illustration 
were  the  main  features  of  his  speeches,  which  further  attracted 
and  commanded  attention  because  they  were  delivered  in  a 
very  eloi|uent  and  impressive  manner.  An  English  judge  is 
never  praised  for  integrity.  That  is  taken  for  granted.  Lord 
<'airn8  brought  to  the  accomi)lishment  of  his  task  a  profound 
knowledge  of  jurisprudence,  an  unerring  grasp  of  facts,  an  in- 
stinctive faculty  for  separating  the  wheat  from  the  chaff.  He 
lightened  the  burdens  of  his  office  by  giving  up  the  solitary 
sittings  of  the  Chancellor  in  his  own  court,  and  confining  him- 
self to  the  House  of  Lords,  with  occasional  excursions  into  the 
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Court  of  Appeal.  He  showed  himself  almost  as  much  at  home 
in  the  common  law  as  in  the  principles  of  equity  which  he  had 
been  studj'ing  all  his  days.  Lord  Cairns'  judicial  demeanor 
was  dignified,  courteous,  and  cold.  He  listened  patiently  and 
always  appreciated  an  argument.  But  he  was  seldom  concil- 
iatory and  never  genial.  His  notions  were  cut  and  dried.  He- 
had  little  sympathy  with  other  people's  opinions.  Of  humor 
he  was  totally  destitute.  Known  to  the  nation  at  large  as  an 
eminent  lawyer,  statesman  and  judge,  his  lordship  had  also 
other  claims  to  be  remembered  by  his  fellow  countrymen.  Al- 
though  occupying  the  high  and  onerous  position  of  Lord  High 
Chancellor  of  England,  he  never  relaxed  to  the  last  those* 
benevolent  ^nd  philanthropic  efforts  for  which  he  was  widely 
esteemed  in  all  circles.  Like  his  successor  on  the  woolsack. 
Lord  Cairns  was  not  ashamed  of  being  a  Sunday-school  teacher,, 
and  it  is  recorded  of  him  that,  when  he  was  asked  after  his. 
elevation  whether  he  would  not  now  be  compelled  to  give  uj> 
Sunday-school  work,  he  emphatically  answered:  **Certainly 
not."  Although  deeply  attached  to  the  Evangelical  principles 
of  the  Church  of  England,  he  was  ready  to  co-operate  on  all 
occasions  with  other  workers  in  the  religious  field.  He  ap- 
peared on  many  platforms  in  the  metropolis  as  an  advocate  of 
measures,  social  and  religious,  for  the  amelioration  of  the- 
masses;  and  with  Lord  Shaftesburg  he  shared  the  distinction, 
of  being  the  friend  of  the  homeless  '*city  arab. " 
He  died  on  the  2d  of  April. 


Judge  Cooley,  the  well-known  law  writer,  and  for  some  years, 
a  judge  of  the  Supreme  Court  of  Michigan,  has  been  recently 
defeated  of  a  re-election  to  that  court. 


The  Supreme  Court  of  Oregon  has  just  refused  the  petition 
of  a  woman  to  be  admitted  to  the  bar. 
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The  English  Court  of  Appeals  has  recently  held,  in  Brunsden 
V.  Humphrey,  where  defendant  negligently  drove  his  wagon 
against  plaintiff's  cab,  by  which  plaintiff  was  thrown  out  and. 
the  cab  injured,  plaintiff  might  sue  for  injuries  to  the  cab,  and 
after  he  had  recovered  judgment  in  that  case  he  might  bring  a. 
separate  action  for  injuries  to  his  person,  which  turned  out  to 
be  more  serious  than  he  at  first  supposed.  It  was  said  by  the; 
court  that  the  injuries  to  the  cab  and  to  the  person,  though 
occasioned  both  by  the  same  cause,  collision  with  the  wagon, 
were  yet  different  causes  of  action,  as  each  must  be  sustained 
by  different  evidence.  Lord  Coleridge  dissented  on  the  ground 
that  it  was  too  much  of  a  subtlety  to  say  that  if,  by  the  wrong- 
ful act  of  another,  one  is  injured  in  his  arm  and  leg,  he  must 
bring  one  action  for  both  injuries,  but  if,  beside  his  arm  and 
leg,  his  trousers  which  contain  his  leg  and  his  sleeve  which 
contains  his  arm  are  torn,  he  may  bring  two  actions. 


TO  CROSS-EXAMINE  WELL. 

Think  first  what  an  icy  pavement  you  tread  upon;  think 
how  a  willing  witness  may  say  too  much  that  had  been  un- 
proved without  him;  think  how  the  rivet  may  be  clinched  and 
the  strength  redoubled  by  facts  too  often  repeated  and  com- 
mitted to  memory;  think  how  you  may  develop  new  theories 
for  your  adversary,  and  act  with  quiet  discretion. 

The  act  of  cross-examination  is  to  show  a  conflict  of  testi- 
mony. It  may  not  be  successful,  yet,  if  skillfully  worded,  it 
will  convince  some  one  in  the  panel  that  you  have  at  least 
moral  evidence  of  the  facts  aimed  to  be  established.  It  is  not 
the  place  to  exhibit  smartness;  that  will  be  better  if  concealed. 
To  entrap  a  false  witness,  to  confuse  a  timid  one,  to  encourage 
one  who  will  aid  your  theory  are  good  uses  of  this  high  art. 

Most  young  lawyers  think  they  appear  dull  if  they  pass  a 
witness  without  ** tearing  him  to  pieces"  under  rigid  question- 
ing, and  find  that  they  have  fed  their  enemy  at  every  question. 
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Older  advocates  use  this  weapon  with  tact  and  caution.  They 
have  tried  the  saber  exercise  too  often,  and  remember  the  deep 
scars  it  produced  on  their  clients. 

Three  kinds  of  witnesses  may  be  shaken  by  cross-questions: 
First,  those  who  swear  recklessly;  second,  those  who  swear  de- 
fiantly; and,  third,  those  who  swear  falsely.  The  last  named  may 
be  impeached,  if  he  fails  to  impeach  himself,  by  his  own  story. 
Only  a  few  persons  can  continue  long  in  telling  falsehoods 
without  detection. 

The  fine  art  of  cross-examining  is  in  making  your  case  out  of 
an  opponent's  witness.  This  is  almost  always  done  by  a  gentle 
and  delicate  leading  process,  coupled  with  a  concealed  kindness 
that  fascinates  and  encourages,  while  it  creates  the  reasonable 
doubt  or  supplies  the  ])rokeu  threads  of  a  story  that  you  are 
seeking  to  establish. 

Of  all  the  men  puzzled  by  cross-questions  doctors  are  t-^ie 
most  pliable.  They  deal  in  strange  phrases  and  queer  theories, 
and  out  of  twenty  or  thirty  about  ten  will  admit  that  all  men 
are  at  times  a  little  unanchored  in  intellect.  They  will  swear 
through  a  theory  of  vivid  dreams,  temporary  insanity  caused 
by  jealousy,  or  prolonged  litigation,  by  a  quiet  and  well  fol- 
lowed invitation. 

There  are  no  better  rules  on  cross-examination  than  five :  First, 
know  what  3^ou  need,  and  stop  when  you  get  it;  second,  risk  no 
case  on  the  hazard  of  an  answer  that  may  destroy  it;  third, 
hold  your  temper  while  you  lead  the  witness,  if  convenient  to 
lose  his;  fourth,  ask  as  if  wanting  one  answer  when  you  desire 
the  opposite— if  the  witness  is  against  you,  and  reverse  the  tac- 
tics if  he  is  more  tractal)le;  Fifth,  treat  a  witness  like  a  run- 
away colt,  and  see  that  he  does  not  get  too  much  the  start  of 
his  master,  and  if  he  does,  let  go  of  the  reins  at  the  first  safe 
turn  in  the  testimony — but  if  you  see  any  object  to  break  his 
running,  call  the  turn  quickly.  J.  W.  DONOVAN. 
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NOTES. 

A  couutry  editor  received  the  following:  *'Dear  sir:  I  have 
looked  carefullj^  and  patiently  over  your  paper  for  months  for 
the  death  of  some  individuals  I  was  acquainted  with,  but  as 
yet  not  a  single  soul  I  care  anything  about  has  dropped  off. 
You  will  please  to  have  my  name  erased." 


** Where  the  shoe  pinches."  The  origin  of  this  now  common 
but  expressive  saying  is  taken  from  Plutarch's  **  Life  of  Emilius 
Paulus, "  where  he  relates  the  story  of  a  Roman  being  divorced 
from  his  wife.  "This  person,  being  highly  blamed  by  his 
friends,  who  demanded:  Was  she  not  chaste?  Was  she  not 
fair?  holding  out  his  shoe,  asked  them  whether  it  was  not  new 
and  well  made.  **Yet, "  added  he,  '*none  of  you  can  tell  me 
where  it  pinches  me.''  In  other  words,  it  is  only  those  who 
experience  or  suffer  the  particular  trouble  complained  of  who 
know  what  it  means. 


Grant,  Sherman,  Buell,  Beauregard  and  McClernand  all 
■differ  in  their  accounts  of  the  battle  of  Shiloh.  Why  not  have 
it  fought  over  again  in  the  presence  of  a  referee. — Detroit  Free 
Press. 


A  Texas  man,  who  has  a  mule  for  sale,  hearing  that  a  friend 
in  a  neighboring  State  wanted  to  buy  a  mule,  telegraphed  him: 
**Dear  Friend:  If  your  are  looking  for  a  mule  don't  forget 
me." 


Barry  Sullivan,  the  Irish  tragedian,  was  playing  in  Richard 
III  some  years  ago  at  Shrewsbury.  WHien  the  actor  came  to 
the  lines:  **A  horsel  a  horse!  My  kingdom  for  a  horse:"  some 
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ODe  in  the  pit  called  out:  **VVouldD't  an  ass  do  you,  Mr.  Sulli- 
van?" *'Ye9,"  responded  the  tragedian,  turning  quickly  on 
the  interrupter,  ^'please  come  round  to  the  stage  door." 


HILLMAN,  BY,  &c.  v.  HURLEY,  &c. 
(Filed  March  24,  1885.) 

1.  Injunotiou  to  restrain  trespass  to  land— Where  plaintiff  asks  an  Injnnc- 
tion  restraining  defendant  from  committing  a  trespass  on  his  land  by  cut- 
ting and  removing  timber,  Held— (1)  Plaintiff  must  have  not  only  the  right 
to  possession,  but  also  lie  in  actual  possession.  (2)  The  injunction  will  not 
be  granted  unless  defendant  is  insolvent,  or  the  Injury  is  irreparable,  so 
adequate  compensation  can  not  be  had  at  law. 

2.  Patent— Certainty  of  description— A  patent  for  a  certain  number  of 
acres  of  land  ''excluding  all  surveys  of  record  in  the  above  loundary,"  is- 
invalid  for  indeflniteness. 

Appeal  from  Livingston  Citcuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  action  was  brought  to  enjoin  the  appellees  from  cuttinf^ 
and  removing  timber  from  a  certain  tract  of  land. 

The  substantial  averments  of  the  petition  are  that  the  ap- 
pellant is  the  owner  and  in  the  actual  possession  of  the  land; 
that  the  appellees  have  cut  a  large  quantity  of  valuable  grow- 
ing timber  thereon,  worth  $250,  and  have  hauled  away  a  por- 
tion of  it;  that  they  were  then  cutting  and  hauling  it,  and 
would  continue  to  do  so,  whereby  the  appellant  would  suffer 
irreparable  injury.  It  does  not  charge  that  the  appellees  are 
insolvent.  The  title  and  possession  of  the  appellant  is  denied, 
but  not  the  cutting  and  removal  of  the  timber;  and  the  appel- 
lees claim  title  to  the  land  under  patents  junior  to  that  of  the 
appellant,  which  is  not  only  shown  by  the  testimony  to  cover 
the  land,  but  it  is  so  admitted. 

It  appears,  however,  that  the  appellant  has  never  had  the 
actual  possession  of  the  land,  while  the  appellees  have  held 
that  claimed  by  them  under  a  marked  boundary,  and  have,  as 
the  testimony  tends  to  show,  had  some  of  it  inclosed  for  about 
ten  years. 
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It  is  a  general  rule  that  the  remedy  by  injiiDction  does  not 
lie  to  prevent  a  mere  trespass,  if  the  injury  that  may  be  in- 
flicted is  not  irreparable,  and  if  there  be  an  adequate  legal 
remedy.  The  ground  upon  which  equitable  intervention  pro- 
ceeds is  the  inadequacy  uf  the  legal  remedy;  and  this  is  the 
broad  foundation  of  remedial  jurisdiction  in  equity.  The  pol- 
icy of  the  law  is  reparation  for  an  injury,  while  that  of  equity 
is  prevention;  and  the  latter  only  supplies  the  deficiencies  of 
the  former  in  the  prevention  of  trespasses  when  the  law  does 
not  furnish  a  complete  remedy.  It  was  held  in  the  leading^ 
case  of  Jeroir>e  v.  Ross,  7  John.  Ch.,  815,  the  opinion  being  the 
last  one  ever  delivered  by  Chancellor  Kent,  that  equity  would 
interfere  by  injunction  in  cases  of  trespass,  if  the  mischief 
reached  to  the  very  substance  and  value  of  the  estate,  and  was. 
irreparable  in  damages,  or  to  prevent  a  multiplicity  of  suits. 
The  earlier  cases  had  held  more  closely  to  the  old  rule,  that  an 
injunction  to  prevent  an  injury  to  real  estate  was  allowable- 
only  in  case  of  waste,  or  where  there  was  a  privity  of  estate 
between  the  parties,  and  that  compensation  by  way  of  damages- 
was  the  only  remedy  for  a  trespass. 

Equitable  intervention  as  to  it  was  then  considered  a  danger- 
ous novelty;  but  since  the  case  above  cited  there  has  been  a 
gradual  change  in  the  inclination  of  the  courts  as  to  equitable- 
interference  in  matters  of  trespass;  and  while  the  rule  laid 
down  in  it  has  been  generally  followed,  yet  it  has  been  with  a 
liberal  view  and  a  disposition  to  listen  with  more  favor  to  an 
application  to  restrain  a  trespass  than  was  the  case  at  that 
time;  and  an  injunction  to  do  so  will  now  ordinarily  be  granted 
if  the  threatened  trespass  will  destroy  the  very  substance  of 
the  estate  **in  the  character  in  which  it  has  been  enjoyed;"  or 
if  so  permanent  and  continuous  that  it  can  never  be  said  to  be- 
complete,  so  that  the  injury  can  be  computed;  or  if  the  injury 
can  not  be  estimated  in  money;  or  if  so  vexatiously  persisted 
in  that  a  multiplicity  of  suits  must  result;  or  if  committed  by 
one  who  is  insolvent,  and  against  whom  a  verdict  will  be  value- 
less. 
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The  same  character  of  possession  of  real  estate,  however,  is 
necessary  to  maintain  an  injunction  to  prevent  a  trespass  to  it 
as  to  support  trespass  quare  clausum  fregit.  Unless  the  plain- 
tiff is  in  the  actual  possession  at  the  time  of  the  injury  or 
threatened  injury  he  must  fail  in  either  action.  This  was  the 
rule  of  the  common  law,  and  it  prevailed  in  this  State  until 
the  passage  of  the  act  of  the  legislature  of  March  10,  1854,  by 
which  the  owner  of  real  estate  was  permitted  to  sue  in  tres- 
pass, even  if  he  did  not  have  the  actual  possession  at  the  time 
of  the  injury  to  it.  This  act  was  by  its  title,  however,  made 
a  part  of  chapter  50  of  the  Revised  Statutes,  entitled  **In- 
closures  and  Certain  Trespasses;"  and  when  the  General  Stat- 
utes were  adopted,  containing  a  chapter  with  a  like  title,  the 
provisions  of  the  act  supra  were  not  re-enacted;  and  since  the^' 
must  be  considered  as  containing  all  the  law  upon  the  subjects 
indicated  by  the  titles,  it  follows  that,  with  their  adoption, 
the  old  rule  again  prevailed. 

A  patent,  when  valid,  only  invests  the  patentee  with  legal  or 
constructive  seizin;  and  it  is  clearly  shown  by  the  testimony 
that  the  appellant  never  had  any  actual  possession  of  the  land 
described  in  his  petition. 

It  is  attempted  to  avoid  this  trouble  upon  the  ground  that 
when  the  timber  was  severed  from  the  soil  it  became  person- 
alty; that  it  was  then,  by  legal  construction,  in  the  plaintiff's 
possession;  that  he  then  had  a  right  to  maintain  an  action  for 
or  to  enjoin  its  removal  from  the  land;  and  that  the  prayer  of 
the  petition  is  not  only  that  the  appellees  be  enjoined  from 
cutting  and  removing  timber,  but  that  they  be  enjoined  from 
removing  what  they  had  already  cut.  Their  doing  the  latter 
would  in  itself  be  but  a  temporary  trespass,  for  which,  in  the 
absence  of  insolvency,  adequate  compensation  could  be  had  at 
law;  and  when  not  only  a  remedy,  but  an  adequate  one,  exists 
at  law,  the  aid  of  the  chancellor  can  not  be  invoked. 

There  is,  however,  a  prevailing  reason  why  the  appellant 
■can  not  maintain  his  action  upon  this  ground,  and  it  is  also  an 
additional  and  conclusive  one  against  his  doing  so  for  the 
alleged  trespass  to  the  realty. 
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The  patent  to  him  and  upon  which  he  bases  his  claim  of 
title  was  issued  on  July  16,  1846,  upon  a  survey  made  upon 
February  18,  1845.  It  purports  to  con\ey  to  the  patentee 
4,000  acres. 

The  survey  given  and  described  in  it,  as  shown  by  the  survey 
and  testimony  in  this  case,  embraces  9,551  acres;  and  by  way 
of  identifying  the  4,000  acres  it  gives  the  entire  survey,  and 
then  says:  ** Excluding  all  surveys  of  record  in  the  above  boun- 
dary,  and  likewise  one  hundred  acres  belonging  to  Samuel  P. 
L.  Marshall  with  its  appurtenances."  This  is  the  only  descrip- 
tion given  in  the  patent  of  the  land  attempted  to  be  patented 
by  it; 

It  does  not  even  give  the  names  of  the  excluded  surveys. 
The  rule  that  that  is  certain  which  can  be  made  so,  certum  est 
quod  certum  reddi  potest,  does  not  aid  it,  because  it  contains 
nothing  from  which  it  can  be  certainly  ascertained  what  land 
is  excluded.  The  mere  statement,  ^'excluding  all  surveys  of 
record,"  is  too  indefinite.  It  is  as  uncertain  as  if  it  had  said 
''excluding  prior  grants,"  since  they  are  of  record.  In  the 
case  of  Hamilton  v.  Fugett,  &c.,  81  Ky.,  — ,  the  patent 
in  question  was  for  74,866  acres,  excluding  60,518  acres  of  prior 
grants,  which  were  not  identified  by  it,  and  it  was  held  void. 

In  the  one  instance  the  whole  survey  was  patented,  less  a 
certain  quantity  excluded,  but  undefined;  while  in  the  other 
4,000  acres  of  vacant  land  is  attempted  to  be  conveyed  out  of 
a  survey  of  9,551  acres,  without  in  any  way  defining  or  furnish- 
ing the  means  to  identify  the  lands  that  had  been  previously 
surveyed. 

The  one  is  as  indefinite  as  the  other.  The  result  would  be 
to  appropriate  vacant  lands,  without  regard  to  the  rights  of 
others,  or  identifying  the  lands  they  might  own,  and  would 
necessarily  lead  to  much  vexatious  litigation.  If  5,000  acres 
could  thus  be  taken  within  the  sweeping  lines  of  a  survey, 
equally  as  well  could  one-fourth  or  more  of  the  State.  Public 
policy  forbids  this;  and  in  the  language  of  the  court  in  Hamil- 
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ton  V.  Fugett,  &c.,  supra:  **To  sustain  this  patent  would  vio- 
late the  whole  purpose  and  spirit  of  the  statutes  regulating  the 
entry  and  grant  of  vacant  lands." 

The  appellant  never  having  been  actually  seized  of  the  land 
<;ould  not  maintain  an  injunction  to  prevent  a  trespass  upon  it 
even  if  hi^  patent  were  valid;  but  it  being  void,  and  he  never 
having  been  in  possession  of  the  timber  already  cut  and  not 
being  entitled  to  it,  can  not  maintain  it  as  to  it. 

Judgment  affirmed. 

C.  Bennett,  W.  D.  Greer  and  John  K.  Hendrickfor  appellant. 

Bush  &  Trail  for  appellees. 


ADAMS'  ADM'R  v.  L.  &  N.  R.  R.  CO. 
(Filed  March  12,  1885.) 

1.  Negliffence,  contributory— -Ranroads—Iu  an  action  for  nefzHgence 
against  a  railroad,  while  the  special  findings  of  the  jury  showed  that  the 
road  had  not  used  ordinary  care,  they  also  showed  that  plaintiff  had  failed 
to  use  such  care.  Held— The  court  properly  entered  a  verdict  for  the  road, 
although  the  jury  had  found  for  plaintiff. 

2.  Special  verdicts— Character  of  questions — Upon  a  special  finding  the 
questions  put  to  the  jury  should  not  be  so  numerous  as  to  bring  out  the 
evidence  In  detail,  but  be  limited  to  such  as  ascertain  the  prominent  facts 
in  issue. 

8.  Witness— Re*ezamination— After  a  witness  has  testified  in  chief  it  is  in 
the  discretion  of  the  trial  judge  to  refuse  or  to  allow  a  re  examination  as  to 
the  same  matter,  and  he  may  refuse  if  satisfied  the  witness  has  already  told 
all  he  knows. 

4.  Special  verdicts  are  not  violative  of  the  ancient  right  of  trial  by  jury. 

Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

In  the  case  of  Witty  v.  The  Railroad  Co.,  6  Ky.  Law  Rep., 
821,  it  was  held  that  where  the  jury  is  directed  to  find  a  special 
verdict  the  court  may,  hut  is  not  compelled  to,  direct  them  to 
find  a  general  verdict,  and  it  was  further  held  that  the  failure 
to  instruct  the  jury  as  to  what  was  ordinary,  and  what  willful 
or  gross  neglect,  was  not  error,  because  when  the  facts  were 
found  by  the  jury  it  was  a  question  of  law  for  the  court.  Sub- 
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section  5  of  section  817:  That  when  a  special  verdict  is  required 
the  questions  of  law  may  be  reserved  by  the  court  until  after 
verdict.  So  in  this  case  there  was  no  error  committed  in  re- 
fusing the  instructions  applicable  to  a  general  verdict  or  in  re- 
fusing to  require  such  a  verdict  to  be  rendered. 

The  principal  objection  to  the  proceedings  in  this  case 
arises  from  the  number  of  questions  or  interrogatories  pro- 
pounded to  the  jury  by  both  parties.  The  answers  to  special 
interrogatories  were  designed  to  lead  to  the  finding  of  certain 
prominent  facts,  that  must  determine  the  law  of  the  case  either 
for  the  plaintiff  or  the  defendant.  There  has  been  a  depart- 
ure in  this  case  from  this  rule  c/n  both  sides,  the  plaintiff  pro- 
j)ounding  some  sixteen  interrogatories  and  the  defendant  about 
twice  that  number.  Twelve  men  were  sworn  as  jurors,  and 
after  hearing  the  testimony  were  required  to  give  in  substance 
the  statement  of  each  witness.  They  were  examined  and  cross- 
examined  as  to  the  entire  testimony,  and  the  mode  of  inter- 
rogation could  not  hav«  extended  further  if  the  jury  as  a  body 
had  been  required  to  depose  on  oath  as  to  tho  substance  of  all 
the  testimony  given.  Sucli  a  practice  not  only  encumbers  the 
record,  but  confuses  the  minds  of  both  the  court  and  jury,  and 
leaves  all  parties  at  sea  as  to  the  issue  of  fact  to  be  tried. 
There  was  only  one  issue  in  this  case,  and  that  was,  did  the  in- 
testate lose  his  life  by  the  willful  negligence  of  the  company  or 
its  employes;  if  so,  in  what  did  that  negligence  consist?  It  is  the 
controlling  fact  or  facts  that  should  be  ascertained  by  the  special 
findings,  and  not  the  testimony  establishing  those  facts.  It 
may  have  been  a  dark  night,  and  the  intestate  may  have  eaten 
his  supper  at  Louisville  before  the  train  left,  and  while  such 
questions  were  proper  to  ask  a  witness,  they  were  nqt  such 
facts  as  should  have  been  made  the  subject  of  a  special  finding. 
Both  parties,  however,  having  seen  proper  to  interrogate  the 
jury  in  that  manner,  the  response  of  the  jury  to  the  questions 
propounded  by  the  defendant  may  be  disregarded,  and  still  the 
yesponse  to  the  plaintift"'s  interrogatories  shows  that  no  recov- 
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ery  could  be  had.  The  iDtestate  had  left  Louisville  for  hia 
home  at  or  near  Elizabethtown  about  10  o'clock  at  night  on  a 
long  train  of  passenger  cars  that  were  carrying  those  who  had 
attended  some  celebration  at  Louisville,  bound  to  their  homes. 
The  ordinary  train  was  not  sufficient  to  hold  them,  and  passen- 
ger cars  were  attached  to  a  sleeper  that  seems  to  have  occupied 
about  the  middle  of  the  train.  The  intestate  was  in  a  car  be- 
hind the  sleeper,  and  next  to  it.  When  reaching  the  depot  at 
Colesburg,  it  is  alleged  that  the  train  having  stopped  at  the 
depot,  and  that  fact  being  announced,  the  car  in  which  the  in- 
testate was  seated,  by  reason  of  the  length  of  the  train,  stood 
over  a  small  creek,  and  the  intestate  getting  out  of  the  train 
to  go  forward  for  the  purpose  of  getting  something  to  eat,  fell 
through  the  trestle  on  stones  in  the  bed  of  the  creek,  and  was 
so  badly  injured  that  he  died  the  next  day.  It  was  a  very 
dark  night,  and  the  intestate  was  no  doubt  in  ignorance  of  the 
danger  when  he  left  the  car.  Two  young  men  in  the  car  with 
him  followed  him  out,  but  did  not  see'him  fall,  although  one- 
of  them  fell  shortly  after  the  intestate  did,  but  received  no  in- 
jury. The  jury  said  by  their  special  finding  for  the  plaintiff, 
first,  that  when  the  train  stopped  at  Colesburg  the  employes 
called  out  the  station.  They  further  said  that  where  the  in- 
testate got  ofi  it  was  not  a  safe  place  to  land  passengers. 

In  answer  to  a  question  as  to  whether,  after  getting  off  the- 
car,  the  intestate  fell  from  the  bridge  or  trestle,  the  jury  re- 
sponded that  they  believed  the  train  was  slowing  up  Avhen  he 
got  off.  They  further  said  that  the  intestate  failed  to  use  or- 
dinary' care,  and  that  the  employes  of  the  company  or  the  com- 
pany were  guilty  of  a  want  of  ordinary  care  in  leaving  the 
sleeper  between  the  ordinary  passenger  cars.  When  asked  if 
the  plaintiff  ought  to  recover,  what  amount  should  she  receive, 
they  responded  by  saying  we  believe  the  plaintiff  should  re- 
cover $1,250. 

The  special  finding  by  the  jury  w^as  to  the  effect  that  the 
train  was  moving  to  the  depot  slowly  at  the  time  the  intestate 
got  off  the  train,  and  that  the  latter  was  himself  in  fault,  whiJ& 
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the  only  neglect  on  the  part  of  the  company  consisted  in  its 
having  a  sleeper  midway  between  the  ordinary  passenger  cars. 
On  such  special  findings  the  court  must  necessarily  have  ren- 
dered a  judgment  for  the  defendant.  The  evidence  on  the  part 
of  the  plaintiff  also  conduces  to  sustain  this  view  of  the  case. 

The  witness,  Chelf,  who  left  the  car  at  the  time  of  the  acci- 
dent, following  the  deceased,  was  submitted  to  an  examination 
in  chief  as  well  as  to  a  rigid  cross-examination,  and  his  testi- 
mony tended  to  show  that  the  car  must  have  been  moving 
when  the  intestate,  who  preceded  him,  got  off.  The  counsel 
for  thtj  plaintiff,  after  the  cross-examination  had  ended,  de- 
sired to  examine  his  witness  with  reference  to  the  same  matter 
and  to  explain  his  statements  made  on  the  cross-examination. 
The  court  refused  this  privilege  upon  the  ground,  no  doubt, 
that  as  to  time,  place  and  other  circumstances  connected  with 
the  occurrence,  the  witness  had  made  full  and  complete  state- 
ments. The  witness  was  before  the  court,  and  from  his  state- 
ments, conduct,  etc.,  the  court  may  have  been  satisfied  that 
he  had  disclosed  to  the  jury  fully  all  he  knew  in  regard  to  the 
death  of  the  intestate.  We  can  not  say  that  it  was  an  abuse^ 
of  discretion,  and  particularly  when  looking  to  the  affidavit  of 
Chelf  filed  on  the  motion  for  a  new  trial.  In  this  affidavit  the- 
witness  states  that  he  saw  intestate  after  he  got  off  the  car,, 
and  he  knows  the  car  stopped,  or  about  stopped,  when  Adams, 
got  off. 

This  still  leaves  the  matter  in  doubt,  and  particularly  wheiv 
Chelf  walked  along  safely  to  the  front  of  the  train  and  Adams 
fell  through  the  trestle.  The  evidence  of  the  defense  conduces 
also  to  show  this  same  state  of  case.  While  it  is  not  necessary 
to  determine  the  liability  of  the  company  in  failing  to  have  a 
secure  and  safe  place  of  egresH  from  any  of  its  cars  whenever  it 
may  stop  at  a  depot,  we  are  satisfied  from  the  x^roof  that  the 
cars  were  in  motion  when  the  appellant's  intestate  attempted 
to  leave  them,  and  that  his  sad  misfortune  resulted  from  his. 
own  neglect.  It  is  proven  that  the  name  of  the  station  waa 
May,  1885—5 
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called  out,  and  this  is  always  or  usually  done  before  reaching 
the  depot,  and  those  on  the  rear  of  the  train,  in  their  anxiety 
to  leave  for  something  to  eat,  undertook  to  get  off  before  the 
train  stopped.  The  jury  has  so  said  and  the  verdict  is  sus- 
tained by  the  testimony,  so  without  looking  to  the  special  ver- 
dicts returned  for  the  defendant,  the  law  of  the  case  is  against 
the  plaintiff  upon  the  findings  to  her  own  interrogatories. 

It  is  claimed  that  these  special  findings  are  in  violation  of 
the  ancient  mode  of  trial  by  jury.  This  question  is  made  for 
the  first  time,  and  after  repeated  adjudications  by  this  court 
in  reference  to  special  verdicts.  It  is  the  province  of  the  court 
to  pronounce  the  law  and  the  jury  to  pass  on  this  issue  of  fact, 
and  whether  the  law  is  given  before  or  after  the  finding  of  the 
facts  by  the  jury  is  immaterial. 

When  the  evidence  offered  is  not  of  the  character  that  will 
support  the  plaintiff's  claim  on  the  issue  made,  a  demurrer  to 
the  evidence  was  the  practice  at  common  law,  and  this  applied 
when  there  was  no  special  finding  authorized,  but  Mr.  Stephen 
says  **a  more  common,  because  more  convenient,  course  than 
this  to  determine  the  legal  effect  of  the  evidence  is  to  obtain 
from  the  jury  a  special  verdict,  instead  of  finding  the  negative 
or  affirmative  of  the  issue,  as  in  a  general  verdict.  The  jury  at 
common  law  ascertained  all  the  facts  disclosed  by  the  evidence, 
and  then  left  the  court  to  say  whether  the  law  authorized  a 
verdict  for  or  against  the  plaintiff"  (Stephen  on  Pleading, 
page  128).  The  jury  gave  their  opinion  as  to  the  existence  or 
nonexistence  of  the  fact  or  facts  involved  in  the  issue,  and  then 
a  verdict  was  entered,  says  Mr.  Stephen,  without  their  inter- 
ference. While  the  jury  has  said  that  the  plaintiff  ought  to 
recover  .$1,250,  it  is  certain  that  the  response  was  obtained  by 
the  character  of  interrogatories  propounded  by  the  plaintiff". 
**If  the  i)laintiff'  ought  to  recover,  what  amount  or  sum  is  she 
entitled  to?"  There  could  have  been  no  mistake  as  to  the 
finding,  and  if  there  was  the  court  ought  not  to  have  ascer- 
tained it  from  the  jury.     The  special  interrogatories  were  all 
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answered,  and  in  such  a  manner  as  determined  the  case  for 
the  defendant.  The  court  properly  overruled  the  motion  for  a 
new  trial,  nothing  occurring  during  the  progress  of  the  trial  or 
after  that  entitled  the  plaintiff  to  be  again  heard. 

Judgment  aflBrmed. 

J.  P.  Hobson  for  appellant. 

Wm.  Lindsay  for  appellee. 


BURGH'S  HEIRS,  &c.  v.  BURGH'S  HEIRS,  &c. 
(Filed  March  31,  1885.) 

Co-tenanclps— Lien  for  rents— A  joint  tenant  or  tenant  !n  common  is  not 
entitled  to  a  Hen  upon  the  share  of  his  co-tenant  for  rents  coUeoted  by  the 
latter  before  partition. 

Appeal  from  Meade  Gircuit  Gourt. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1855  the  heirs  at  law  of  Leonard  Burch,  deceased,  recov- 
ered judgment  for  a  tract  of  land  containing  about  700  acres. 
And  in  1858  one  of  the  heirs  instituted  an  action  against 
Thomas  B.  Burch,  administrator,  and  also  an  heir,  for  a  settle- 
ment of  the  estate  and  partition  of  the  land  between  the  seven 
heirs,  it  being  stated  in  the  petition  that  he  had  fraudulently 
conveyed  it  to  one  Garrico,  who  was  made  a  defendant  to  the 
action. 

Three  other  actions  for  the  same  purpose  were  subsequently 
commenced.  But  in  1865  they  were  all  consolidated  and  there- 
after tried  together,  though  it  was  not  until  1879  that  a  judg- 
ment for  partition  was  rendered. 

In  defense  of  the  actions  Thomas  B.  Burch,  before  his  death 
in  18(58,  and  his  heirs  afterwards,  denied  the  right  of  the  other 
heirs  of  Leonard  Burch  to  any  part  of  the  land,  contending 
that  it  was  not  more  than  sufficient  to  compensate  him  as  ad- 
ministrator, and  for  the  extraordinary  labor  and  expense  in- 
curred by  him  in  maintaining  the  protracted  litigation  begun 
in  1841  to  recover  the  land,  and  also  contended  that  he  was  the 
rightful  owner  by  purchase  of  four-sevenths  of  it. 
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By  the  deed  made  in  1860  Thoraas  B.  Burch  conveyed  to 
Carrico  absolutely  four-sevenths  of  the  land,  and  the  latter 
took  possession  of  the  whole  of  it,  and  occupied  and  used  it 
several  years.  But  an  agreement  in  writing  was  at  the  same 
time  entered  into  between  them  that  the  land  conveyed  was  to 
be  held  by  Carrico,  subject  to  the  conditions  and  for  the  pur- 
poses therein  recited.  And  sometime  after  his  death  the  heir» 
of  Thomas  B.  Burch  took  possession,  claimed  and  held  differ- 
ent parcels  of  the  land. 

By  the  judgment  rendered  in  1879  three  of  the  heirs  of  Leon- 
ard Burch  were  entitled  each  to  one-seventh  of  the  land,  and 
commissioners  were  appointed  to  divide  it  accordingly,  and  the 
master  commissioner  was  directed  to  ascertain  and  report  the 
value  of  rents  and  improvements.  And  in  1881  a  judgment 
was  rendered  in  favor  of  appellees  against  the  estate  of  Thomas 
B.  Burch,  his  heirs  at  law,  and  Carrico  for  three-sevenths,  the 
value  of  rents  and  profits  as  found  and  reported  by  the  master 
due  by  them  respectively,  after  deducting  the  value  of  improve- 
ments. And  also  adjudged  that  appellees  have  a  lien  upon  all 
the  land,  except  the  parcels  allotted  to  them  to  satisfy  the 
amount  due  for  rents  and  profits. 

There  is  no  appeal  from  the  judgment  of  1879,  nor  is  any 
other  objection  made  to  the  one  rendered  in  1881,  except  so 
much  of  it  as  determines  the  existence  of  a  lien  on  that  part 
of  the  land  belonging  to  the  heirs  of  Thomas  B.  Burch,  and 
directs  a  sale  of  it  to  pay  the  value  of  rents  and  profits  found 
due.  And  whether  such  lien  exists  is  the  only  question  pre- 
sented on  this  appeal. 

We  have  not  been  referred  by  counsel  to  any  authority,  nor 
have  we  been  able  to  find  any  recognizing  the  existence  of  a 
lien  in  favor  of  one  tenant  in  common  or  joint  tenant  upon 
the  interest  of  his  co-tenant  for  the  payment  of  the  value  of 
rents  and  ])rofits  received  by  the  latter  before  partition  of  the 
hind. 

It  has  been  held  by  this  court  that  a  tenant  in  common  pur- 
chasing a  conflicting  claim  to  land  which  enures  to  the  benefit 
of  his  co-tenant,  has  an  equitable  lien  for  a  due  proportion  of 
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the  price  so  paid  by  him.  (Venable,  &c.  v.  Beauchamp,  8 
Dana,  321.) 

It  has  also  been  held  that  there  may  in  certain  cases  exist  a 
lien  on  the  estate  for  repairs  and  improvements  done  by  one 
joint  owner.     (Alexander  v.  Ellison,  &c.,  79  Ky.,  148.) 

But  it  never  has  been  held  by  this  court  that  rents  and 
profits  received  by  one  joint  owner  previous  to  partition  of  the 
land  constitute  anything  more  than  a  personal  charp;e  against 
him. 

The  lien  in  favor  of  one  joint  owner  of  land,  whenever 
recognized  to  exist  at  all,  is  founded  upon  the  doctrine  of  con- 
tribution in  equity,  and  the  onl}^  reason  for  enforcing  it  for 
improvements  arises  from  the  necessity  for  the  preservation  of 
the  estate,  or  the  benefit  to  the  joint  owners  by  an  enhance- 
ment of  its  value. 

But  there  is  no  reason  why  there  shoud  be  a  charge  or  en- 
'Cumi)rance  upon  the  interest  of  one  joint  owner,  either  before 
or  after  partition,  to  satisfy  a  claim  of  his  co-tenant  for  rents 
and  profits  received.  The  right  to  partition  exists  and  may  be 
enforced,  and  pending  the  action  therefor  the  chancellor  may 
•amply  protect  the  rights  of  each  joint  owner  by  placing  the  estate 
in  the  hands  of  a  receiver,  or  by  other  proper  provisional  rem- 
edy. But  it  is  not  the  policy  of  the  law  to  enforce  liens  upon 
the  interest  of  one  joint  owner  of  land  in  favor  of  another  for 
unadjusted,  and  to  innocent  purchasers  and  creditors  often 
unknown,  accounts  for  rents  and  profits. 

There  does  not  appear  any  reason  why  judgment  for  a  division 
of  the  land  in  this  case  was  so  long  delayed,  nor  were  there 
any  steps  taken  by  appellees,  as  might  have  been  done,  to 
secure  their  just  share  of  the  rents  and  iirofits.  In  our  opinion 
the  only  remedy  they  were  entitled  to  when  the  case  was  finally 
disposed  of  was  personal  judgmeht  for  the  amount  of  rents  and 
profits  due  them,  enforceable  at  law.  And  the  court  erred  in 
adjudging  a  lien  existed  and  .a  sale  of  the  interests  of  appellants 
in   the  land   to  satisfy   the   amount  due.     The  judgment   is, 
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therefore,  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Lewis  &   Fairleigh  for  appellants. 

A.  Duvall  for  appellees. 


JONES'  ADM'R  v,  L.  &  N.  R.  R.  Co. 
(Filed  March  28,  1885.) 

Railroads— WiUful  Deglect— Contributory  negligence— Id  an  action  against 
a  railroad  for  willful  negligence  it  is  no  defense  to  show  contributory  negli- 
gence on  the  part  of  the  person  injured  unless  it  appears  that  the  injury^ 
really  resulted  from  such  contributory  negligence,  and  not  from  the  willful 
neglect  of  the  road. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  states  in  his  petition  that  his  intestate  was  at  the* 
time  of  his  death  employed  in  the  service  of  appellee  as  a 
brakeman  on  its  railroad  train,  composed  of  baggage,  passen- 
ger and  freight  cars,  and  while  actively  engaged  in  the  per- 
formance of  his  duties  as  such,  in  seeing  that  the  rear  car^ 
were  coupled  and  attached,  was  killed  by  being  thrown  by  the- 
train  against  a  bridge,  over  which  it  was  running  at  an  unusual 
rate  of  speed,  which  killing  was  occasioned  by  -the  willful 
neglect  of  appellee,  its  agents  and  servants. 

The  first  paragraph  of  the  answer  contains  simply  a  traverse- 
of  the  material  allegations  of  the  petition.  But  in  the  second 
it  is  stated  the  deceased  negligently  placed  his  body  outside- 
the  car  on  which  he  was  riding  just  before  it  entered  the  bridge- 
mentioned,  the  location  of  which  he  well  knew,  whereby  it 
came  in  contact  with  the  bridge,  and  he  was  knocked  from  the 
train,  and  his  head  and  shoulders  injured  so  that  he  died  there- 
from, and  that  his  death  was  wholly  caused  by  his  own  neglect. 

A  general  demurrer  to  the  second  paragraph  was  filed  and  a 
motion  made  also  to  strike  it  from  the  answer,  but  both  were- 
overruled,  and  this  action  of  the  court  is  made  ground  for  re- 
versal. 
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Under  the  Civil  Code,  section  118,  an  answer  may  contain 
as  many  matters  of  estoppel  and  of  avoidance,  legal  or  equi- 
table, total  or  partial,  and  may  make  as  many  traverses  as 
there  may  be  grounds  for  in  behalf  of  the  pleader.  And  if 
there  be  more  than  one,  each  must  be  stated  in  a  separate, 
numbered  paragraph. 

In  the  second  paragraph  of  the  answer  is  stated  the  manner 
in  which  the  deceased  lost  his  life,  which  is  essentially  different 
from  that  described  in  the  petition,  and  that  the  injury  was 
caused  wholly  by  his  own  neglect.  And  if  the  matter  thus 
relied  on  is  sufficient  at  all  as  a  defense  or  in  avoidance  of  the 
action,  he  had  right  to  plead  it  in  a  separate  paragraph. 

Though  it  has  been  repeatedly  held  by  this  court,  and  may 
be  considered  settled,  that  contributory  neglect  on  the  part  of 
the  deceased  will  not  relieve  a  party  from  responsibility  under 
section  8,  chapter  57,  General  Statutes,  by  whose  willful 
neglect  his  life  has  been  destroyed,  nevertheless  if  it  be  true, 
as  stated  in  the  second  paragraph  of  the  answer,  that  the  in- 
jury received  by  the  deceased  was  caused  wholly  by  his  own 
negligence,  it  necessarily  results  that  his  life  was  not  lost  or 
destroyed  by  the  willful  neglect  of  appellee  or  his  agents  and 
servants,  and  this  action  can  not  be  maintained.  But  whether 
the  circumstances  under  which  the  injury  was  received,  as 
stated  in  the  answer,  are  sufficient  to  relieve  appellee  from 
legal  re9i)onsihility,  of  course  depends  upon  the  facts  of  the 
whole  case.  And  this  brings  us  to  the  consideration  of  the 
next  error  assigned,  which  is  on  account  of  the  action  of  the 
court  in  giving,  at  the  close  of  the  evidence  offered  by  apj)el- 
lant,  a  peremptory  instruction  to  the  jury  to  find  for  appellee. 
The  train  on  which  the  deceased  was  employed  when  it  left 
Anchorage  station  was  composed  of  fourteen  or  fifteen  freight 
cars  and  a  passenger  and  baggage  car,  the  two  latter  being  at 
the  rear  end.  But  when  it  reached  Scott's  station,  for  some 
reason  not  explained,  the  position  of  the  cars  was  so  changed  that 
eight  or  nine  of  the  freight  cars  were  put  in  front  and  five  or 
six  of  them'  in  rear  of  the  passenger  and  baggage  cars.     And 
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this  change  made  it  necessary  for  the  deceased,  who  acted  as 
middle  brakeman,  to  occupy  as  his  position  the  baggage  car 
instead  of  on  top  of  one  of  the  freight  cars  where  he  had  pre- 
viously been. 

The  only  witness  who  saw  the  deceased  at  the  time  ho  re- 
ceived the  injury  from  which  he  died  was  a  fellow  brakeman, 
whose  position  was  on  top  of  one  of  the  freight  cars,  nearer 
the  engine  than  the  baggage  car,  and  w^ho  was  at  the  time  look- 
ing towards  the  rear  end  of  the  train  in  order  to  discover  and 
give  warning  of  it  in  case  the  rear  cars  became  uncoupled.  He 
testified  that  he  saw  the  deceased  either  at  the  door  or  on  the 
steps  at  the  end  of  the  baggage  car  when  it  was  a  car  length  or 
more  from  the  bridge,  looking  back  towards  the  rear  end  of 
the  train,  his  head  and  part  of  one  shoulder  being  out,  and 
saw  him  strike  against  the  bridge,  whereby  his  head  and  left 
shoulder  were  so  much  injured  that  he  died  very  soon  after. 

According  to  the  uncontradicted  testimony  of  that  witness 
it  is  manifest  that  the  life  of  the  deceased  was  destroyed  b}' 
his  own  act  in  placing  his  body,  while  the  train  was  moving, 
so  far  beyond  the  side  of  the  baggage  car  as  to  bring  it  in  con- 
tact with  the  bridge,  which  was  about  two  feet  wider  than  the 
cars. 

The  evidence  shows  omissions  of  duty  and  violation  of  neces- 
sary and  prescribed  rules  for  operating  railway  trains  by  those 
in  charge  at  the  time  thedeceased  was  killed. 

But  in  order  to  authorize  a  recovery  in  this  case  not  only 
must  willful  negligence,  in  the  meaning  of  the  statute,  on  the 
part  of  those  in  charge  of  the  train  be  shown,  but  it  must  ap- 
pear that  such  neglect  was  the  proximate  cause  of  the  injur}' 
to  the  deceased,  or  that  such  injury  would,  under  the  circum- 
stances existing,  be  the  natural,  probable  or  ordinary  result  of 
such  neglect. 

The  e\idence  establishes  the  following  facts  which  show 
negligence  on  the  part  of  those  having  control  of  the  train 
when  the  deceased  was  injured:  In  running  what  is  called  a 
mixed  train  it  is  safer  for  both  passengers  and  employes  that 
the  pa^^senger  and  baggage  cars  should  be  in   the  rear  of  the 
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freight  cars,  yet  no  satisfactory  reason  is  given  for  the  position 
the  cars  occupied  when  the  deceased  was  injured.  One  of  th^ 
rules  of  the  company  requires  a  red  flag  kept  on  the  hindujost 
<;ar  to  enable  the  engineer  himself  to  see  it  in  case  the  rear  cars 
became  uncoupled.  But  it  was  not  done  by  those  in  charge  of 
that  train,  and  the  duty  was  consequently  imposed  on  the 
brakeman  to  watch  the  rear  cars.  And  as  they  had  become 
uncoupled  as  many  as  two  times  before  reaching  the  bridge, 
ipvhere  the  deceased  was  injured,  there  was  a  necessity  for  in- 
<5reased  vigilance  on  their  part.  It  also  appears  that  the  train 
was  running  at  a  greater  rate  of  speed  when  it  crossed  the 
bridge  than  the  prescribed  rules  of  the  company  authorized, 
and  that,  although  the  proper  signal  was  whistled,  the  bell  was 
not  rung  as  the  train  approached  the  bridge. 

It  is  not  necessary  to  determine  whether  those  in  charge  of 
the  train  were  or  not  guilty  of  willful  neglect  unless  it  be 
made  to  appear  that  the  injury  to  the  deceased  was  either  the, 
immediate  and  direct  result  of  such  negligence,  or  else  that 
the  act  of  the  deceased  was  such  as  it  was  the  legal  duty  of 
those  ill  charge  of  the  train  to  have  foreseen  and  provided 
against. 

The  general  rule  of  law  is  that  whoever  does  an  illegal  or 
wrongful  act  is  answerable  for  all  the  consequences  that  ensue 
in  the  ordinary  and  natural  course  of  events,  although  those 
consequences  be  immediately  and  directly  brought  aljout  by 
the  intervening  agency  of  others,  provided  their  acts,  causing 
the  damage,  were  the  necessary  or  legal  and  natural  conse- 
quences of  the  original  wrongful  act  (Addison  on  Torts,  7). 
And  in  this  case  appellee  would  be  answerable  for  the  injury  to 
the  deceased,  notwithstanding  it  was  immediately  and  directly 
brought  about  by  his  own  act,  if  that  act  had  been  the  neces- 
sary, legal  or  natural  consequence  of  the  neglect  on  the  part  of 
those  in  charge  of  the  train,  or  if  the  act  of  the  deceased,  ac- 
cording to  the  ordinary  course  of  events,  had  been  the  usual  or 
T)robable  sequence  of  the  neglect.  But  those  in  charge  of  the 
train  could  not  be  required  to  foresee  and  provide  against  the 
extraordinary  and  reckless  act  of  the  deceased.     For  the  evi- 
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dence  shows  that  he  had  been  employed  as  brakeman  ou  that 
railroad  long  enough  to  become  fully  acquainted  with  the  na- 
ture of  his  hazardous  business,  and  of  the  location  and  condi- 
tion of  the  bridge.  It  may  be  assumed  that  he  was  at  the 
time  he  received  the  injury  in  the  performance  of  what  he  con- 
ceived to  be  his  duty,  and  that  he  placed  his  body  in  the  posi- 
tion it  was  when  the  injury  was  received  for  the  purpose  of 
ascertaining  whether  the  cars  were  coupled;  still  there  was  no 
necessity,  nor  was  he  required  at  that  time,  to  recklessly  expose 
himself  to  the  injury  he  received,  for  there  was  another  brake- 
man  on  top  of  the  freight  car  who  was  performing  the  same 
service,  and,  besides,  the  deceased  could  and  should  have  awaited 
the  crossing  of  the  bridge  before  exposing  himself.  Nor  can 
the  act  of  the  deceased  and  consequent  injury  be  directly  and 
immediately  attributed  to  either  the  failure  to  ring  the  bell  or 
the  increased  rate  of  speed  of  the  train,  for  it  is  clear  that 
the  ringing  of  the  bell  would  not  have  been  more  apt  to  attract 
his  attention  than  the  whistle  of  the  engine,  and  that  the  in- 
jury would  have  occurred  even  if  the  train  had  been  running 
at  the  usual  rate  of  speed. 

It  is  probable  that  if  the  position  of  the  cars  had  not  been 
changed  at  Scott's  station  the  deceased  would,  when  the  train 
crossed  the  bridge,  have  been  on  top  of  a  freight  car,  and  con- 
sequently not  injured  by  placing  his  body  where  it  would  in- 
evitably come  in  contact  with  the  bridge.  But  even  conceding 
that  those  in  charge  of  the  train  were  guilty  of  negligence  in 
changing  the  position  of  the  cars,  the  injury  to  the  deceased 
was  not  the  proximate,  probable  or  natural  resultof  thechange. 

In  this  case  the  deceased,  with  a  knowledge  of  the  risks  and 
dangers  incident  to  his  employment,  and  familiar  with  the 
peculiar  danger  of  exposing  his  person  at  the  time  and  place 
he  did  do,  himself  caused  the  destruction  of  his  life,  and  did  it 
in  a  manner  and  under  circumstances  that  could  not  have, 
with  reasonable  diligence  on  the  part  of  those  controlling  the 
train,  been  foreseen  and  provided  against.  In  our  opinion, 
therefore,  it  is  clear  from  the  evidence  that  the  life  of  the  de- 
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ceased  was  not  in  legal  contemplation  lost  or  destroyed  by  the- 
willful  neglect  of  appellee's  agents  and  servants,  and  the  per- 
emptory instruction  was  properly  given. 

Judgment  affirmed. 

J.  W.  Head  and  A.  Duvall  for  appellant. 

H.  W.  Bruce,  Bullock  &  Beckham  and  Wm.  Lindsay  for  ap- 
pellee. 


FLANAGAN,  &c.  v.  SHUCK,  &c. 
(Filed  March  28,  1885.) 

Partnership  property—Co-partners'  lien— Where  a  firm  of  lawyers  took  a. 
tract  of  land  in  payment  of  a  fee  and  held  it  in  their  joint  names,  Held—An 
indlYidual  oreditor  of  one  of  them  could  not  subject  the  land  until  the  co- 
partner had  first  been  paid  what  was  due  him  on  a  settlement  of  the  part- 
nership accounts. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellants  as  judgment  creditors  of  Finley  Shuck  are- 
seeking  to  subject  to  the  pa3'ment  of  their  debts  his  alleged 
undivided  interest  in  a  tract  of  land  purchased  by  **Belden  & 
Shuck"  as  partners  in  the  practice  of  the  law.  This  is  resisted 
by  Belden  upon  the  ground  that  it  is  partnership  property,  and 
that  upon  a  settlement  of  the  partnership  Shuck  will  owe  him 
more  than  the  value  of  the  land. 

The  appellants  at  the  threshold  say  that  the  lower  court 
should  not  have  decided  adversely  to  them  because  the  appel- 
lee, Belden,  did  not  by  an  appropriate  pleading  bring  Shuck 
before  the  court,  and  manifest  his  claim;  and  tlita  if  this  had 
been  attempted  it  would  perhaps  have  appeared  that  nothing 
was  was  owing  to  Belden,  or  if  the  contrary  were  shown,  then 
that  there  were  assets  of  the  firm,  aside  from  the  land,  suffi- 
cient to  satisfy  any  such  indebtedness. 

The  appellants,  however,  did  not  ask  that  any  such  settle- 
ment be  made;  and  it  is  an  admitted  fact  that  upon  a  settle- 
ment of  the  firm  matters  Shuck  would  owe  Belden  more  than^ 
the  value  of  the  land. 
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There  was  uo  necessity  for  an  investigation  to  ascertain 
what  upon  the  pleading  was  an  already  admitted  fact;  and  the 
allegation  that  upon  a  settlement  of  the  partnership  a  certain 
sum  would  be  owing,  necessarily  involved  the  idea  of  a  con- 
sideration of  all  the  firm  assets. 

It  is  admitted  by  the  pleadings  and  the  agreed  statement  of 
facts  that  the  land  was  purchased  with  partnership  assets, 
and  that  the  object  of  the  purchase  was  to  secure  a  fee  owing 
to  the  firm;  that  **Belden  &  Shuck"  have  held  it  as  partners 
ever  since  their  purchase,  and  that  it  is  their  partnership  prop- 
erty; that  their  firm  matters  have  never  been  settled,  and  that 
when  this  is  done  there  will  be  due  Belden  by  Shuck  over  $500, 
and  that  the  land  is  only  worth  from,  $B00  to  $400. 

It  is  urged  that  the  only  business  of  the  firm  was  the  practice 
of  the  law;  and  that,  therefore,  the  land  could  not  be  used  in 
or  appropriated  to  the  firm  business,  and  hence  can  not  be 
treated  as  personal  property,  and  held  to  be  firm  assets. 

This  presents  what  has  been  termed  in  some  of  the  adjudged 
cases  **a  distressingly  vexed  question,"  and  one  as  to  which 
the  authorities  are  quite  conflicting.  Some  of  them  hold  that 
real  e.^tate,  in  order  to  be  treated  as  personalty,  even  as  to  the 
partners  inter  se  and  the  firm  and  its  creditors,  must  be  pur- 
chased for  strictly  partnership  uses  and  so  appropriated;  while 
others  hold  that  it  is  suflficiont  if  it  be  purchased  with  partner- 
ship funds. 

It  is  unnecessary  to  review  the  numerous  cases.  To  do  so 
we  would  have  to  begin  with  the  opinions  of  Lord  Thurlow 
upt)n  one  side  and  those  of  Lord  Eldon  upon  the  other;,  and  we 
shall  content  ourselves  with  saying  that  we  think  tlie  true 
principle,  deducible  from  all  of  them,  is  that  if  real  property 
has  been  purchased  with  the  firm  means,  and  is  held  in  the 
joint  names  of  the  partners  as  partnership  pro])erty,  then,  in 
the  absence  of  any  agreement  )3otween  them  to  the  contrary,  it 
should  be  regarded  at  law  as  held  and  owned  by  them  as  ten- 
ants in  common;  but  that  in  equity  it  should  be  treated  as 
held  ))y  them   in  trust  for  the  firm,  subject  to  the  rules  ap- 
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plicable  to  partnership  personal  property,  and  liable  to  the- 
debts  of  the  firm,  and  the  claims  of  each  partner  upon-  the 
others;  and  after  these  claims  are  satisfied  the  residue  of  it,  if 
any  be  left,  will  belong  both  at  law  and  in  equity  to  the  part- 
ners as  tenants  in  common  unless  they  have  by  an  agreement, 
either  express  or  implied,  impressed  upon  it  the  character  of 
personal  property  for  all  purposes. 

It  is  really  a  question  of  intention  upon  the  part  of  the  part- 
ners, to  be  gathered  from  all  the  attending  circumstances,  with- 
out regard  to  whether  the  title  is  vested  in  one  of  the  partners 
for  the  firm  or  all  of  them. 

It  must  be  assumed  in  all  cases,  unless  a  contrary  intention 
be  shown,  that  the  partners  intended  that  the  partnership  real 
estate  should  be  treated  as  partnership  assets,  and,  therefore, 
as  personalty,  so  far  as  it  may  be  necessary  to  pay  the  partner- 
ship debts  and  the  claims  of  the  partners  inter  se;  while  the 
modern  rule  is  that  in  order  to  convert  it  into  personalty  for 
purposes  beyond  these,  or  for  all,  there  must  be  an  agreement, 
either  express  or  implied,  to  do  so. 

In  this  case  no  question  of  distribution  between  heirs,  widow 
and  personal  representative  arises;  it  is  purely  one  as  to  how 
the  real  estate  shall  be  treated  for  partnership  purposes.  There 
is  nothing  shown  by  the  record  to  rebut  the  presumption  that 
the  partners  expected  and  intended  that  the  land  should  be 
treated  as  partnership  assets  as  to  partnership  jDurposes. 

There  was  no  charge  made  upon  the  firm  books  as  against 
either  of  them,  so  far  as  is  shown  by  the  record,  of  any  amount 
as  invested  in  the  land,  or  drawn  out  of  the  firm  business;  and 
it  is  admitted  that  it  was  purchased  with  the  fees  or  means  of 
the  firm  and  held  as  partnership  assets.  Under  such  circum- 
stances an  honest  purpose  requires  that  the  investment,  which 
was  made  for  the  benefit  of  the  firm,  shall  be  applied  to  the 
payment  of  the  partnership  liabilities,  if  needed;  and  the  prin- 
ciple of  justice  involved  should  not  be  sacrificed  to  a  technical 
rule,  which  may  be  regarded  indeed  as  no  longer  existing. 
Each  partner  is  liable  for  all  the  debts  of  the  firm;  and  he  is. 
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properly,  therefore,  entitled  to  an  equitable  lien  on  all  its  prop- 
erty, whether  it  be  real  or  personal,  for  indemnity  and  re-im- 
bursement;  and  for  this  purpose  while  the  eye  of  a  court  of 
law  can  see  only  the  legal  title  of  real  estate,  yet  a  court  of 
■equity  will  treat  it  as  personalty  and  firm  assets,  as  to  the 
payment  of  the  firm  debts  and  the  adjustment  of  the  partner- 
ship rights.  This  is  now  the  English  rule,  and  it  is  supported 
by  such  eminent  legal  writers  as  Kent,  Story,  Washburn  and 
Collyer,  and  is  founded  upon  sound  policy  and  obvious  justice. 
If  the  appellants  could  in  this  instance  subject  the  alleged  in- 
terest of  Shuck  in  the  land  to  their  claims,  it  would  be  taking 
from  the  other  partner  what  upon  admitted  facts  equitably 
belongs  to  him. 

Tested  by  the  rules  above  laid  down  we  do  not  think  the 
lower  court  erred  in  holding  that  the  property  in  contest  could 
not  be  subjected  to  the  claims  of  the  appellants,  and  the  judg- 
ment is  affirmed. 

Hill  &  Rives  for  appellants. 

J.  D.  Belden  for  appellees. 


HENDERSON,  &c.  v.  DUPREE,  &c. 
(Filed  March  21,  1885.) 

1.  Adverse  possession— Bond  for  title— One  who  takes  possession  of  land 
tinder  bond  for  title  does  not  hold  adversely  to  his  obligor  until  a  deed  is 
made  for  the  land  or  he  openly  repudiates  his  obligor's  title. 

2.  Appeal— Motion  for  new  trial— Where  the  court  tries  both  law  and  facts 
in  an  ordinary  action,  but  no  motion  for  new  trial  is  made,  error  in  ex- 
cluding or  admitting  evidence  can  not  be  considered  on  appeal.  But  whether 
there  is  any  evidence  at  all  to  sustain  the  judgment  may  be  considered. 
Upon  this  question  see  further  4  Ky.  Law  Rep.,  885,  and  cases  there  cited. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  l)y  Judge  Holt. 

The  primary  object  of  this  action  was  the  division  of  a  tract 
of  land  among  its  joint  owners.  By  a  judgment  the  appellants 
were  charged  as  a  part  of  their  portion  with   191  acres,  then  in 
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the  possessiou  of  Anna  Dupree,  and  which  she  claims  was  sold 
by  them,  by  one  Taylor  as  their  agent,  to  one  Wayne  by  title 
bond  in  1849,  and  then  by  him  to  one  Boyd,  and  by  him  to  one 
Todd,  and  by  him  to  her.  The  appellants  then  made  her  a 
defendant  by  an  amended  petition,  in  which  they  seek  to  re- 
<jover  the  land  from  her,  and  upon  which  a  summons  was 
issued  against  her  on  November  23,  1882.  Todd  having  con- 
veyed the  land  to  her  with  general  warranty  of  title,  he  was 
ttllowed  to  appear  and  contest  by  answer  the  right  of  the  ajj- 
pellants  to  it.  He  did  so  upon  two  grounds,  first,  adverse  pos- 
session; and,  second,  champerty,  the  last  defense  being  based 
upon  the  fact  that  the  appellant,  Malinda  Henderson,  had  ob- 
tained conveyances  to  herself  from  her  co-heirs  of  their  inter- 
ests in  the  land,  when  (as  is  claimed)  it  was  held  adversely. 

In  this  way  this  equitable  action  was  converted  into  one  of 
ejectment,  but  was  never  transferred  to  the  ordinary  docket. 
By  agreement,  however,  an  order  was  entered  for  its  trial  by  a 
iury,  and  a  day  fixed  therefor;  and  it  not  being  then  tried, 
another  day  was  then  named  by  another  order;  and  finally  it 
was  by  consent  submitted  to  the  court,  and  a  jury  waived. 
The  action  was  dismissed  as  to  Anna  Dupree;  and  without 
being  asked  to  do  so  the  court  in  its  judgment  separated  the 
facts  found  from  the  conclusions  of  law,  and  the  appellants 
entered  a  general  exception  to  it.  No  grounds  were  filed  or 
motion  made  for  a  new  trial  within  three  judicial  days  after 
the  rendition  of  the  judgment.  The  issue  was  a  purely  legal 
one;  and  by  the  orders  of  the  court  was  made  one  out  of  chan- 
cery, triable  by  a  jury,  unless  the. parties  waived  it;  and  the 
same  rules  must,  therefore,  govern  as  in  case  of  the  trial  of  an 
ordinary  action  by  the  court  without  the  intervention  of  a  jury. 

We  are  aware  that  a  review  of  the  decisions  of  this  court 
show  some  conflict  as  to  the  necessity  of  a  motion  for  a  new 
trial  in  such  a  case,  and  we  are  asked  to  overrule  the  case  of 
Helm  V.  CoiTey,  80  Ky.,  176  (8  Ky.  Law  Rep.,  677). 

Ordinarily  the  facts  are  found  by  a  jury,  while  the  court  de- 
cides the  questions  of  law;  and  only  the  latter  are  subject  to 
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exoeptioH.  In  such  a  case  a  party  must  except  when  the  deci* 
sions  are  made,  and  must,  within  the  proper  time,  enter  a 
motion  for  a  new  trial,  based  upon  written  grounds,  in  which 
the  attention  of  the  court  must  be  specifically  called  to  the* 
alleged  error.  We  see  no  reason  why  this  should  not  be  re« 
quired  in  cases  where  both  the  usual  province  of  the  jury  and 
that  of  the  court  are  committed  to  the  latter,  because  th» 
theory  of  appeals  in  such  cases  forbids  one  until  the  lower 
court  has  been  afforded  an  opportunity  to  correct  its  error 
upon  its  being  specifically  pointed  out,  thus  often  avoidin^;^ 
the  expense  and  trouble  of  an  appeal,  and  enabling  this  court, 
when  taken,  the  better  to  ascertain  what  error  has  been  com- 
mitted and  excepted  to  below. 

The  rule  as  announced  in  Helm  v.  Coffey,  supra,  is  now  un- 
derstood to  be  the  rule  of  practice  in  this  State;  and  it  is  of 
more  importance  that  it  should  be  uniform  and  stable  than 
that  it  should  be  the  best  possible  one;  but  we  adhere  to  it  aa 
announced  in  that  case  because  we  regard  it  as  the  proper  and 
safe  one. 

In  this  instance,  the  appellants  having  failed  to  move  for  a 
new  trial  within  the  time  fixed  by  law,  the  numerous  alleged 
errors,  as  to  the  admission  of  testimony  and  otherwise,  can  not 
be  considered.  The  testimony,  in  our  opinion,  supports  the 
judgment,  while  the  answer  certainly  presented  a  defense;  and 
as  there  was  no  motion  for  a  new  trial  no  other  inquiry  is  in- 
volved. 

Thus,  even  admitting  that  the  second  paragraph  of  the  reply 
did  not  fully  make  an  issue  and  contain  in  substance  all  that 
was  stated  in  its  first,  third  and  fourth  paragraphs  (as  in  our 
opinion  it  did),  yet  for  the  reason  above  stated  it  could  not 
now  avail  the  appellants.  In  the  absence  of  a  motion  for  a 
new  trial  this  court  will  not  consider  the  evidence  in  the  case 
as  it  WMjuld  if  it  had  ))een  made;  yet  it  is  proper  to  determine 
whether  there  is  any  testimony  whatever  to  support  the  verdict 
or  judgment,  because  if  none,  then  only  a  question  of  law  was 
presented  to  the  judge  of  the  lower  court,  and  a  party  ought 
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not  to  be  required  to  call  his  attention  to  the  fact  that  the  ad- 
verse party  has  no  case  or  defense  whatever.  For  this  reason 
it  has  been  held  that  it  is  unnecessary  to  assign  as  a  ground  for 
a  new  trial  a  peremptory  instruction  to  the  jury  in  order  to 
raise  the  question  upon  an  appeal.  If  a  party  presents  no  rea- 
son whatever  in  his  pleadings  or  by  testimony  against  the 
claim  of  his  adversary,  a  rule  requiring  the  attention  of  the 
lower  court  to  be  called  to  it  would  be  purely  technical,  without 
reason,  and  founded  only  upon  the  presumed  utter  incompetency 
of  the  judge.  If,  notwithstanding  the  evidence,  it  would  have 
been  proper  in  him  to  have  instructed  peremptorily  against 
the  party  that  has  succeeded,  or  in  effect  have  sustained  a  de- 
murrer to  the  evidence,  then  only  a  question  of  law  was  pre- 
sented which,  upon  a  consideration  of  the  whole  case,  was 
df'cisive  of  the  party's  right,  and  ought  to  be  considered  by  the 
appellate  tribunal  even  in  the  absence  of  a  motion  for  a  new 
trial.  • 

A  purchaser  by  title  bond  or  executory  contract,  although  a 
quasi  tenant,  or  even  a  tenant,  may,  by  disclaiming  the  rela- 
tion and  by  notoriously  claiming  to  hold  adversely  to  his  con- 
tract, or  by  actual  notice  to  the  landlord  or  vendor  to  that 
efYect,  hold  adversely  in  fact;  but  admitting  that  so  long  as 
the  parties  looked  to  the  ai)i)ellants  for  the  legal  title  by  rea- 
son of  the  title  bond  given  to  Wayne  in  1849,  and  while  the 
contract  was  executory,  that  their  possession  was  amicable,  yet 
in  18(50  Taylor,  as  the  agent  of  the  appellants,  conveyed  the 
land  to  Wayne  by  deed,  and  the  latter  to  Boyd,  and  he  to 
Todd,  and  he  to  Mrs.  Dupree.  The  deeds  were  recorded  in  the 
proper  office;  they  called  for  a  marked  boundary  and  described 
the  land  by  metes  and  bounds  and  courses  and  distances. 

It  is  urged,  however,  that  Taylor  bad  no  authority  to  sell 
the  land  in  1849  or  to  convey  it  in  1800,  and  none  is  shown, 
but  yet  the  appellants,  without  seeming  consistency,  rely  upon 
the  fact  that  from  1849  to  1860  Mrs.  Dupree,  or  those  through 
whom  she  claims  title,  looked  to  the  appellants  for  it,  and  that. 
May,  1885—3 
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therefore,  possession  was  not  adverse;  and  further  say  that  the 
deeds  made  in  1800,  being  void  for  want  of  authority  in  Taylor 
as  agent,  could  not  create  an  adverse  holding  or  a  possession 
beneficial  to  the  appellee.  If  the  deeds  were  valid,  then  no 
question  of  adverse  possession  would  arisp,  because  they  would 
have  ])assed  the  title;  and  admitting  that  up  to  the  time  they 
were  made  the  party  in  possession  was  their  quasi  tenant,  and 
that  his  possession  was  not,  therefore,  adverse,  yet  one  who  so 
enters  at  the  outset  may  show  a  subsequent  adverse  possession 
in  himself;  and  if  he  was  such  under  an  executory  contract  of 
purchase,  then  whenever  a  deed  is  made  to  him  his  possession 
becomes  adverse  instead  of  amicable,  although  the  deed  may 
be  void  and  pass  no  title,  provided  he  then  ceases  to  look  to 
the  vendor  for  title,  and  claims  the  land  as  his  own. 

The  question  depends  upon  how  he  in  fact  claims  and  holds; 
and  if  he  regards  the  contract  as  executed,  and  no  longer  looks 
to  the  vendor  for  title,  but  claims  in  his  own  right,  then  bis 
possession  becomes  adverse  as  to  all  the  world. 

No  question  arises  in  this  case  under  the  thirty  years' limita- 
tion statute  contained  in  section  4,  article  1,  chapter  71  of 
the  General  Statutes;  but  it  can  not  !)e  presumed  in  this  in- 
stance that  after  the  making  of  the  deeds  in  1800  that  the 
grantees  in  them  still  regarded  the  alleged  contract  of  purchase 
as  executory,  and  that  they  did  not,  from  that  time  at  least, 
claim  and  hold  adversely. 

The  testimony  clearly  shows  otherwise.  The  land  had  been 
surveyed  to  Wayne;  it  was  held  ))y  him  from  the  outset  under 
a  marked  boundary,  and  the  purchasers  improved  it  greatly  ])y 
clearing  and  building  houses  upon  it,  and  otherwise  adding 
largely  to  its  value.  Their  numerous  acts  showing  that  they 
were  holding  adversely  to  every  one  were  open  and  notorious. 
From  the  time  the  deeds  were  made  until  a  summons  was  issued 
against  Anna  Dupree  on  November  25],  18S8,  nearly  twenty- 
three  years  elapsed;  and  even  if  the  entire  period  during  which 
the  late  war  existed  be  deducted,  owing  to  the  plaintiffs  having 
then  f)epn  residents  of  th«  Confederate  States,  and  also  a  rea- 
sonable time  within  which  the  i)laintifts  ought,  under  all  the 
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tsircamstances,  to  have  learned  of  the  adverse  holding,  yet 
:tbere  still  remains  over  fifteen  years,  during  which  the  land 
:was  held  adversely. 

This  fact  renders  it  unnecessary  to  discuss  the  question  of 
K^hamperty;  and  it  is  sufficient  to  say  as  to  it  that  all  the 
parties  claimed  through  the  same  title,  and  that  a  possession 
may  toll  the  right  of  entry,  and  be  adverse  under  the  limita- 
tion act  while  it  is  not  so  under  the  law  against  champerty. 

Judgment  affirmed. 

W.  G.  Bullitt  and  J,  D.  Wilds  for  appellants. 

Nichols  &  Hawes  for  appellees. 


DODGE'S  ADM'R  v.   MOSS,  &c. 
(Filed  October  25,  1884.) 

'Contract,  right  of  stranger  to  sue  on— Lien— -Where  A  sells  land  to  B  in 
^onsiderntlon  that  he  will  pay  A's  debts,  A  can  not,  after  the  creditors  have 
4iocepted,  release  B  from  llabilitj  on  the  promise.  The  creditors  have  a  lien 
on  the  land,  and  one  may  sue  on  the  promise  without  joining  the  other 
•creditors. 

Appeal  from  Hickman  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1858  Edward  Crossland  was  the  owner  of  a  tract  of  530 
acres  of ^land^e vised  to  him  by  his  father,  and  to  secure  the 
payment  of  a  debt  for  the  nominal  amount  of  about  $8,4CX)  he 
executed  a  mortgage  upon  it  to  one  L.  M.  Lee,  who  instituted 
an  action  against  Crossland  to  enforce  his  lien  and  subject  the 
laud  to  the  payment  of  his  debt.  Pending  that  action  appel- 
lees, who  each  had  recovered  judgment  against  Crossland,  by 
the  advice  of  ap])ellaut  Bullock,  who  was  their  attorney,  caused 
-execution  to  issue  and  be  levied  upon  Crossland's  equity  of  re- 
demption in  the  land,  and  at  the  sale  thereof  Bullock  purchased 
it  afe  attorney  for  the  sum  of  .|2,00().  Though  the  return  of 
the  officer  who  levied  and  sold  shows  that  Bullock  purchased 
as  attorney,  he  in  his  own  name  filed  a  petition  to  be  made  a 
party  to  the  action  of  Lee  v.  Crossland,  and,  being  so  made, 
set  up  the  indebtedne?:S  on  account  of  his  bid  of  $2,000,  and 
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also  controverted  Lee's  right  to  secure  the  whole  nmount 
claimed  by  him,  and  upon  final  hearing  it  was  adjudged  that 
he  was  entitled  to  recover  against  Crossland  only  about  $2,400, 
instead  of  $3,400,  the  amount  sued  for.  By  that  judgment  the 
land  was  directed  to  be  sold  to  satisfy,  first,  the  debt  of  Lee; 
second,  the  $2,000  bid  by  Bullock  for  the  equity  of  redemption, 
and  interest  at  10  per  cent,  from  April,  18G8,  until  paid;  third, 
a  debt  of  one  Herriford;  fourth  and  fifth,  debts  of  Smealey 
and  Proctor  for  about  $500  each,  which  J.  R.  Dodge,  deceased,, 
subsequently  became  the  owner  of. 

On  the  day  the  land  was  sold  by  the  commissioner  of  courts 
and  as  we  think  is  shown  by  the  preponderance  of  the  evidence^ 
before  the  sale  took  place  a  written  contract  was  entered  into 
between  Crossland  of  the  one  part,  and  Walker,  Bullock  and 
Dodge  of  the  othei:,  by  which  it  was  agreed  that  he,  Crossland^ 
would  procure  his  wife's  relinquishment  of  dower  in  the  laud, 
and  convey  it  to  Walker,  if  he,  Walker,  would  pay  off  the  debt 
mentioned  in  the  judgment  before  referred  to,  and  others  he 
was  owing.  It  was,  however,  understood  that  Walker,  with  a 
view  to  get  as  long  indulgence  as  possible,  was  to  bid  for  the 
land  when  ofl^ered  for  sale  by  the  commissioner,  and  he  did  bid 
it  in  at  about  $8,600,  and  was  reported  to  court  as  the  pur- 
chaser. Crossland  afterwards  conveyed  the  land  to  Walker  for 
the  expressed  consideration  of  $6,000,  his  wife  uniting  with 
him  in  the  deed.  We  think  the  evidence  satisfactorily  shows 
that  both  Dodge  and  Bullock  were  parties  to  this  contract,  and 
were  under  it  entitled  to  an  undivided  third  of  the  land  and 
bound,  as  between  them  and  Walker,  to  pay  one-third  of  the 
debts  of  Crossland,  which  amounted  to  about  $6,000. 

The  written  contract  is  not  filed,  and  appears  to  have  been 
lost  or  mislaid  by  Crossland.  But  he  proves  the  contents  of 
it,  and  his  statement  is  not  controverted  by  Bullock,  nor  the 
personal  representatives  of  Dodge  and  Walker,  who  are  parties 
to  the  action. 

This  action  was  instituted  January,  1867,  by  Moss  and 
others,  the  clients  of  Bullock,  and  creditors  mentioned  in  the 
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Judgment  rendered  in  the  action  of  Lee  v.  Crossland,  to  re- 
cover personal  judgment  for  the  sum  of  $2,000,  with  interest 
at  the  rate  of  10  ])er  cent.,  against  Bullock,  and  the  personal 
representatives  of  Walker  and  Dodge,  and  to  enforce  their 
■alleged  lien  upon  the  land  purchased  by  Walker,  and  also  con- 
veyed to  him  by  Crossland  and  wife. 

It  will  be  perceived  that  all  the  creditors  whose  debts  were 
provided  for  in  the  contract  between  Crossland  and  Walker, 
Bullock  and  Dodge,  do  not  unite  as  plaintiffs  in  this  action, 
nor  have  they  sought  to  recover  under  that  contract. 

But  the  failure  of  the  other  creditors  to  sue  need  not  preju- 
dice the  rights  of  Moss  and  others,  for  whom  the  equity  of  re- 
demption was  purchased  by  Bullock,  nor  prevent  them  from 
recovering  if  they  have  any  right  of  action  founded  upon  the 
written  agreement  made  by  Walker,  Bullock  and  Dodge  with 
•Crossland  in  1859.  And  whether  they  have  such  right  of 
action  is  the  main  question  in  this  case. 

That  a  party  for  whose  benefit  a  promise  is  made  to  another 
person  may  maintain  an  action  upon  such  promise  against  the 
party  who  has  made  it,  though  not  made  to  the  plaintiff,  is  a 
proposition  too  well  settled  by  this  court  to  require  a  citation 
of  cases  to  support  it. 

But  it  api>earfl  that  in  1804  Crossland,  for  the  consideration 
of  about  $200,  in  writing  signed  and  delivered  to  Walker, 
agreed  to  cancel  and  annul  the  contract  entered  into  between 
himself  and  Walker,  Bullock  and  Dodge  in  1859. 

From  Crossland's  deposition  it  appears  that  at  the  time  the 
release  was  executed  he  was  a  soldier  in  the  Confederate  army, 
not  in  a  position  to  know  whether  the  represjntations  made  to 
him  by  Walker,  and  which  he  states  induced  him  to  execute 
the  release,  were  true  or  not.  These  representations  to  him 
Tirere  that  all  the  debts  provided  for  in  the  contract,  except  one 
-due  to  Herriford,  had  been  paid  by  him,  Walker,  Bullock  and 
Dodge. 

As  the  representations  were  not  true,  clearly  even  Crossland 
'Can  not  be  bound  by  the  release  if  they  should  be  pleaded  in 
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avoidance.     But  the  plaintiffs  in  the  action  do  not  in  theii^ 
pleadings  rely  upon  fraud  or  anything  else  in  avoidance  of  that. 
release,  but  it  is  left  to  have  its  full  legal  effect.    Consequently 
the  question  arises  whether  Crossland  had  the  right  in  1864  to 
annul  the  contract  made  in  1859,  for  the  benefit  of  his  cred- 
itors, so  as  to  deprive  them  of  their  right  of  action  upon  it. 
It  seems  to  be  conceded  that  if  they  had  accepted  the  contract 
of  1859  Crossland  would  not  thereafter  have  had  the  power  to- 
annul  it,  but  it  is  contended  that  they  had  never  in  any  way 
accepted  or  assented  to  it,  and,  therefore,  the  release  executed 
by  Crossland  in  1864  operated  to  deprive  them  of  every  right 
under  it.     This  position   is  in   accordance  with  the  doctrine 
announced  b\^   this  court  in   the  case  of  Jones   v.    Higgins, 
4  Ky.    Law  Rep.,   390,   and  we  see  no  reason   to  now  depart 
from  or  dissent  from  its  correctness.     But  can  it  be  assumed 
that   the  creditors  of  Crossland,  or  those  who  were  the  clients 
of  Bullock,  had  not  accepted  the  contract  of  1859? 

We  are  of  the  opinion  it  can  not.  but  on  the  contrary  they 
did  accept  it. 

It  is  admitted  by  Bullock  that  his  object  in  becoming  a. 
party  to  that  contract  was  to  save  the  amount,  ^,000,  liid  by 
him  for  Crossland's  equity  of  redemption,  and  that  amount  he 
expected  to  be  considered  by  Walker  and  Dodge  as  a  payment 
of  his  one-third  of  the  .$6,000,  the  consideration  expressed  in 
the  deed  from  Crossland  to  Walker  as  the  purchase  price  of 
the  land.  Bullock  did  not  owe  the  debt  of  $2,000,  but  it  be- 
longed to  his  clients.  He  was  not  attempting  by  the  arrange* 
ment  to  save  a  debt  of  his  own,  but  theirs.  He  did  not  sustain 
the  relation  of  creditor  towards  Crossland,  but  his  clients  did. 
Being  a  party  to  the  written  ngreement  made  for  the  benefit  of 
his  clients,  and  in  their  interest,  his  act  must  be  regarded  as 
theirs,  and  equivalent  to  an  acceptance  by  them  of  the  con- 
tract between  Crossland,  Walker,  Dodge  and  him.  The  cir- 
cumstances of  this  case  make  it  too  plain  to  doubt  that  what 
Bullock  did  was  in  the  interest  of  and  for  his  clients,  and  that 
Crossland,  Walker  and  Dodge  were  well  aware  of  the  attitude^ 
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Bullock  occupied,  and  of  the  object  he  had  in  uniting  in  the 
contract  now  sought  to  be  enforced.  The  plaintiffs  in  thia 
action  having  thus  practically  and  to  every  legal  intent  ac- 
cepted that  contract,  Crossland  had  no  right  in  1864  to  release 
the  parties  to  it,  and  consequently  appellees  were  entitled  to 
the  judgment  rendered,  which  appears  to  be  the  sum  of  $2,000 
and  interest  counted  thereon  from  1859. 

It  follows  necessarily  that  if  appellees  under  that  contract- 
have  the  right  of  recovery,  they  also  have  a  lien  on  the  land  toi 
secure  the  payment  of  their  debt. 

It  was  suggested  before  the  judgment  was  rendered  that  there 
was  a  defect  in  the  title  to  a  portion  of  the  land  arising  from 
a  mistake  made  in  the  will  of  Samuel  Crossland,  and  also  in 
the  deed  of  Edward  Crossland,  in  describing  it.  But  this 
action  had  been  pending  from  1867,  and  the  plaintiff  in  the 
action  should  not  have  been  required  to  longer  continue  the 
case,  and  we  are  not  disposed  to  reverse  the  judgment  for  the 
alleged  error  of  the  lower  court  in  refusing  to  longer  con- 
tinue it. 

Appellant  Dodge,  administrator  of  J.  R.  Dodge,  complains 
because  the  court  refused  to  render  judgment  at  the  sanne  time 
adjusting  and  settling  the  rights  of  himself,  Bullock  and 
Walker.  But  this  question  does  affect  appellees.  And  more- 
over a  judgment  has  since  been  rendered  in  the  case  of  Lee's 
Adm'r  v.  Walker's  Adm'r.  consolidated  with  this  action,  ascer- 
taining and  determining  the  rights  of  the  parties  to  the  con- 
tract of  1859. 

The  judgment  is  affirmed. 

Wm.  Lindsay  for  appellant. 

W.  G.  Ray  for  appellee. 


RASH  V.  HOLLOWAY. 
(Filed  March  19,  1885.) 

Statutory  construction— Constitutional  law — Peddler's  license— A  State 
statute  requiring  a  license  of  all  pt-ddlers  being  amended  so  as  to  exempt 
citizens  of  this  State,  it  is  held  this  is  a  discrimination  against  citizens  of 
the  other  States  and  is,  therefore,  unconstitutional,  but  the  original  act  is 
not  for  that  reason  void,  and  the  license  abolished  as  to  all  citizens.    2.  An 
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act  being  in  terms  amendatory  of  another  can  not  be  held  to  repeal  the  orig- 
inal act  except  by  implication,  and  the  law  does  not  favor  repeals  by  im- 
plication. (For  opinion  of  Superior  Court,  here  reversed,  see  6  Ky.  Law 
Bep.,  349.) 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by   Chief  Justice  Hines. 

This  action  was  instituted  on  a  note  executed  for  the  pur- 
chase price  of  lightning  rods  manufactured  in  the  State  of 
Illinois  and  sold  by  a  citizen  of  that  State  to  a  citizen  of  this 
State.  The  defense  is  that  the  contract  is  void,  being  so  de- 
clared by  the  statute,  when,  as  in  this  case,  the  person  selling 
is  a  peddler  without  license.  The  court  below  held  the  con- 
tract void  and  dismissed  the  petition,  and  from  that  judgment 
this  appeal  is  taken. 

Section  1  of  chapter  84  of  General  Statutes  provides  that 
**all  itinerant  persons  vending  goods,  wares  and  merchandise 
*  *  *  shall  be  deemed  peddlers,"  and  the  second  section  of 
that  chapter  prescribes  a  penalty  for  selling  by  such  persons 
without  first  having  obtained  license  therefor.  Section  6  of 
article  8,  chapter  92  of  General  Statutes,  declares  that  all  con- 
tracts made  by  peddlers  without  license  shall  be  void.  These 
statutes  went  into  effect  December  1,  1878.  February  21,  1874, 
an  act  was  passed,  entitled  **An  act  to  amend  chapter  84  of  the 
General  Statutes,  title 'Peddlers,'  "  which  reads:  **That  chapter 
84  of  the  General  Statutes,  title  *  Peddlers, '  be,  and  thesatue  is 
hereby,  so  amended  that  itinerant  persons  who  are  citizens  of 
this  State,  and  who  vend  exclusively  goods,  wares  and  mer- 
chandise, which  are  the  growth,  product,  or  manufacture  of 
this  State,  shall  not  be  deemed  ])eddlers,  nor  required  to  take 
out  license  under  the  provisions  of  said  chapter." 

The  only  question  is  whether  the  act  of  1874  operates  to  re- 
peal the  general  law  which  requires  all  itinerant  persons  sell- 
ing goods,  wares  or  merchandise,  wherever  manufactured,  to 
first  obtain  license  therefor.  The  act  of  1874  is  in  terms  **An 
act  to  amend"  and  can  not  be  construed  to  be  a  repealing  act 
except  by  implication.     It  is  insisted  that  it  repeals  the  entire 
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law  requiring  license  because  it  discriminates  against  the  citi- 
zens and  manufactories  of  other  States,  and  renders  the  whole 
law  unconstitutional  as  it  violates  the  provisions  of  the  Fed- 
eral Constitution  which  entitles  the  citizens  of  each  State  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  States, 
and  the  further  provision  that  gives  Congress  power  to  regulate 
tjommerce  between  the  States.  Such  discriminations,  it  goes 
without  discussion,  are  unconstitutional,  and  that  the  act  of 
1874,  when  construed  with  the  then  existing  license  law,  makes 
the  discrimination  is  perfectly  clear.  That  the  legislature 
tsould  have  repealed  the  entire  license  law  is  unquestioned,  but 
that  is  not  the  inquiry;  it  is,  did  they  so  intend?  The  act  of 
1874  is  expressly  declared  to  be  amendatory  of  the  general  law, 
■and  not  an  act  to  repeal.  It  can  only  l)e  held  to  repeal  the 
general  law  by  implication,  and  that  implication  established  in 
the  face  of  the  express  declaration  that  it  was  intended  to 
timend.  Repeals  by  implication  are  not  favored  by  the  courts. 
The  legislature,  which  alone  has  power  to  enact  laws,  must  or- 
dinarily be  interpreted  to  mean  what  it  says  in  the  language 
used  by  it.  It  would  be  judicial  legislation  to  hold  that  this 
avowed  amendatory  act  was  intended  as  a  repealing  act.  It 
can  not  be  assumed  that  if  the  attention  of  the  legislature  had 
been  called  to  the  fact  that  the  discrimination  against  the  cit- 
izens of  other  States  would  operate  to  repeal  the  entire  law  in 
reference  to  license  to  peddlers  that  the  law  would  have  been 
passed.  The  vice  is  not  in  the  original  license  law,  but  in  the 
■amendment.  The  original  law  is  not  objectionable  because  it 
requires  license  from  every  one  vending  wares  or  merchandise, 
regardless  of  citizenship  and  place  of  manufacturing  or  pro- 
duction. The  act  of  1874  being  unconstitutional,  the  (5eneral 
Statutes  in  reference  to  license  to  peddlers  is  still  in  force. 

Judgment  affirmed. 

Thos.  E.  &  E.  C.  Ward  for  appellant. 

R.  H.  Cunningham  and  Helm  &  Bruce  for  appellee. 
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BENGE  V.  HIATT'S  ADM'R. 
(Filed  March  14,  1885.) 

1.  Parent  and  child— Illegitimacy -Father  agreed  to  educate  and  support 
his  illegitimate  child  in  consideration  that  its  mother  would  surrender  all 
right  to  its  custody.  Held— The  child  might  enforce  the  contract  against  the^ 
father. 

2.  Statute  of  frauds— Land— Verbal  agreement— Where  one  verbally  agrees 
to  convey  land  in  consideration  that  another  will  do  some  act.  which  he- 
does  (though  no  action  can  be  brought  to  enforce  the  verbal  promise),  yet 
if  the  party  can  not  be  restored  to  his  original  condition  prior  to  the  contract 
compensation  may  be  recovered  for  the  performance  of  his  part  of  the  con- 
tract, to  be  measured  ordinarily  by  the  value  of  the  laud. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  infant  appellant,  Joseph  Benge,  instituted  this  action  by 
his  next  friend  and  guardian  against  Samuel  Hiatt's  administra- 
tor in  the  Garrard  Circuit  Court,  aslcing  a  judgment  for  the  sum 
of  $6,700  against  the  estate  of  the  intestate  by  reason  of  a  con- 
tract alleged  to  have  been  made  by  the  mother  of  the  infant 
with  the  intestate  for  the  infant's  benefit.  The  case  went  off 
on  demurrer,  and  the  only  question  presented  is  as  to  the  suffi- 
ciency of  the  petition. 

It  is  alleged  that  the  mother  being  an  unmarried  woman, 
and  the  infant  the  natural  son  of  the  intestate,  the  latter  being 
desirous  of  having  the  custody  of  his  child  that  he  might  raise 
and  educate  him  according  to  his  own  wishes,  and  the  child 
being  at  the  time  about  three  years  of  age,  and  living  with  and 
in  the  mother's  custody,  '*the  said  decedent  came  to  plaintiff's 
mother  and  proposed  to  and  contracted  and  agreed  with  her,  aa 
the  mother  and  legal  custodian  of  the  child,  that  if  she  would 
surrender  the  plaintiff  to  him  (the  intestate)  and  permit  him. 
to  have  the  raising,  care  and  custody  of  plaintiff  during  the 
period  of  plaintitf's  minority,  in  consideration  thereof  the  de- 
cadent would  take  plaintiff,  clothe,  protect,  maintain  and  edu- 
cate him  according  to  decedent's  pecuniary  ability,  and  in 
addition  thereto  would  give  him  $1,000  in  money  and  the  tract 
of  land  on  which  the  intestate  then  lived  of  the  value  of  $2,- 
700. 
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**That  the  contract  was  entered  into  in  behalf  of  the  plain- 
tiff by  the  mother,  and  in  pursuance  thereof  she  surrendered 
her  legal  right  to  his  custody  unto  decedent,  who  immediately 
took  him  into  his  custody  and  control,  carrying  him  to  the 
home  of  the  intestate  in  discharge  of  his  contract.  The  plain- 
tiff was  then  about  three  years  of  age,  and  his  father,  when 
l^laintiff  was  about  four  years  of  age,  was  taken  suddenly  ill, 
speechless  and  unconscious,  and  died  in  a  few  days  without 
making  any  provision  for  the  plaintiff. 

**That  his  estate  w^as  of  the  value  of  $30,00(),  and  descended 
to  his  collateral  kindred,  his  father  never  having  married; 
that  the  land  has  been  sold  and  the  administrator  about  to- 
distribute  the  estate. 

'*Heasks  to  recover  the  value  of  the  land,  $2,700,  the  $1,000, 
and  the  value  of  his  future  support  and  maintenance,  $8,000."" 

It  is  maintained  by  counsel  for  the  appellee  that  the  agree- 
ment on  the  part  of  the  intestate  is  without  any  consideration 
and  not  binding  on  the  part  of  the  mother,  and,  therefore,  the 
demurrer  was  properly  sustained. 

A  contract  must  be  obligatory  on  both  parties  or  neither 
will  be  bound,  and  while  this  is  the  general  rule  we  are  unable- 
to  perceive  in  what  manner  it  affects  the  question  before  us. 

That  the  mother  was  entitled  to  the  custody  of  the  child,  to 
its  society  and  labor,  burdened  with  the  care  of  maintaining  it 
until  able  to  maintain  itself,  will  not  be  doubted,  and  when 
surrendering  this  custody  to  the  natural  father  and  executing, 
in  full  her  part  of  the  contract  in  behalf  of  the  infantplaintiff, 
we  see  no  sufficient  reason  for  adjudging  that  such  an  act  on 
the  part  of  the  mother  constitutes  no  consideration  for  the 
promise  on  the  part  of  the  father. 

The  common  law  afforded  no  remedy  as  against  the  father 
for  the  supi)ort  of  his  illegitimate  offspring,  but  where  such  a 
relation  exists  there  is  a  strong,  natural  and  moral  obligation  on 
the  part  of  the  father  to  contribute  to  the  illegitimate  child's 
support,  and  although  such  considerations  may  not  be  sufficieut. 
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to  support  a  mere  promise  to  pay  either  money  or  property  in 
-discharge  of  this  moral  duty,  when  the  mother  surrenders  to 
the  putative  father  the  custody  of  the  child  on  an  express 
promise  that  he  will  support  and  maintain  it,  such  a  contract 
should  be  enforced.  It  must  be  conceded  that  the  father  can 
be  made  to  respond  in  such  a  case  by  reason  of  his  contract 
alone,  and  that  such  a  contract  must  he  leased  on  some  other 
consideration  than  the  mere  natural  obligation  resting  on  him 
to  support  his  offspring,  and  recognizing  this  as  the  rule  we 
are  satisfied  the  consideration  alleged,  if  established,  author- 
izes a  recovery.  The  statute  of  this  State  enables  the  mother 
to  compel  the  father  to  maintain  his  illegitimate  child,  and 
while  this  statute  should  be  regarded  more  for  the  purpose  of 
indemnifying  the  State  against  the  demands  of  such  helpless 
infants  for  support,  it  nevertheless  relieves  the  mother  from 
the  burden  and  compels  the  father  to  discharge  a  plain  duty. 
A  promise  to  pay  for  the  support  of  the  child  in  the  event  the 
father  will  not  be  coerced  into  payment  by  reason  of  the  stat- 
ute has  been  enforced  by  this  court  not  only  for  what  would  be 
•deemed  a  reasonable  sum,  but  for  a  much  larger  amount. 

In  the  case  of  Clarke  v.  McFarland,  5  Dana,  45,  the 
mother  agreed  with  the  father  in  consideration  of  her  prom- 
ise to  forbear  to  proceed  against  him  under  the  statute,  he 
would  from  time  to  time  make  such  auxiliary  contributions 
in  money  as  might  be  necessary  for  her  suj)port,  and  at  the 
same  time  agreed  that  he  would  secure  and  pay  to  the  mother 
for  the  child  whenever  requested  the  sum  of  $10,000.  This 
^  €ourt  held  that  the  promise  was  binding,  and  that  the  apparent 
extravagance  of  the  promise  would  not  authorize  the  court  to 
•say  that  it  was  not  legally  binding. 

The  facts  alleged  in  this  case  are  all  to  be  taken  as  true,  and 
the  father's  promise  to  educate  and  maintain  his  own  child 
«nd  give  to  it  money  and  property  amounting  to  $8,000  or 
$4,000  in  the  event  he  is  permitted  to  have  its  custody,  is  not 
«uch  an  inadequate  consideration  as  will  imply  fraud  or  bad 
faith  on  the  part  of  those  presenting  the  claim,    and   if  the 
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mere  forbearance  to  coerce  the  father  ipto  payment  is  a  suffi- 
cient consideration  the  separation  of  the  child  fronri  the  mother 
and  transferring  the  care  and  custody  to  the  father  is  not  only 
a  sufficient  consideration  for  the  promise,  but  is  that  character 
of  contract  the  value  of  which  can  not  be  well  estimated  by 
dollars  and  cents. 

Here  the  child  was  actually  delivered  to  the  father,  taken  to 
his  home,  the  latter  assuming  the  legal  responsibility  of  the^ 
support  and  education  of  the  only  object  of  his  affection,  and 
promising  the  mother  in  behalf  of  the  infant,  in  consideration, 
of  the  surrender  of  her  claims,  to  give  to  the  child  a  certain^ 
specified  sum  of  money  and  a  home  of  the  value  of  $2,700. 
What  higher  or  greater  consideration  could  the  mother  have 
surrendered  or  given  than  the  right  to  the  care  and  custody  of 
her  child?  The  child  should  not  be  punished  by  reason  of  the 
crime  of  its  parents,  or  the  courts  of  law  and  equity  closed 
against  such  contracts,  that,  when  clearly  established,  are 
based  upon  the  plainest  principles  of  natural  justice.  The  con- 
tract is,  therefore,  binding  on  the  father,  and  the  next  ques- 
tion presented  by  counsel  is  that  it  is  within  the  statute  of 
frauds,  and,  therefore,  can  not  be  enforced.  The  agreement  on 
the  part  of  the  mother  had  been  fully  performed.  The  infant 
was  in  the  custody  of  the  father,  under  a  contract  that  had 
never  been  rescinded,  and  while  the  promise  to  convey  the  land 
could  not  be  enforced  because  not  in  writing,  and  for  the  addi- 
tional reason,  as  alleged,  that  it  had  been  sold  by  the  heirs,  its- 
equivalent  in  value  can  be  given,  not  as  the  measure  of  dam- 
ages for  failing  to  convey  the  land,  but  as  constituting  in  fact 
the  standard  of  value  agreed  on  by  the  father  for  the  relin- 
quishment or  surrender  by  the  mother;  and  90  of  the  $1,000 
agreed  to  be  paid  as  alleged.  The  mother  can  not  be  deprived 
of  the  child  and  no  damages  awarded  or  compensation  made, 
because  the  consideration  agreed  to  be  paid  was  not  in  writing. 

In  the  case  of  Berry  v.  Graddy,  Adm'r  of  Belt,  1  Met- 
calfe, 602,  Graddy  had  incurred  a  heavy  expense  in  the 
purchase  of  a  farm  in  Kentucky,  and  was  induced  to  do  so  by 
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Belt,  who  was  an  uncle  of  Graddy's  wife,  belt  promising  to 
pay  $5,000  of  the  purchase  money  in  three  years  if  Graddy 
would  purchase  the  place  and  not  remove  to  Mississippi. 
Graddy  performed  his  agreement,  and  the  statute  of  frauds 
being  pleaded,  it  was  held  that  as  he  could  not  be  restored  to 
the  situation  in  which  he  was  in  before  the  contract  was  made, 
nor  compensated  in  damages  by  any  other  standard  than  that 
furnished  by  the  contract  itself,  it  would  be  a  fraud  to  deprive 
him  of  the  benefit  of  it  on  the  ground  that  it  was  verbal  merely. 

It  would  be  difficult  to  estimate  the  value  placed  upon  the 
eurrendftr  by  the  mother  of  the  object  of  the  contract,  in  this 
case,  in  confiding  her  child  to  the  care  and  custody  of  the  in- 
testate, and,  therefore,  following  the  case  cited,  we  can  only 
measure  the  amount  of  recovery  by  the  pecuniary  standard 
fixed  by  the  father. 

The  care,  custody  and  education  of  the  child  were  w^ith  the 
fathVr,  and  this  obligation  discharged  by  him  as  long  as  he 
Jived,  it  was  purely  personal,- and  for  its  future  support  we  per- 
ceive no  remedy.  The  personal  re|)regentative  is  not  entitled 
to  the  custody  of  the  child  or  required  to  educate  it.  It  was 
a  personal  trust  confided  to  the  father  only,  and  the  obligati(m 
to  do  so  terminated  in  the  death  of  the  inte^^tate.  The  agree- 
ment to  give  the  child  $1,000  and  the  farm  of  the  value  of 
$2,700  took  efit'ect  when  the  contract  was  performed  by  the 
mother,  and  the  obligation  to  do  so  at  once  existed,  and  could, 
but  for  the  statute  requiring  sales  of  land  to  be  in  writing, 
have  been  enforced  as  to  the  land,  and  as  the  intestate  received 
the  consideration  upon  which  his  promise  rested,  and  disposed 
of  that  which  he  had  agreed  to  give  or  failed  to  comply  with 
the  agreement,  its  equivalent  in  value  is  the  measure  of  recov- 
er3'  to  the  extent  the  promise  to  convey  is  involved. 

It  is  not  necessary  that  this  court  should  determine  the  ques- 
and  tion  raised  as  to  the  right  of  the  mother  to  make  an  absolute 
unconditional  dispogal  of  her  illegitimate  children,  but  when 
the  mere  right  to  the  custody,  care  and  education  of  the  child 
is  surrendered  to  the  natural  father,  the  chancellor,  where  the 
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father  is  able  and  willing  to  provide  for  the  child,  and  is  in 
other  respects  a  proper  person  to  raise  it,  would  not  under  such 
a  contract  as  this  require  its  restoration,  that  the  State  might 
support  it  or  confide  it  again  to  the  care  of  the  mother  by  rea- 
son alone  of  her  natural  claim  to  the  custody  of  her  offspring. 
The  care  and  well  being  of  the  child  in  such  a  case  would  con- 
trol the  action  of  a  court  of  equity,  and  the  doctrine  of  filius 
nullius  would  not  be  in  the  path  of  the  chancellor  in  the  at- 
tempt to  provide  for  those  whose  existence  can  be  attributed 
nlone  to  the  criminal  misconduct  of  both  the  natural  father 
and  mother.  It  results,  therefore,  that  the  demurrer  to  the 
petition  should  have  been  overruled.  The  case  is  remanded 
for  proceedings  consistent  with  this  opinion. 

Welch  <fe  Saufley  and  T.  P.  Hill,  Sr.,  for  appellant. 

Wm.  McKee  Duncan  and  Burdett  &  Walton  for  appellee. 


SUPERIOR  COURT  OF  KENTUCKY. 

McMURTRY  v.  VOWELLS. 

(Filed  March  18,  1885.) 

RescissioD— Failure  of  title— Rents  and  improvements— Where  a  contract 
tor  the  exchange  of  land  is  rescinded  (for  failure  of  title  of  one  party),  and 
each  is  required  to  restore  the  tract  received  hy  him,  each  is  entitled  to 
compensation  for  improvements  made  by  him  to  the  date  of  rescission  to 
the  extent  they  have  increased  the  vendible  value  of  the  tract,  and  is  charge- 
able with  rent  estimated  on  the  value  of  the  tract  in  that  condition  in 
^hinh  he  received  it— I.  e..  its  condition  before  he  Improved  It.  (2)  If 
either  party  make  improvements  after  judgment  of  rescission  he  can  not  have 
compensation  therefor  except  as  an  offset  to  rent;  and  the  rent  -will  be  es- 
timated on  the  increased  value  of  the  land  in  its  improved  condition. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

Octoljer  25,  1876,  Vowells  Ijegan  an  action  in  equit\'  to  ob- 
tain a  rescission  of  a  contract  of  exchange  of  real  estate  made 
between  him  and  McMurtry  April  20,  1874,  whereby  McMurtry 
got  a  house  and   lot  valued  at  .|2,250,  and  Vowells  got  a  farm, 
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valued  at  |20  per  acre,  to  be  thereafter  surveyed,  the  excess  to 
be  paid  in  money  to  the  one  entitled,  and  conveyances  were  to 
be  made.  July  24,  1878,  judgment  was  rendered  rescinding 
the  contract,  ordering  McMurtry  to  surrender  possession  of  the- 
house  and  lot,  and  Vowells  to  surrender  possession  of  the  farm 
by  January  1,  1879,  and  referring  the  matters  in  regard  to- 
rents  and  improvements  to  the  master.  McMurtry  prosecuted 
an  appeal  to  the  Court  of  Appeals,  without  superseding  the- 
judgment,  which  was  affirmed  April  22,  1880.  The  order  of 
reference  was  renewed  several  times  pending  the  appeal,  each 
party  retaining  possession  of  the  property  he  was  ordered  to 
surrender,  except  that  McMurtry  surrendered  about  the  Ist  of 
January,  1880,  a  part  of  the  lot  to  a  person  to  whom  Vowells 
had  sold  it.  At  the  end  of  that  year  there  was  a  full  surrender 
by  each.  Afterwards  the  master  reported  a  balance  in  favor 
of  McMurtry  of  $516.50;  Vowells'  exception  to  the  report  was 
sustained,  and  it  was  adjudged  that  the  rents  and  profits,  re- 
duced by  the  improvements  made  by  each,  be  set  off  as  being 
equal.     McMurtry  again  appeals. 

In  Ewing's  Heirs  v.  Handly's  Ex'ors,  4  Litt.,  346,  it  was. 
said,  apologetically,  in  response  to  a  petition  for  a  rehearing  in 
which  a  former  opinion  was  changed,  that  the  criterion  in  re- 
gard to  rents  and  improvements  **is  a  subject  of  acknowledged 
difficulty."  In  Bartlett  v.  Blanton,  4  J.  J.  Marsh.,  440,  it 
was  said  that  **the  cases  of  Griffith  v.  Depew,  8  Marsh.,  177; 
Richardson  v.  McKinac^n,  Select  Cases,  320;  and  Ewing's  Heirs 
v  .  Handli^y's  Ex'ors,  4  Litt.,  871,  prov-e  the  difficult}'  in  ascer- 
taining what  the  general  rule  ought  to  be,  if  they  do  not  prove 
there  is  no  general,  well-settled  rule  on  the  subject."  Counsel 
in  this  case  concur  in  the  statement  that  the  law  is  plain 
enough,  and  that  the  only  question  to  be  del)ated  relates  to  the 
facts;  they  differ,  however,  very  widely  as  to  the  rule  that 
ought  to  be  applied. 

It  was  the  opinion  of  the  learned  judge  who  tried  the  case- 
that  a  general  rule  had  never  been,  and  could  not  be,  pre- 
scribed, I)ut  that  every  case  must  be  decided  as  its  peculiar 
facts  may  require  in  order  to  do  justice  between  the  parties. 
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When  an  account  of  rents  and  improvements  is  to  be  taken 
between  an  occupant  and  a  successful  claimant  of  the  land, 
there  may  be  disturbing  considerations  which  do  not  occur 
when  it  is  taken  between  those  whose  relation  as  vendor  and 
vendee  has  been  dissolved  by  decree  of  court;  and  it  may  be 
that  in  the  latter  case  the  rule  ought  to  be  different  when  that 
relation  was  induced  by  the  fraud  of  one  of  the  parties,  and 
when  it  was  not.  If  the  contract  is  rescinded  for  no  other  rea- 
son  than  that  the  vendor  is  unable  to  make  a  good  title,  the. 
object  of  the  court  should  be  to  so  adjust  the  equities  of  the- 
parties  arising  out  of  the  dissolved  relation  as  to  place  them  as 
nearly  as  possible  in  the  condition  they  would  have  occupied  if 
there  had  been  no  contract.  • 

We  do  not  understand  that  the  contract  in  this  case  was  re- 
scinded on  the  ground  that  McMurtry  had  induced  Vowells  to 
enter  into  it  by  fraudulent  conduct,  but  merely  because  he 
could  not  make  a  good  title. 

When  property  is  restored,  exact  restitution  requires  that 
the  party  shall  receive  lirecisely  what  he  let  go  out  of  hand, 
and  a  fair  compensation  for  its  use.  If  tliat  can  not  be  done, 
it  should  be  approximated  as  nearly  as  may  be.  There  are, 
therefore,  two  things  to  be  considered :  The  subject-matter  of 
the  contract,  and  the  use  of  it. 

A  restoration  of  the  subject-matter,  when  it  has  undergone 
no  change,  is  a  complete  restitution  of  all  except  compensa- 
tion. But  if  it  has  been  deteriorated  by  wasteful  processes,  he 
who  has  diminished  its  value  should  be  charged  with  the  sum 
required  to  make  it  good.  If,  on  the  other  hand,  its  value  has 
been  increased  by  his  means  and  labor,  the  party  to  whom  it 
is  to  be  restored  should  be  charged  the  exact  amount  which  the 
outlay  has  added  to  the  value.  In  this  case  it  is  irrelevant  to 
inquire  what  the  improvements  cost  the  occupant,  except  for 
the  single  purpose  of  preventing  his  recovering  more  than  he 
paid.  If  he  expended  money  in  improvements  on  the  land  be- 
yond the  point  which  limits  the  increase  of  value  the  excess  is 
lost  the  moment  it  is  expended.  For  example,  if  the  land  is. 
May,  1885—4 
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worth  $1,000,  and  its  environment  is  such  that  no  building, 
however  magnificent,  could  increase  its  value  beyond  $5,000, 
the  erection  of  a  building  at  a  cost  of  $10,000  is  itself  the 
losing  act.  If  the  occupant  retains  the  land  by  an  incontest- 
able title  its  value  is  only  $5,000,  and  he  has,  by  the  act  of 
erecting  the  building,  lost  $5,000  as  completely  as  if  he  had 
thrown  it  away.  The  party  to  whom  he  is  to  restore  the  land 
can  not  be  charged  with  what  he  has  thus  invested,  not  as  the 
representative  of  a  commerical  value,  but  as  expressing  merely 
an  uncommercial  fancy,  for  the  value  of  which  there  is  no 
legal  measure.  On  the  other  hand,  while  he  who  is  to  take  the 
property  back  can  not  complain  on  principle  that  he  is  required 
to  pay  only  so  much  as  the  vendible  value  has  been  enhanced, 
yet  he  may  find  himself  injured  in  the  practical  result;  he 
may  not  desire  to  invest  that  much  in  that  way;  he  may  not 
have  the  means  to  pay;  he  may  not  wish  to  sell,  yet  may  be 
forced  to  submit  to  a  sale;  he  may  not  be  able  to  find  a  pur- 
chaser at  the  price  required  to  pay  the  other  party  and  leave 
him  the  value  of  the  land  as  it  was  when  he  let  it  go;  and  it 
may  bo  at  least  sold  for  a  sum  not  more  than  enough  to  pay 
for  the  improvements. 

These  difficulties  lie  in  the  way  of  exact  justice  when  the  oc- 
cupant has  made  the  improvements  supposing  that  he  was 
spending  his  own  money  on  his  own  land,  whether  for  practical 
or  esthetic  purposes. 

In  determining  whether  he  improved  in  good  faith  or  not,  it 
seems  reasonable  that  the  case  should  depend  on  facts,  and  not 
on  legal  imputations.  It  is  a  question  of  fairness,  of  true  pur- 
pose. He  will  not  be  held  to  have  improved  in  bad  faith  he- 
cause  he  is  presumed  to  know  the  law,  and,  therefore,  is  to  be 
taken  as  having  known  that  he  could  not  hold  the  land — as 
where,  for  example,  his  vendor  was  a  married  woman.  There 
was  once  a  theory  that  the  law,  when  declared  by  the  court, 
was  supposed  to  have  been  always  theretofore  known — a  theory 
which  seems  to  have  been  designed  as  an  anticipation  and 
avoidance  of  Bentham's  stricture  on  *'judge-made  law."  But 
it  seems  reasonable  that  the  occupants  who,  having  purchased 
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«nd  having  common  reason  to  believe  himself  in  possession  of 
bis  own  estate,  spends  his  money  in  creating  such  conditions 
as  suit  his  need,  his  convenience,  or  his  taste,  should  not  be 
told  he  was  a  fool  for  his  pains  because  the  court,  after  doubt- 
ing and  still  uncertain,  has  decided  the  law  to  be  against  him. 
If,  however,  the  facts  before  him  are  such  as  to  reasonably  sat- 
isfy a  man  of  ordinary  care  that  he  is  not  improving  his  own 
land;  that  he  is  erecting  improvements  not  for  his  own  use  and 
enjoyment  at  his  own  cost,  but  for  the  benefit  of  another  and 
to  be  paid  for  by  him,  his  claim  for  compensation,  if  it  exists 
at  all  (and  for  some  purposes  and  in  some  cases  it  may  exist), 
rests  upon  a  basis  quite  different.  It  seems  that  it  can  not  be 
set  up  as  an  independent  demand,  but  only  as  a  benefit  to  be 
considered  in  diminution  of  a  claim  against  him. 

The  rule  seems  to  be  that  the  vendor  upon  rescission  takes 
back  the  land,  and  is  entitled  to  indemnity  to  the  extent  that 
it  has  been  injured  by  negligent  and  wasteful  conduct,  and  is 
to  be  charged  with  the  amount  which  lasting  improvements 
have  added  to  the  vendible  value  of  the  land,  as  estimated 
when  the  account  is  taken.  This  is  supposed  to  be  as  near 
restitution  of  the  thing  itself  as  can  be  fairly  made. 

What  rule  shall  measure  his  compensation  for  the  use  in  the 
meantime  is  a  difficult  question.  Recourse  to  adjudged  cases 
does  not  make  it  easier  to  answer.  If  the  real  purpose  is  to 
place  the  parties  in  a  condition  as  near  what  it  was  before  the 
contract  was  made  as  can  be  fairly  done,  it  would  seem  that 
one  should  not  complain  if  he  is  awarded  for  the  use  of  the 
place  just  what  he  might  have  realized  by  renting  it  to  careful 
tenants.  It  is  not  easy  to  see  why  it  is  necessary  to  complicate 
with  this  question  of  compensation  for  use  the  one  we  have 
considered  in  regard  to  imjjrovements,  in  order  to  determine 
the  basis  on  which  the  rental  value  is  to  be  estimated.  In 
taking  back  his  property  the  vendor  is  not  charged  with  the 
prime  cost  of  impr^Dvements;  their  original  condition  is  not 
made  even  a  subject  of  inquiry;  what  they  cost  and  what  their 
condition  was  are  matters  not  relevant  to  the  issue;  he  is  re- 
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quired  to  pay  only  what  they  actually  benefit  him  when   he? 
gets  his  place  again,   because  nemo  debet  locupletari  aliena. 
jactura;  he  must  take,  and  he  is,   therefore,  required  to  pay 
for,  an  advantage  inseparably  incorporated  in  his  land  as  part 
of  it,  and  for  that  reason.     If  during  the  time  he  was  out  of 
possession  his  place,  as  it  left  his  hands,  was  incapable  of  use, 
and,  therefore,  had  no  rental  value,  he  has  lost  nothing  by  the^ 
mere  fact  that  during   that  time  it  was   under  the  nominal 
dominion  of  another.     If  the  occupant  has  wrought  such  ex- 
pensive changes  as  crea.te  a  rental  value,  it  is  an  outlay  by  the 
occupant  of  his  own  means  for  which  the  vendor  does  not  ac- 
count; the  rental  value  is  the  occupant's  only  reward  for  the 
difference  between  the  prime  cost  of  the  improvements  and  the- 
amount  at  which  they  are  finally  estimated  as  having  enhanced 
the  vendible  value  of  the  land ;  and  that  this  difference  will  in 
most  cases  be  considerable  is  attested  by  an  experience  as  pain- 
ful as  the  observation  is. pleasant,  that  ''fools  build  houses  and 
wise  men  live  in  them."     If  A  sells  B  a  tract  of  woodland,  and 
after  years  he  takes  it  hack  on  a  rescission,  still  in  the  same 
condition,  upon  what  ground  can   he  claim  compensation  for 
the  use  of  that  which  was  not  and  could  not  be  used?     He  baa 
been  deprived  of  nothing;  he  is  not  out  of  pocket  one  cent 
which  it  would  have  held  if  the  sale  had  not  been  made.     If 
the  timber  is  worthless,  and  B  clears  it  all  off,  erects  fences, 
builds  houses,  and  plants  field  and  garden,  making  that  useful 
which  was  before  useless,  why  should  A  in  this  case  more  than 
in  the  other  be  entitled  to  rent?     Does  he  thereby  lose  any- 
thing which  he  would  have  had  if  B  had  done  nothing?    If  so, 
and  to  whatever  extent  it  is  so,  he  should  be  paid.     Possibly 
the  soil   may  be   of   such    sort  that   deterioration   inevitably 
begins  with  the  first  planting;  in  that  case  he  is  being  impov- 
erished by  the  use  itself,  though  skillful. 

It  seems  that  even  in  such  cases  such  items  belong  rather  to- 
the  account  pertaining  to  the  condition  of  the  things  sold  and 
to  be  restored  than  to  that  which  relates  merely  to  its  use.  It 
would  be  a  species  of  spoliation  to  award  A  rent  upon  improve- 
ments which  he  did  not  pay  for  and  w^hich  he  will  not  be  re- 
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squired  to  pay  for,  it  being  kept  in  mind  that  he  does  not 
account  for  the  improvements  used,  but  only  for  such  as  may 
remain  after  the  use  has  ceased,  and  then  not  for  their  value, 
to  be  ascertained  by  what  it  would  cost  to  put  them  there  just 
as  they  are,  but  only  to  the  extent  that  in  their  condition  they 
fitand  for  so  much  money  to  be  turned  over  into  his  hands. 

The  rule  seems  to  be  that  the  vendor  upon  rescission  is  en- 
titled to  recover  the  reasonable  rental  value  for  the  use  of  the 
place,  to  be  estimated  on  the  place  as  it  was  when  it  went  out 
•of  his  hands- 
It  may  not  be  possible  to  fix  a  time  for  every  case  up  to 
which  this  rule  should  prevail.  It  seems,  however,  that  it 
should  be  applied  so  long  as  the  occupant  should  be  permitted 
to  recover  for  improvements  as  made  in  good  faith  on  the  sup- 
position that  he  is  spending  his  money  on  his  own  land  for  his 
•own  use.  This  point  should  seldom,  if  ever,  lie  beyond  the 
judgment  of  rescission.  But  wherever  the  particular  facts  of 
the  case  may  justly  locate  it,  there  the  relation  of  the  parties 
changes.  The  vendor  is  potentially,  if  not  constructively,  in 
X>os6es8ion  again;  he  stands  charged  with  the  enhanced  value  of 
the  place,  as  debtor  to  the  vendee;  he  is  entitled  to  the  rental 
value  of  the  place  as  it  then  is.  This  right  is  not  affected  by 
the  fact  that  the  vendee  has  a  lien  on  the  place  and  may  hold 
it  as  security.     It  is  not  his  property. 

If  he  makes  improvements  after  the  turning  point  has  been 
reached,  it  seems  clear  that  he  can  not  require  them  to  be  es- 
timated as  part  of  his  claim  for  improvements,  for  which  the 
•vendor  is  to  be  charged  though  the  amount  exceeds  the  rents; 
but  it  seems  that  the  enhancing  value  of  such  improvements 
may  be  considered  as  a  mode  of  adjusting  rents,  operating  not 
to  create  a  demand  in  favor  of  the  occupant,  but  as  an  argu- 
ment and  just  reason  why  the  other  party  should  not  urge  a 
•demand  against  him.  For  even  when  the  occupant  has  passed 
the  designated  point  he  does  not  become  technically  a  tenant; 
he  is  still  in  equity;  and  the  account,  usually  taken  sometime 
after  the  judgment  for  rescission,  is  made  up*  in  order  to  an 
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equitable  adjustment  rather  than  under  the  influence  of  set 
legal  rulee. 

When  money  is  paid  by  the  vendee  the  law  of  interest  fixes 
the  value  of  its  use.  If  he  pays  partly  in  property  which  i» 
restored  to  him,  he  occupies  with  regard  to  it  the  position  of  a 
vendor,  having  his  rights  and  being  subject  to  the  correlative 
burdens.  In  an  exchange  of  lands  each  is  a  vendor  as  regards- 
the  place  he  lets  go,  and  a  vendee  as  regards  the  place  he  gets. 
We  do  not  forget  that  there  are  cases  which  hold  that  when 
parties  exchange  lands  there  is  to  be  no  account  of  rents,  as 
the  exchange  implies  their  opinion  that  the  places  were  equiv- 
alent in  value.  That  implication  is  very  just,  but  it  is  not 
relevant.  It  is  not  a  question  whether  the  values  of  the  places 
were  the  same,  but  whether  the  values  of  the  uses  were  the 
same. 

A,  owning  a  woodland,  exchanges  it  with  B  for  an  open  farm. 
B  looks  to  the  future  for  his  profits  in  the  growth  of  trees.  A 
gathers  his  profits  every  year.  On  a  rescission  shall  A  retain 
all  the  yearly  profits  gotten  from  the  farm,  and  yet  get  back 
again  all  the  profits  that  lie  untouched  in  the  trees,  where 
every  circling  annulation  marks  the  gain?  The  cases  of  this- 
sort  do  not  seem  to  us  consistent  with  those  which  properly 
distinguish  between  the  value  of  the  place  and  the  value  of  the 
use. 

It  remains  to  apply  these  conclusions  to  the  case  before  us. 
McMurtry,  owning  a  farm,  exchanged  it  with  Vowells  for  a 
house  and  lot,  Vowells  agreeing  to  pay  the  difference  in  value 
in  money.  The  contract  wa-s  rescinded  by  the  court  because 
McMurtry  could  not  make  a  good  title  to  the  farm.  The  mas* 
ter  fixed  the  day  on  which  Vowells  filed  his  petition  as  that 
beyond  which  neither  could  be  regarded  as  having  made  im* 
provementfl  in  good  faith.  McMurtry  resisted  a  rescission, 
claiming  that  his  title  had  been  perfected. 

It  does  not  seem  to  us  that  the  mere  act  of  beginning  suit 
should  be  conclusive;  indeed  a  defense  of  such  an  action  is 
consistent  with  the  utmost  good  faith  and  an  assured  convic- 


Digitized  by  VjOOQiC 


BOULWARE'S  ADM'R  v.  PENDLETON.  727 

tion  that  it  should  not,  and  can  not,  succeed.  It  seems  to  us 
that  the  date  of  the  judgment  rescinding  the  contract  is  that 
which  changed  the  relation  of  the  parties.  Up  to  that  date 
each  should  be  allowed  for  lasting  imi)rovements  whatever  they 
increased  the  vendible  value  of  the  place  so  improved;  and 
each  should  be  charged  a  fair  rent  on  the  place  as  it  was  when 
it  came  to  his  hands.  After  that  date  each  should  be  charged 
a  fair  rent  on  the  place  held,  as  it  was  at  that  date,  modified 
by  subsequent  changes,  if  any,  affecting  the  rental  value.  The 
enhancing  value  of  improvements  made  by  either  party  after 
that  date  can  be  allowed  only  as  a  mode  of  payment  of  a  bal- 
ance of  rents,  and  if  there  is  no  such  balance  against  which 
they  can  be  set-off,  no  allowance  whatever  can  be  made  on  ac- 
count of  them.  The  money  to  be  paid  as  the  difference  be- 
tween the  values  was  not  paid,  and  that  matter  is  entirely  ex- 
scinded from  the  account. 

The  judgment  of  the  court,  disregarding  the  master's  report, 
did  not  undertake  to  adjust  the  accounts  at  all,  but  assumed 
rather  that  the  case  was  such  that  there  were  none  to  be  ad- 
justed. It  was  rendered  pending  a  re-reference  to  the  master 
ordering  a  statement  of  the  case  according  to  given  rules. 

There  should  be  a  re-reference  for  a  report  conforming  to  the 
principles  of  this  opinion,  with  leave  to  the  parties  to  take 
additional  evidence  if  it  is  considered  necessary. 

The  judgment  is  reversed  and  the  case  remanded  for  further 
proceedings. 

Little  &  Slack  for  appellant. 

Sweeney  &  Son  for  appellee. 


BOULWARE'S  ADM'R  v.  PENDLETON. 
(Filed  March  18,  1885.) 

Mortgage— Describing  property— A  mortgage  of  '*iny  present  crop  of  to- 
bacco and  other  crops  with  other  property  to  me  belonging,"  Is  a  too  In- 
definite description  to  pass  title  to  anything  but  the  tobacco. 
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Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

This  suit  was  supplementary  to  a  suit  which  was  instituted 
on  the  19th  of  February,  1877.  All  of  the  papers  in  the  first 
suit  were  iost,  and  this  suit  was  instituted  to  enforce  rights 
which,  it  is  claimed,  attached  by  reason  of  the  first  suit,  and 
to  restore  the  lost  records.  Before  the  institution  of  this  suit 
the  defendant  in  the  original  action  died,  and  without  any 
order  reviving  the  action  the  case  was  referred  to  the  master 
*'to  ascertain  and  report  the  state  of  the  lost  records."  After 
the  institution  of  this  suit  the  master  made  a  report,  but  that 
report  was  lost,  and  there  was  no  further  effort  to  restore,  ex- 
cept some  proof  was  taken,  and  the  court,  in  the  judgment  in 
this  case,  determines  that  an  attachment  was  issued  in  the 
original  action;  that  it  was  levied  on  specified  property,  and  a 
forthcoming  bond  given,  etc.,  and  then  sustains  the  attach- 
ment, renders  judgment  for  the  debt,  and  proceeds  to  subject 
the  attached  property,  and  to  render  judgment  against  the 
surety  for  that  not  produced. 

By  the  loss  of  records,  death  of  the  defendant  in  the  first 
action,  and  for  many  other  reasons,  the  case  is  involved  in 
great  confusion  and  doubt,  and  has  given  rise  to  much  trouble 
and  some  doubt  as  to  what  is  the  just  and  right  conclusion. 
After  much  reflection  and  perplexity  over  minor  questions  of 
practice,  we  see  no  way  out  of  the  difficulties  except  to  go 
directly  to  the  main  question  in  the  case,  and  on  that  let  the 
case  be  determined. 

On  that  question  there  is  enough  in  the  record  to  enable  the 
court  to  speak  with  certainty,  and  as  we  can  not  say  either 
party  is  more  at  fault  than  the  other  for  the  loss  of  records,  or 
failure  to  restore  them,  we  will  waive  the  practice  questions 
relied  upon  by  both  parties,  and  determine  the  case  on  the 
issue  where  it  must  finally  rest,  if  the  suggested  defects  could 
be  and  were  put  at  rights. 

The  suit  was  based  upon  a  mortgage  given  by  Richersou 
Wiikerson  to  E.  C.  Pendleton  on  the  9th  of  October,  1876,  to 
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Becure  the  payment  of  $250.  The  attachment  was  a  specific 
attachment,  sworn  out  only  to  secure  the  property  for  the  sat- 
isfaction of  the  mortgage  debt.  Waiving  all  other  questions 
as  to  the  attachment,  it  is  evident  that  it  could  not  be  sus- 
tained unless  the  attached  property  was  covered  by  the  mort- 
gage. 

It  is  claimed  on  the  one  hand  that  all  the  property  levied 
upon  was  embraced  in  the  mortgage,  on  the  other  hand  it  is 
claimed  that  none  of  it  was  embraced  in  the  mortgage  except 
the  tobacco.  Which  of  these  claims  is  true  is  the  decisive 
question  in  the  case. 

It  is  claimed  that  none  of  the  attached  property,  except  the 
tobacco,  is  embraced  in  the  mortgage  for  two  reasons.  First, 
that  the  description  in  the  mortgage  is  too  indefinite;  second, 
if  in  ordinary  cases  it  was  sufficient,  it  is  not  sufficient  in  this 
case,  because  the  attached  property  was  exempt  from  execu- 
tion or  attachment  for  debt,  and  if  the  mortgage  is  sufficiently 
definite  to  cover  any  property,  it  could  only  apply  to  that 
which  was  by  law  liable  to  be  taken  in  execution  for  debt. 
The  facts  showing  that  the  property  levied  upon  was  exempted 
property  are  not  alleged  to  have  existcnl  at  the  date  of  the 
mortgage,  and  for  that  reason  it  may  be  said  the  latter  objec- 
tion has  no  force. 

But,  on  the  other  hand,  it  is  not  alleged  that  the  defendant 
owned  this  property  at  the  time  he  gave  the  mortgage.  The 
allegation  is,  that  under  the  mortgage  he  held  a  lien  on  the 
property,  describing  it,  but  whether  there  was  a  lien  or  not, 
admitting  that  the  description  was  sufficient,  would  depend  on 
the  fact  whether  the  mortgagor  owned  the  property  at  that 
time.  But  the  proof  is  clear  both  that  the  mortgagor  owned 
the  property  at  the  time  the  mortgage  was  made,  and  that  it 
was  then  exempt  from  coercive  sale.  So  waiving  these,  with 
other  defects  and  omissions,  the  questions  recur  as  above  stated. 

The  descriptive  part  of  the  mortgage  is  as  follows: 

**I  mortgage  my  present  crop  of  tobacco  and  other  crops, 
with  other  property  to  me  belonging,  to  the  said  E.  C.  Pendle- 
ton, with  all  rights',  titlea  and  interests  in  the  same."     There 
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is  no  description  of  location  by  place,  county  or  State;  no  de- 
scription of  kind,  quality  or  condition.  Is  the  description 
good,  or  is  it  void  for  uncertainty? 

Mr.  Jones,  in  his  work  on  Mortgages,  volume  1,  section  56, 
says: 

**A  description,  however  general  and  indefinite  it  may  be,  if 
by  extrinsic  evidence  it  can  be  made  practically  certain  what 
property  it  was  intended  to  cover,  will  be  sufficient  to  sustain 
the  lien.  *  *  *  A  mortgage  *of  all  my  estate,'  or  *of  all 
my  lands,  wherever  situated,'  or  of  all  my  property  is  not  in* 
valid  hy  reason  of  the  generality  of  the  description." 

But  the  cases  would  hardly  seem  to  justify  the  sweeping  doc- 
trine of  the  text.  For  instance,  in  Starling  v.  Blair,  4  Bibb, 
288,  the  description  was  **all  the  lots  that  he  then  owned  in 
the  town  of  Frankfort,  whether  he  had  legal  or  equitable  title 
thereto." 

In  Goulding  v.  Sweet,  18  Gray,  518,  the  description  was 
**all  the  farming  tools  and  personal  property  in  and  about  the 
barn  and  premises  of  Herbert  Hall. "  This  was  held  to  be 
sufficient  to  embrace  a  carriage  proven  to  have  been  on  the 
premises  at  the  time  the  mortgage  was  given. 

In  Winslow,  &c.  v.  Merchants  Ins.  Co.,  4  Met.  (Mass.),  — , 
the  description  was,  first,  that  of  a  particular  lot  and  building, 
and  '*all  and  singular  the  tools,  goods  and  chattels,  and  other 
property  thereon,  or  that  might  thereafter  be  put  on  it."  Held 
to  embrace  all  that  was  shown  to  be  on  the  lot  at  the  time  the 
mortgage  was  given,  but  not  that  thereafter  acquired. 

In  Harding  v.  Colburn,  12  Met.  (Mass. ),  888,  the  description 
was  **all  my  tools  and  implements  in  my  shop  at  B."  Held 
sufficient. 

The  question  was  fully  considered  in  the  latter  case  and  the 
principle  stated  that  if  the  description  was  such  that  evidence 
could  make  it  reasonably  certain  what  was  intended  this  would 
be  sufficient,  as,  no  matter  how  particular  the  description 
might  be,  it  might  be  necessary  to  hear  evidence  to  identify 
the  property,  as  if  it  was  a  bay  horse,  or  a  roan  cow,  or  any 
other  thing.     But  with  a  description  which  gives  a  starting 
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point  by  place,  location  or  kind  we  can  readily  see  how  the 
property  can  be  made  certain;  but  when  all  this  is  absent  i't 
would  seem  to  widen  the  field  to  such  an  extent  as  to  invite 
and  encourage  negligence  and  carelessness,  and  to  offer  a  pre- 
mium for  looseness,  that  the  negligent  might  profit  thereby. 
Parties  should  not  be  encouraged  in  practices  which  lead  to 
such  results,  nor  to  embarrass  the  courts  with  contentions, 
which,  by  the  exercise  of  the  most  ordinary  prudence,  could  be 
avoided.  Certainly  the  law  as  ruled  in  the  cases  cited  is  suffi- 
ciently broad  and  liberal  to  meet  the  necessities  of  the  careless 
to  an  extent  beyond  which  it  is  neither  safe  nor  prudent  to  go. 

It  may  be  said  in  this  case  this  was  all  the  property  the 
man  had,  and,  therefore,  reading  the  mortgage  in  the  light  of 
that  fact  it  is  very  simple,  but  this  would  rather  seem  to  in- 
crease than  diminish  the  diflSculty,  because  this  all  was  ex- 
empt from  execution,  attachment  or  distress  for  rent,  and  a 
man  might  be  very  willing  to  mortgage  his  property  which  was 
liable  for  debt,  and  not  at  all  willing  to  mortgage  that  which 
was  not.  He  might  be  willing  to  mortgage  his  crop  of  tobacco 
and  other  crops,  though  in  this  case  it  does  not  appear  that  he 
had  any  other  than  tobacco,  and  yet  unwilling  to  mortgage  his 
last  horse,  cow,  bed  and  bedding.  The  mortgagor  may  have 
thought  that  the  general  description  did  not  cover  his  ex- 
empted property,  and  that  he  did  intend  to  embrace  it  in  the 
mortgage  ought  to  be  made  manifest,  and  not  left  to  conjecture 
or  doubt.  It  is  worthy  of  consideration  that  the  particular  de- 
scription of  property  broke  down  just  at  the  point  where  it  is 
claimed  the  general  description  covers  the  exempted  property. 

But  it  is  insisted  that  the  question  as  to  whether  the  prop- 
erty was  exempt  or  not  can  not  be  made  by  the  administrator; 
that  if.it  is  exempt  it  belongs  to  the  widow  and  children  of  the 
intestate;  but  we  have  considered  this  question  only  in  connec- 
tion with  the  descriptive  part  of  the  mortgage  and  in  constru- 
ing that.  If  the  plaintiff  has  a  right  to  the  property,  or  lien 
on  it,  it  is  by  virtue  of  his  mortgage,  and  if  the  property  is 
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embraced  in  the  mortgage  the  death  of  the  mortgagor  does  not 
take  it  out  of  lien.  If  it  is  not  in  the  mortgage  it  is  not  sub- 
ject to  the  lien,  and  the  administrator  has  the  right,  and  it  is 
his  duty,  to  defend  the  property  against  the  lien  claim,  and  if 
successful  therein  to  set  it  apart  to  the  widow  and  children  if 
they  are  entitled  to  it.  The  personal  property  of  an  intestate 
passes  to  the  administrator,  and  it  is  his  duty  to  have  theprop- 
•erty  set  apart  to  the  widow  and  infant  children  as  provided  by 
law,  and  he  can  defend  the  title  and  possession  to  enable  him 
to  discharge  that  duty.  We  are  of  opinion  that  none  of  the 
property  was  embraced  in  the  mortgage  except  the  crop  of  to- 
bacco, and  the  judgment  is  reversed  and  the  cause  remanded 
for  judgment  and  final  disposition  in  accordance  with  this 
opinion. 

Owen  &  Ellis  for  appellant. 

Williams  &  Powers  for  appellee. 


NEW  BOOKS. 

Meyer's  Federal  Decisions.  U.  S.  Supreme,  Circuit  and  Dis- 
trict Reports,  with  Opinions  of  Attorne3's  General.  Arranged 
by  William  G.  Myer.  Vol.  VII,  Constitution  and  Laws — 
Contractor.     Gilbert  Book  Co.,  St.  Louis,  Mo.,  1885. 

This  series  aims  to  condense  the  292  volumes  which  comprise 
the  \j.  S.  Supreme,  Circuit  and  District  Reports  and  Opinions 
of  the  Attorneys  General  into  20  volumes.  This  is  to  be  done 
by  giving  only  the  most  important  cases  in  full  and  abstracting 
the  others.  As  a  guarantee  that  the  editor,  Mr.  Myer,  does 
his  work  of  selecting  judiciously,  each  volume  is  submitted  to 
some  gentleman  competent  to  judge,  who  certifies  his  opinion. 
The  present  volume  has  the  endorsement  of  both  Mr.  Ham- 
mond, Dean  of  St.  Louis  Law  School,  and  Mr.  Schouler,  the 
well-known  law  writer.  We  have  had  little  idea  of  the  magni- 
"tude  of  his  undertaking  until  the  appearance  of  this  the  7th 
•volume.     It  begins  now  to  take  shape,  and  to  display  some- 
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thing  of  its  mammoth  proportions,  and  gives  an  idea  of  the 
energy  and  enterprise,  the  great  labor  and  vast  outlay  of  cap- 
ital required  to  develop  it.  It  deserves  generous  encourage- 
ment from  the  profession.  If  the  whole  of  the  editorial  work 
of  Mr.  Meyer  were  left  out,  and  the  work  were  only  a  jeprint 
of  the  Federal  Reports,  who  doubts  that  it  would  well  be  worth 
the  purchase  price?  We  have  examined  this  the  latest  volume 
with  great  interest,  and  find  nothing  in  it  to  criticize — there  is 
no  cross-index,  but  that  will  doubtless  be  supplied  at  the  end^ 
in  the  index  number. 


Law  of  Presumptive  Evidence,  including  Presumptions  of  Law 
and  Facts  and  Burden  of  Proof  in  Civil  and  Criminal  Cases^ 
reduced  to  Rules.  By  John  D.  Lawson;  A.  L.  Bancroft  & 
Co.,  San  Francisco,  Cal. 
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COURT  OF  APPEALS  AND  SUPERIOR  COURT 

Not  to  be  reported  in  full— Alphabetically  arranged 
according  to  their  subject-matters. 


Appeals— See  Supersedeas  BoDd,  1— 

1.  Cross  appeal— As  to  the  defendant  the  judgment  against  him  deter- 
mines the  amount  in  controversy,  whether  the  Judgment  be  contested 
by  direct  or  cross  appeal. 

A  cross  appeal,  prosecuted  to  reverse  a  judgment  against  the  appellees 
for  180,  is  dismissed,  the  court  having  no  jurisdiction  thereof.  Cannon 
V.  Edwards,  &c.  April  1,  1886.  Warren  Cir.  Ct.  Opin.  by  Ward,  P. 
J.,  Sup.  Ct.,  afif.  Mitchell  &  DuBose  for  appellant;  Rodes  &  Settle  for 
appellees. 

2.  Jurisdiction— An  appeal  to  the  circuit  court  from  an  order  of  the  county 
court  rejecting  a  claim  is  a  proceeding  to  establish  the  claim,  and  not 
in  the  nature  of  a  mandamus  to  require  a  levy  to  pay  it.  A  judgment 
in  the  circuit  court  for  the  claimant  is  a  ''judgment  for  the  recovery  of 
money."  and  the  amount  being  less  than  flOO,  this  court  has  no  juris- 
diction. Lincoln  Co.  Ct.  v.  HAnsford.  April  1,  1885.  Lincoln  Cir.  Ct. 
Opin.  by  Bowden,  J.,  Sup.  Ct.,  dis.  D.  R.  Carpenter,  T.  P.  Hill,  Jr. 
and  J.  B.  Paxten  for  appellant;  Welch  &  Saufley  for  appellee. 

Assignment— See  Contract— 

1.  Claim  against  decedent's  estate— Where  a  claim  against  a  decedent's 
estate  which  has  been  allowed  by  the  court  is  assigned  by  the  claimant 
there  is  an  assignment  of  an  allowed  claim  of  so  much,  and  not  an 
assignment  of  the  original  cause  of  action,  and  no  inquiry  can  be  insti- 
tuted as  to  the  assignability  of  the  original  evidence  of  indebtedness. 

2.  Judgment  or  replevin  bond  non -assignable— Neither  a  judgment  nor  a 
replevin  bond  is  assignable  under  the  statute  so  as  to  vest  the  legal  right, 
in  the  assignee.  From  the  act  of  assignment  the  law  does  not  imply  a 
promise  on  the  part  of  the  assignor  to  repay  the  consideration  if,  after 
due  diligence,  the  amount  due  on  the  judgment  or  replevin  bond  can 
not  be  made;  that  implication  exists  only  when  there  is  an  assignment 
of  a  right  made  assignable  by  the  statute.  Crawford  v.  Duncan.  April 
15,  1885.  Pendleton  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  afl.  H. 
Clay  White  for  appellant;  John  H.  Parker  for  appellee. 


Digitized  by  CjOOQ IC 


ABSTRACTS.  735 

Assignment  for  Benefit  of  Creditors— 
What  ponstitntes^A  tFansfer  of  property  by  an  insolvent  debtor  does 
nnt  operate  as  an  asai^nment  for  the  benefit  of  oredltors  unless  the  ven- 
dee is  a  creditor  of  the  vendor,  or  the  money  paid  by  him  to  the  vendor 
is  used  to  pay  a  oreditor,  or  there  is  some  agreement  between  ven- 
dor and  vendee  by  which  the  vendee  is  to  pay  some  one  or  more  of  the 
vendor's  creditors.  Until  some  act  is  done  by  which  one  creditor  will 
secure  an  advantage  over  other  creditors  there  is  no  assignment  lor  the 
benefit  of  creditors  within  the  contemplation  of  the  statute.  Ouerback, 
Gilmore  &  Co.  v.  White,  &o.  April  1,  1885.  McCracken  Ct.  of  Com. 
Pleas.    Opin.  by  Ward,  P.  J.,  Sup.  Ct..  aflf.     W.  D.  Greer  for  appellant*. 

Attorney  and  Client- 
Contract  for  fee  ooDstrued— Appellee,  a  creditor  of  an  insolvent  corpora- 
tion, employed  attorneys  to  bring  suit  upon  his  claim,  agreeing  to  pay 
them  a  sum  equal  to  10  per  cent,  of  any  amount  that  should  thereafter 
be  realized  from  the  claim,  "whether  by  suit,  compromise  or  otherwise." 
Pending  an  action  in  equity,  after  a  judgment  at  law  had 'been  obtained 
and  a  return  of  **no  property,"  appellee,  with  the  consent  of  his  attor- 
neys, formed  an  association  with  others  for  the  purpose  of  purchasing 
the  property  of  the  corporation  under  a  Judgment  directing  its  sale,  and 
did  purchase  it,  realizing  therefrom  a  large  sum  of  money.  In  this 
action  by  the  attorneys  to  recover  10  per  cent,  of  the  sura  thus  realized, 
Held— That  the  words  "or  otherwise"  in  the  contract  were  intended  to 
refer  to  what  might  be  realized  by  appellee  by  reason  of  the  efforts  of 
his  counsel,  and  that  the  compensation  of  the  attorneys  should  be  con- 
fined to  the  value  of  their  services  in  bringing  the  several  actions  unless 
those  services  contributed  to  enable  appellee  to  realize  his  debt.  Simrall 
&  Bodley,  &c.  v.  Morton.  April^28,  1885.  Joff.  Ct.  Com.  Pleas.  Opin. 
by  Pryor,  J.,  Ct.  Ap.,  rev.  Isaac  Caldwell  and  A.  P.  Humphrey  for 
appellants;  Barnett,  Noble  &  Barnett  and  W.  O.  &  J.  L  Dodd  for  ap- 
pellee. 

Bankruptcy— 

1.  Effect  of  discharge— When  a  debt  was  provable  at  the  date  of  an  adjudi- 
cation in  bankruptcy  and  has  subsequently  been  reduced  to  judgment, 
the  discharge  operates  upon  it,  if  proved,  whether  it  is  formally  pre- 
sented as  the  claim  existed  before  judgment  was  rendered,  or  as  a 
judgment  on  that  claim,  whatever  may  be  the  law,  when  neither  the 
judgment  nor  the  claim  on  which  it  is  based  is  proved.  Mulhagen,  &c. 
V.  Carter.  &c.  April  15,  1885.  Daviess  Cir.  Ct.  Opin.  by  Bowden,  J., 
Sup.  Ct.,  aff.    Weir,  Weir  &  Walker  for  appellants. 

2.  Pleading  discharge— A  debtor  relying  upon  a  discharge  in  bankruptcy 
must  allege  facts  showing  that  the  court  granting  it  had  jurisdiction 
both  of  the  person  and  subject-matter.  Reidhar  v.  Pfeiffer.  April  22, 
1885.  Jeff.  Ct.  Com.  Pleas.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  Good, 
loe  &  Roberts  for  appellant;  Elliott  &  Hemingray  for  appellee. 
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Bastardy- 
While  bastardy  proceedings  must  be  in  the  name  of  the  Commonwealth, 
and  are  within  the  control  of  the  county  attorney,  they  are  in  no  sense 
criminal  or  penal  prosecutions,  and  contracts  for  their  settlement,  if 
fairly  entered  into  and  execut-ed,  will  be  upheld  and  enforced. 

In  this  case,  the  mother  of  the  bastard  being  an  infant,  a  note  exe- 
cuted to  her  mother  by  the  putative  father,  in  consideration  of  the  dis- 
missal of  a  bastardy  proceeding  against  him,  is  held  to  be  binding.  The 
fact  that  the  contract  was  made  with,  and  the  note  payable  to,  the 
grandmother  of  the  bastard  can  not  be  urged  as  defense,  the  grand- 
mother being  the  natural  guardian  of  the  mother  and  charged  with  her 
support.  Jenkins  v.  Neighbors.  Same  v.  Clark.  April  29,  1885.  War- 
ren Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aff.  Gorin  &  Son  and 
Ira  Julian  for  appellant;  John   B.  Grider  and  E.  W.  Hines  for  appellees. 

Bills  of  Exceptions— 

1.  Time  of  filing— Where  the  time  for  filing  a  bill  of  exceptions  is  ex- 
tended to  «  day  in  the  next  term,  and  the  bill  is  tendered  within  the 
time  thus  allowed,  though  not  signed  and  filed  until  a  subsequent  day, 
the  requirements  of  the  law  have  been  complied  with,  and  this  is  true 
although  the  court  may  find  it  necessary  to  make  some  corrections  in 
the  bill  at  the  time  the  judge's  signature  is  afiSxed,  provided  the  appel- 
lant has  in  good  faith  tendered  what  be  considered  a  true  account  of 
the  proceedings  on  the  trial. 

2.  Instructions— It  is  the  duty  of  the  court  and  not  the  clerk  to  certify 
what  instructions  were  given  and  refused,  and  where  the  bill  upon  its 
face  indicates  that  this  has  been  done,  it  will  be  treated  as  true  unless 
its  correctness  is  assailed  by  affidavit.  Ray  v.  Grove.  April  8,  1885. 
Adair  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  overruling  motion.  H. 
C.  Baker  and  Hindman  &  Sampson  for  appellant;  James  Garnett  and 
W.  W.  Jones  for  appellee. 

3.  Time  of  filing— Where  a  party  objecting  to  the  judge's  correction  of  an 
exception  which  purports  to  state  the  evidence,  within  five  days  after 
the  bill  is  signed  files  the  exception  as  written  by  himself,  with  the  aSi- 
davits  of  two  bystanders  attesting  its  truth,  the  paper  so  filed  will  be 
treated  as  containing  the  correct  version  of  the  testimony  unless  its 
truth  be  controverted  by  aflSdavits  filed  by  the  opposite  side.  Eaelin  v. 
Rufenacht.  April  22,  1885.  Kenton  Cir.  Ct.  Opin.  by  Richards,  J., 
Sup.  Ct.,  rev.  Carlisle,  Goebel  &  Carlisle  for  appellant;  J.  Creutz  for 
appellee. 

Consideration— See  Deeds,  2;  Husband  and  Wife,  1. 

Contracts- 
Assignment— One    who  has  contracted  to  render    personal   services  can 
not  transfer  the  claim  for  such  services,  due  only  in  the  event  they  are- 
rendered,  so  as  in  any  degree  to  limit  the  free  action  of  the  employer  in 
regard  to  the  work  to  be  done.    Hazel  &  Co.  v.  McCIoskey,  &c.    April 
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29,  1885.     DavicBs  Cir.  Ct.    Opin.  by  Bowden,  J.,  Sup.  Ct.,  aflf.     Owen. 
&  Ellis  for  appellants;  Sweeney  &  Son  for  appellees. 

Costs - 

1.  On  appeal — If  one  of  several  appellees  believes  a  reason  exists  why  he" 
should  escape  liability  for  costs,  he  can  make  it  known  to  the  court  before 
the  cause  is  submitted,  and  thus  obtain  a  discrimination  in  his  favor,  and 
should  he  neglect  to  do  this,  and  a  judgment  he  rendered  against  him  for 
costs,  ho  must  have  it  corrected  by  a  petition  for  rehearing,  filed  within 
the  time  prescribed  by  law.  If  neither  course  is  adopted,  and  the  term 
at  which  the  judgment  was  rendered  has  expired,  this  court  has  no 
power  to  grant  him  relief.  Buckler  v.  Kogers,  &c.  April  8,  1886.  Rob- 
ertson Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  setting  aside  order 
quashing  execution.  W.  Buckler  and  W.  W.  Eimbrough  lor  appellant; 
W.  Lindsay  and  A.  Duvall  for  appellees. 

2.  Removal  of  gates — In  proceedings  to  remove  gates  from  across  a  road 
the  statute  requires  the  applicant  to  pay  all  the  costs  incurred  in  the 
county  court;  and  while  he  is  entitled  to  a  judgment  for  his  costs  in  the 
circuit  court,  having  succeeded  in  that  court  upon  appeal,  it  is  error  to 
render  judgment  in  his  favor  for  his  costs  incurred  in  the  county  court. 
He  must  pixy  the  costs  of  both  parties  in  that  court.  Sandy  v.  Lindsay. 
April  1,  18«5.  Carroll  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct..  rev. 
Fisher  &;  McElrath  for  appellant;  Geo.  C.  Drane  for  appellee. 

Decedent's  Estate— See  Assignment,  1. 

Deeds— 

1.  Unrecorded- Although  an  unrecorded  deed  is  invalid  under  the  statute* 
as  a  legal  conveyance,  yet  it  is  evidence  of  a  purchase  for  a  valuable  con- 
sideration, and  where  a  creditor  of  the  vendor  seeks  to  subject  the  land 
to  the  payment  of  his  debt  the  purchaser  with  the  unrecorded  deed  may. 
at  any  time  before  judgment  has  been  rendered  for  the  sale  of  the  land, 
prevent  such  a  judgment  by  bringing  his  deed  before  the  court. 

2.  Consideration— The  grantee  in  a  conveyance  which  recites  a  considera- 
tion of  natural  love  and  affection  may  show  a  valuable  consideration. 
Thomas,  &c.  v.  Smith,  &c.  April  23,  1885.  Ballard  Cir.  Ct.  Opin.  by 
Lewis,  J.,  Ct.  Ap.,  rev.  Substituted  for  former  opinion.  C.  H.  Thomas, 
J.  D.  White  and  C.  S.  Marshall  for  appellants;  J.  &  J.  W.  Rodman  and 
S.  W.  Nichols  for  appellees. 

Depositions — 
The  lower  court  should    not   have   rejected  a  deposition   lodged  with  the 
papers  merely  becaust*,  by  an   oversight  of  the  clerk,  it  was  not  marked 
filed.     Burns,  Gd'n.    &o.  v.  Ingersoll,  &c.     April  23,  1885.     Kenton   Ch. 
Ct.     Opin.  by  Holt,  J.,  Ct.  ap.,  rev.     Collins  &  Fenley  for  appellants. 

May,  1885—5 
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Desoent  and  Distribution— 

1.  Property  exempted  to  widow— A  widow  is  entitled  to  the  articles  of  her 
deceased  husband's  estate  exempted  by  statute  from  distribution  as  her 
absolute  property,  in  addition  to  her  share  as  distributee,  although  there 
are  no  children  residing  with  her  and  there  are  children  not  residing 
with  her.  The  provision  in  the  Revised  Statutes  which  directed  the 
exempted  property  to  be  charged  to  the  widow  as  distributee  in  such  a 
case  is  not  found  in  the  General  Statutes,  and  is,  therefore,  repealed. 
Millers  Adm'r  v.  Miller's  Ex'or.  Api-il  15.  1886.  Larue  Cir.  Ct.  Opin. 
by  Bowden,  J.,  Sup.  Ct.,  rev.    Wm.  Johnson  for  appellant. 

2.  Devise— A  testator  devised  his  lands  to  his  wife  for  life,  and  gave  her 
control  of  S3, 600,  which  he  provided  should  be  kept  at  interest  for  the 
purpose  of  schooling  and  raising  his  infant  son,  further  providing  that 
if  the  interest  should  fail  from  any  cause  whatever  to  school  and  raise 
the  boy.  it  should  be  done  out  of  his  "other  estate.'*  The  widow  mar- 
ried again  and  she  and  her  husband  maintained  and  educated  testator's 
infant  son.  The  fund  of  12,500  having  been  expended  in  litigation  over 
the  will,  and  husband  and  wife  having  been  divorced,  the  husband  in- 
stituted this  action,  claiming  compensation  for  maintaining  and  edu- 
cating the  testator's  infant  son,  and  seeking  to  subject  to  the  payment 
of  his  claim  the  land  devised  to  the  widow  for  life. 

Held— That  it  was  not  the  testator's  intention  to  charge  his  real  estate, 
further  than  rents  and  profits,  with  the  support  and  education  of  his 
son,  unless  the  principal  of  his  personal  estate,  together  with  the  other 
estate  left  the  widow  for  life,  should  fall  or  was  not  sufficient  for  that 
purpose;  and  the  plaintiff  having  enjoyed  the  estate  and  assumed  its 
burden,  is  not  entitled  to  any  compensation  for  the  maintenance  of  the 
child.  Cannon  v.  Edwards,  &c.  April  1,  1885.  Warren.  Cir.  Ct.  Opin. 
by  Ward,  P.  J.,  Sup.  Ct.,  afl.  Mitchell  &  DuBose  for  appellant;  Bodes 
&  Settle  for  appellees. 
8.  Construction— A  testator,  in  providing  for  an  unmarried  daughter, 
directed  his  executors  to  invest  the  money  in  their  bands  for  her  "in 
such  real  estate  as  she  may  desire,  and  the  title  to  be  in  her  and  her 
beirs,  and  if  she  dies  without  issue  it  is  to  be  used  like  other  property 
belonging  to  me." 
.Held— That  the  testator's  iiurpose  was  to  invest  his  daughter  with  a  fee 
simple  title.  By  the  words  "if  she  dies  without  issue"  the  testator  evi- 
dently meant  a  dying  without  issue  before  his  death.  If  he  had  intended 
to  create  only  a  life  estate  he  would  have  expressed  it  as  plainly  as  he  did 
in  such  a  devise  to  a  married  daughter.  Strossman,  ex  parte.  April  SO, 
1885.  Montgomery  Cir.  Ct.  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  Peters  & 
i       Tyler  for  appellant. 

Dower— See  Practice  in  Civil  Cases. 

Elections- 
1.  Contested— Notice— Upon  appeal  to  the  circuit  court  from  the  decision 
of  a  contested  election  board  it  was  too  late  after  the  case  had  been  fully 
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heard  and  investigated  upon  Its  merits  to  raise  an  objection  to  the  no- 
tice. That  objection  should  have  been  made  when  the  case  first  went  to 
the  circuit  court. 
'2.  All  the  evidence  before  the  circuit  judge,  including  the  poll  books, 
should  have  been  brought  to  this  court  and  identified  by  a  bill  of  excep- 
tions; in  the  absence  of  the  poll  books  the  judgment  is  aflSrmed,  but  if 
they  were  before  the  court  the  character  of  the  testimony  is  such  that 
the  court  would  not  be  inclined  to  disturb  the  finding.  Davis  v.  Gatliff. 
April  80,  1885.  Whitley  Cir.  Ct  Opin.  by  Pryor,  J.,  Ct.  Ap.,  aff.  J. 
&  J.  W.  Rodman  and  G.W.  Lester  for  appellant ;  A.  Duvall.  W.  Lindsay 
and  R.  D.  Hill  for  appellee. 

JSvidence— See  Landlord  and  Tenant,  8— 

Presumption  of  death— A  letter  purporting  to  have  been  written  at  the  re- 
quest of  a  person  who  is  presumed  to  be  dead  by  reason  of  his  absence 
from  the  State  for  seven  successive  years  is  not  competent  to  rebut  the 
presumption  of  death,  being  only  the  barest  form  of  hearsay;  nor  is  a 
letter  purporting  to  have  been  written  by  the  person  himself  competent 
for  that  purpose  unless  there  is  some  other  proof  that  he  wrote  it  than 
the  mere  fact  that  his  name  is  signed  to  it.  Chelf  v.  Isaacs,  &c.  April 
1.  1885.  Marion  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  rev.  John 
McChord  for  appellant;  Bountree  &  Lisle  for  appellee. 

"Final  Order- 
Appointing    receiver— As    between    an    attaching  creditor  and   a  mort- 
gf^ee  the  court  declared  the  claim  of  the  mortgagee  to  be  superior,  ap- 
pointed a  receiver,  and  directed  him  to  take  charge  of  the  property  in 
controversy  and  lease  it  for  a  term  of  nearly  one  year. 

Held— That  this  is  not  a  final  order  from  which  an  appeal  can  be  prose- 
cuted, as  a  sufficient  amount  may  be  realized  from  the  rent  and  from 
•  the  proceeds  of  the  sale  yet  to  be  made  to  satisfy  the  claims  of  both 
parties.  But  even  if  it  appeared  that  the  proceeds  would  not  be  suffi- 
cient, still  the  order  would  not  be  final,  as  the  court  can,  at  any  subse- 
quent term,  when  the  proceeds  of  the  property  are  ready  for  distribution, 
adjudge  the  priority  to  appellant.  Lewis  v.  Melvin,  &o.  April  15,  1885. 
Pulaski  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  dis.  O.  H.  Waddle 
for  appellant;  Morrow  &  Newell  and  F.  F.  Bobbitt  for  appellees. 

Fraudulent  Conveyance- 
Parties  to  action— The  grantee  is  a  necessary  party  to  an  action  to  set 
aside  a  conveyance  as  fraudulent,  although  he  has  assigned  the  property 
conveyed  for  the  benefit  of  his  creditors,  and  the  plaintiff  having  dis- 
missed the  action  as  to  him  the  court  has  no  jurisdiction  to  inquire 
into  the  alleged  fraud.  Ouerbacker,  Gilmore  &  Co.  v.  White,  &c.  April 
1,  1885.  McCracken  Ct.  of  Com.  Pleas.  Opin.  by  Ward,  P.  J.,  Sup. 
Ct.,  aff.    W.  D.  Greer  for  appellants. 


Digitized  by  VjOOQiC 


740  ABSTRACTS. 

GiiardiaD  and. Ward- 
Settlement— Compensation— While  a  settlement  by  a  guardian  with  the 
oounry  judge  is  only  prima  facie  evidence  between  the  parties  interested, 
^ after  its  completion  neither  party  can  question  its  correctness,  except  by 
an  action  in  equity  to  surcharge  and  falsify  it.  The  guardian  can  not, 
therefore,  except  by  such  an  action,  claim  compensation  for  the  period 
covered  by  a  settlement,  in  addition  to  what  has  been  allowed  him 
therein.  Kirtley  v.  Jameson.  April  22,  1885.  Harrison  Ch.  Ct.  Opin. 
by  Richards,  J.,  Sup.  Ct.,  aff.  Forman  &  Cason  for  appellant:  L.  M. 
Martin  for  appellee. 

Heirs- 
Liability  for  debt  of  ancestor— The  fact  that  an  heir  has  obtained  title  by 
descent  to  land  in  another  State  does  not  make  him  liable  here  for  the 
debts  of  the  ancestor,  nothing  appearing  to  show  that  by  the  laws  of 
that  State  land  descended  constitutes  assets  in  the  hands  of  the  heir. 
Watts.  &c.  V.  Bush.  April  8,  1885.  Hardin  Cir.  Ct.  Opln.  by  Bowden. 
J.,  Sup.  Ct.,  rev.  Wilson  &  Hobson  for  appellants;  S.  H.  Bush  and  W. 
P.  D.  Bush  for  appellee. 

Homestead— 
The  homestead  is  not  exempt  from  liability  to  pay  a  debt  contracted  prior 
to   its  purchase.     Ashley   v.    Terry.     April    28,    1886.     Grayson  Cir.  Ct. 
Opiu.    by  Pryor,    J.,  Ct.  Ap.,  rev.    G.    W.    Stone   for  appellant;    J.    S. 
Worth  am  for  appellee. 

Husband  and  Wife— 

1.  Contracts— Pleading— Consideration— While  executory  contracts  between 
husband  and  wife  will  be  enforced  in  equity  if  founded  upon  a  valuable 
consideration  and  free  from  fraud,  the  statutory  provision  that  a  writ- 
ten contract  imports  a  consideration  does  not  apply  to  such  contracts, 
and  in  an  action  upon  an  executory  contract  between  husband  and  wife 
the  consideration  must  be  .set  out  in  the  petition.  Dance's  Trustee  v. 
Dance's  Adm'r.  April  15,  1885.  Pendleton  Cir.  Ct.  Opin.  by  Ward,  P. 
J.,  Sup.  Ct.,  aff.     J.  H.  Barker  for  appellant;  C.  H.  Lee  for  appellee. 

2.  Will— P'lection— Estoppel— Whei*e  a  testator  devises  to  others  property 
belonging  to  his  wife,  and  devises  to  his  wife  other  property  and,  with 
a  full  knowledge  of  her  rights,  she  receives  the  property  devised  to  her 
and  conveys  her  property  to  the  executors  to  enable  them  to  execute  the 
will  of  her  husband,  she  is  estopped  from  disturbing  the  division  of  the 
estate  thus  made,  or  from  holding  the  devisees  responsible  for  the  value 
of  her  estate  received  by  them.  Arterburn,  &c.  v.  Arterburn,  &o.  April 
30,  1S85.  liou.  Ch.  Ct.  Opin.  by  Pryor.  J.,  Ct.  Ap.,  aff.  A.  P. 
Humphrey  and  Russell  &  Helm  for  appellants;  Klliott  & Hemlngray  and 
Muir  66  Heyman  for  appellees. 

Indemnifying  Bond- 
Sureties  nec^^s^a^y— Where  an   ofF.cer  who  ha.**  an   execution    in   his  hands 
takfs  from  the  plaintiff  in  the  execution  an  indemnifying  bond  without 
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any  surety  whatever,  he  is  in  no  tetter  position  than  if  he  had  taken  no 
bond  at  all,  and,  having  been  required  to  respond  in  damages  for  the 
illegal  levy  and  sale,  he  can  not  be  indemnified:  Such  a  bond  is  not 
ffood  either  as  a  common  law  bond  or  statutory  bond.  Ashley  v.  Hobbs 
&  Co.  April  8,  1SS.5.  Nelson  €ir.  Ct.  Opin.  by  Ward,  P.  J..  Sup.  Ct., 
aflf.  Geo.  S.  Fulton  and  C.  T.  Atlvinson  for  appellants;"  John  S.  Kelly 
for  appellees. 

Infants'  Real  Estate,  Sale  of— 
Necessary  probata— A  statutory  guardian  united  in  a  petition  with  a  joint 
owner  to  obtain  a  decree  to  sell  a  vacant  lot,  the  infants  being  made  de- 
fendants, the  petition  alleging  that  the  lot  can  not  be  divided  without 
materially  impairing  its  value  and  the  value  of  each  interest  in  it. 
Held— that  the  action  should  be  treated  as  brought  under,  and  to  be  gov- 
erned by,  section  4W  of  the  Code,  and  not  as  a  proceeding  under  article 
3  of  chapter  63  of  the  General  Statutes,  and  section  489  of  the  Code  to 
sell  the  lot,  h>ecause  it  would  redound  to  the  interest  of  the  infants  to  do 
so,  although  the  petition  alleges  that  the  lot  is  producing  no  income, 
and  that  the  interest  of  the  infants  requires  its  sale.  All  that  it  was 
necessary  to  show,  therefore,  was  that  the  property  was  jointly  owned 
and  in  possession ;  that  it  was  a  vested  estate  and  could  not  be  divided 
without  materially  impairing  its  value,  all  of  which  appears  from  the 
petition  and  exhibit.  Burns,  Gd'n,  &c.  v.  Ingersoll,  &o.  April  23, 
18S5.  Kenton  Ch.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  rev.  Collins  &  Fen- 
ley  for  appellants. 

Injunction— 

1.  Equity  will  not  interpose  by  injunction  to  enable  parties  to  try  the 
title  to  personal  property,  the  remedy  at  law  being  sufficient  for  that 
purpose.  Cumberland  River  Lumber  Co.  v.  Allen  &  Co.  April  8,  1885. 
Boll  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  John  L.  Scott  and 
J.  M.  Un thank  for  appellant. 

2.  Injunction  will  He  in  favor  of  an  execution  defendant  to  prevent  the 
sale  of  his  exempted  personal  property. 

3.  Remedy  at  law  defective— p]xisting  equitable  jurisdiction  is  not  taken 
away  by  the  mere  act  of  creating  a  remedy  at  law. 

The  statutory  admissioTi  of  an  execution  defendant  to  the  remedy  for- 
merly called  an  action  of  rei)levin  for  the  recovery  of  his  exempted 
personal  property,  sold  under  execution,  did  not  take  away  his  remedy 
by  injunction  to  prevent  the  sale  of  the  property. 

The  statutory  remedy  was  not  adequate  in  this  case,  as  the  property 
about  to  be  sdUI  was  the  debtor's  only  work  beasts,  which  were  essential 
to  the  makiTig  of  his  crops,  and  for  that  reason,  if  no  other,  he  was  en- 
titled to  an  injunction.  Hamlett  v.  Buckner,  &c.  April  22,  1885. 
Graves  Cir.  Ct.  Opin.  by  Bowden  J..  Sup.  Ct..  rev.  Ward,  P.  J.,  dis- 
senting.    Boone  &  Stanfleld  for  appellant;  W.  M.  Smith  for  appellets. 
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nterest— 
When  a  Dote  is  payable  one  day  after  date  it  will  be  presumed  that  th» 
parties  intended  the  oonventional  rate  of  interest  to  continue  until  th» 
debt  should  be  paid.  McGrooklin,  8co.  v.  Hiatt's  Adm'r.  April  8, 
1885.  Spencer  Clr.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  afl.  A.  P. 
Harcourt  for  appellants ;  Burdett  &  Walton,  W.  MoKee  Duncan  and  Q.  G. 
Gilbert  for  appellee. 

Judgment— See  Assignment,  1. 

Judicial  Sales— 

1.  Judicial  notice  of  indivisibility— It  appearinfir  that  the  lot  sought  to  be 
sold  fronts  but  twenty-one  feet  upon  a  city  street  and  is  but  170  feet 
deep,  the  court  was  bound  to  take  notice  of  the  evident  fact  that  it  could 
not  be  divided  without  destroying  its  value.  Burns,  G'd,  &c.  v.  Inger- 
soil,  &c.  April  28,  1885.  Kenton  Ch.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap., 
rev.    Collins  &  Fenley  for  appellants. 

2.  Caveat  emptor— The  doctrine  of  caveat  emptor  applies  to  all  sales  of 
real  estate  under  decree  of  court.  If  any  reason  exists  why  the  purchaser 
should  not  pay  the  amount  of  his  bid  he  can  except  to  the  report  of  sale 
and  obtain  the  relief  to  which  he  is  entitled:  if  he  fails  to  do  this  he  is 
without  remedy.  Cooper  v.  Hill,  &c.  April  29,  1885.  Washington  Cir. 
Ct.  Opin.  by  Richards,  J..  Sup.  Ct.,  aff.  J.  W.  S.  Clements  for  appel- 
lant. 

Landlord  and  Tenant— 

1.  Limitation— Where  a  landlord  consented  that  the  tenant  should  make 
all  necessary  improvements  on  the  condition  that  he  should  rely  on 
sales  of  timber  for  the  money  to  pay  for  them,  and  that  the  tenant 
should  be  at  liberty  to  make  the  sales  for  that  purpose,  and  the  tenant 
made  improvements  and  received  money  for  timber,  it  was  his  money  to 
the  extent  of  his  outlay  for  improvements,  and  the  landlord's  only  cause 
of  action  was  for  the  surplus  remaining  in  the  tenant's  hands  after  the 
improvements  were  paid  for.  Therefore,  in  an  action  by  the  landlord  to 
recover  of  the  tenant  the  proceeds  of  timber  sold  limitation  does  not 
apply  to  the  tenant's  claim  for  improvements. 

2.  Evidence— Against  decedent— The  tenant  was  a  competent  witness  to 
prove  what  improvements  he  had  made  and  their  necessary  cost,  and 
also  what  service  he  had  rendered  as  the  landlord's  agent,  and  what  it 
was  worth,  although  the  landlord  was  dead.  His  death  only  precluded 
the  tenant  from  testifying  in  regard  to  any  transaction  with  him,  or  in 
regard  to  anything  said,  done  or  omitted  by  him.  Fuller  v.  Wallace's. 
Ex'or.  April  15,  1885.  Crittenden  Cir.  Ct.  Opin.  by  Bowden,  J..  Sup^ 
Ct.,  rev.    James,  Nunn  &;  Cruce  for  appellant. 
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Lioenae^See  Mandamus. 


Lien— 
Pnrohaee  money— Substitution— One  who  loans  to  another  money  with 
whioh  to  pay  off  a  vendor's  lien  is  not  thereby  substituted  to  the  rifi^hts 
of  the  vendor,  and  does  not  acquire  a  Hen,  therefore,  the  sureties  of  the 
vendee  in  the  note  executed  for  the  money  borrowed  for  this  purpose  do 
not  acquire  a  lien  by  substitution  to  the  rights  of  the  obligee,  be  having 
none  himself.  Nor  is  a  mere  parol  promise  by  the  vendee  that  they  shall 
have  a  lien  sufficient  to  create  a  lien.  Beid,  &c.  v.  Jackson.  April  SO, 
1886.  Lou.  Ch.  Ct.  Opin.  by  Lewis,  J.,  Ct.  Ap.,  aff.  Kohn  &  Barker 
for  appellants;  C.  B.  Seymour  for  apx)ellee. 

Limitation— See  Landlord  and  Tenant,  1— 

1.  Sureties— In  order  that  a  surety  may  claim  the  protection  of  the  sevem 
years'  statute  of  limitation  it  is  not  necessary  that  the  bolder  of  the  ob- 
ligation should  have  had  notice  that  he  was  only  a  surety.  Nunn  v. 
Pedigo.  April  15,  1885.  Metcalfe  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup, 
C,  aff.    J.  W.  Compton  for  appellant:  J.  C.  Muncie  for  appellee. 

2.  Surety— Death— Limitation  begins  to  run  against  a  judgment  from  the 
date  of  its  rendition,  and  a  surety  in  the  note  merged  in  the  judgment 
is  discharged  from  liability  after  the  lapse  of  seven  years  from  that  date 
without  an  execution  issued  thereon  and  prosecuted  in  good  faith  for  the 
collection  thereof;  if,  however,  the  surety  dies  the  limitation  does  not 
apply  to  80  much  of  the  time  where  there  was  no  personal  representa- 
tive, nor  to  the  six  months  during  which  an  action  could  not  be  brought, 
but  the  death  of  the  principal  does  not  affect  the  surety,  as  execution 
may  still  be  issued  against  him.  Apperson'sEx'or  v.  Farmer's  National 
Bank.  April  29,  1885.  Montgomery  Cir.  Ct.  Opin.  by  Bowden,  J., 
Sup.  Ct.,  rev.  J.  J.  Cornelison  for  appellant;  Peters  &  Tyler  for  ap- 
pellee. 

8.  Surety  in  sale  bond— The  surety  in  a  bond  made  payable  to  the  com- 
missioner for  the  purchase  price  of  property  sold  by  hinj  under  decree  of 
the  chancellor  is  not  released  by  the  failure  to  issue  execution  on  the 
bond  for  more  than  one  year  after  its  maturity.  Limitation  begins  to 
run  from  the  date  of  the  order  of  the  court  ordering  the  money  to  be 
collected,  or  adjudging  it  to  belong  to  some  one  of  the  litigants  who  ia 
authorized  to  have  it  collected  or  to  whom  payment  may  be  lawfully 
made.  Fearons  v.  Taylor.  April  15,  1885.  Campbell  Ch.  Ct.  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  aff.  E.  W.  Hawkins  for  appellant;  Nelson  & 
Washington  for  appellee. 

Lis  Pendens— 
Reversal  of  judgment— H.  instituted  an  action  in  equity,  claiming  to  be' 
entitled  to  the  proceeds  of  a  judgment  in  favor  of  G.  against  L.  Upon 
final  hearing  the  action  was  dismissed,  but  upon  an  appeal,  prosecuted 
without  supersedeas,  that  judgment  was  reversed,  and  it  was  adjudged 
that  H.  was  entitled  to  the  fund  in  controversy.  Pending  the  appeal  L. 
paid  the  judgment  under  an  execution  issued  thereon  in  favor  of  G.^ 
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and  H.  now  seeks  to  compel  her  to  pay  again.  Held— That  if  a  lis  pen- 
dens was  created  by  the  suit  of  A.  it  was  lost  by  the  dismissal  of  the 
action  and  the  failure  to  supersede  the  judf?nient,  and  that  L.  is  pro- 
tected by  the  payment  to  G.  Harper,  &;c.  v.  Lee.  April  H^),  1885.  Flem- 
ing Cir.  Ct.  Opin.  by  Ward,  P.  J..  Sup.  Ct.,  afif.  W.  J.  Hendrick  and 
W.  H.  Cord  for  api)ellants;  Andrews  &  Sudduth  and  A.  Duvall  for  ap- 
pellee. 

Mandamus- 
Issuing  coffee-house  license— The  board  of  trustees  of  a  town  can  not  bo 
compelled  by  mandamus  to  issue  a  coffee-house  license  with  the  privilege 
of  selling  spirituous  liquors;  they  have  a  discretion  in  the  matter  which 
can  not  be  controlled.  It  is  only  when  they  have  captiously  refused  to 
take  any  action  whatever  in  the  matter  that  they  can  be  compelled  by 
mandamus  to  act:  but  even  then  the  direction  or  result  of  their  action 
can  not  be  controlled.  Carey  v.  Trustees  of  Town  of  Butler.  April  21, 
1885.  Pendleton  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.,  aff.  Clarke  & 
Applegate  for  appellant;  John  H.  Fryer  for  appellees. 

Married  Women— 
Coverture  as  a  defense— Coverture  is  a  protection  to  a  married  woman 
when  sued,  but  it  can  not  be  invoked  as  a  defense  by  one  who  has,  upon 
an  executed  consideration,  vested  in  a  married  woman  title  to  property 
which  he  seeks  to  withhold.  Starnes  v.  Maloney.  April  29,  l8bo.  Grant 
Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aff.  C.  C.  Cram  for  appel- 
lant; Geo.  C.  Drane  for  appellee. 

Mortgages- 
Description  of  debt  and  property— Literal  exactness  in  a  mortgage  is  not 
required  either  as  to  the  debt  intended  to  be  secured  or  the  property  in- 
tended to  be  embraced  by  it.  The  descri])tion  is  sullicient  if  it  is  such 
as  to  enable  subsequent  purchasers  and  creditors  to  ascertain  with  rea- 
sonable certainty  the  debt  and  property  iiitendtd. 

The  mortgage  in  this  case,  which  gives  the  amount  of  the  indebtedness 
secured  without  stating  how  it  is  evidenced,  and  gives  the  exact  quan- 
tity of  land  and  the  county  of  its  location,  is  held  to  be  sufficiently 
specific,  the  amount  recited  in  the  mortgage  as  secured  ])y  it  being  pre- 
cisely the  same  as  the  aggregate  amount  of  the  two  notes  sued  on. 
Frazer,  &c.  v.  Taliaferro,  &c.  April  23.  1885.  Logan  Cir.  Ct.  Opin. 
by  Holt,  J.,  Ct.  Ap.,  aff.  W.  \V.  Lyles  for  appellants;  H.  G.  Petrie  and 
E.  W.  Hines  for  appellees. 

Negligence — 
Contributory— The  mert*  fact  that  the  owner  of  live  stock  has  allowed  it 
to  stray  upon  the  track  of  a  railroad  is  not  such  contributory  negligence 
as  will  prevent  the  owner  from  recovering  for  injuries  done  to  the  stock 
by  the  negligence  of  the  railroad  company.  Mitchell  v.  Kentucky  Cen- 
tral  K.  R.  Co.     Ai)ril   1,  1^^5.     Mason  Cir.  Ct.     Opin.  by  Ward,  P.   J., 
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Hup.  Ct.,  rev.    Campbell  &  Worthington  fop  appellant;   Wadsworth  & 
Son  for  appellee. 

New  Trial- 
Special  verdiots— Where  the  harden  is  on  the  plaintiff  in  an  ordinary 
action,  and  the  jury  has  returned  a  special  verdict  alone,  if  their  find- 
ings are  not  sufficient  to  support  a  judgment  in  his  favor  he  must  move 
for  a  new  trial  within  the  time  prescribed  by  the  Code,  or  this  court  will 
have  no  power  to  reverse  a  judgment  entered  for  the  defendant.  Har- 
well V.  Stringer.  April  8,  1885.  Simpson  Cir.  Ct.  Opin.  by  Richards, 
J.  Sup.  Ct.,  afl.  Milliken  &  Bush,  Geo.  C.  Harris  and  W.  M.  Gorin  for 
appellant;  I.  H.  Goodnight  for  appellee. 

Parties  to  Actions— See  Practice  in  Civil  Cases,  2— 
An  assignee,  for  the  benefit  of  creditors,  may  bring  an  action  upon  a  con- 
tract made  with  the  assignor  without  joining  with  him  either  the  as- 
signor or  his  creditors.  Tandy's  Ass'eev.  Hatcher  &  Co.  April  15,  1886- 
Taylor  Cir.  Ct.  Opin.  by  Ward,  P.  J.,  Sup.  Ct.,  rev.  Thompson  & 
McChord  for  appellant;  K.  S.  Montague  for  appellees. 

Pension  Money— 

1.  Pension  money  from  the  United  States  government  is  only  exempt 
from  attachment  so  long  as  it  remains  in  the  pension  office  or  with  any 
officer  or  agent  thereof,  or  is  in  course  of  transmission  to  the  pensioner 
entitled  thereto.  Suter  v.  Stamper  &  Son.  April  15,  1885.  Owen  Cir. 
Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  aflf.  J.  A.  Duncan  for  appellant; 
J.  W.  Greene  for  appellees. 

2.  Pension  money  ceases  to  be  exempt  when  it  reaches  the  hands  of  the 
pensioner,  and  property  in  -which  it  is  invested  is  not  on  that  account 
exempt.  Ashler  v.  Terry.  April  28,  1885.  Grayson  Cir.  Ct.  Opin.  by 
Pryor,  J.,  Ct.  Ap.,  rev.  G.  W.  Stone  for  appellant;  J.  S.  Wortham  for 
appellee. 

Personal  Property,  Action  for  Recovery  of— 
Claim  and  deliverj'— Personal  property  bought,  paid  for  and  withheld  by 
the  vendor  may  be  reoovered  under  the  provisions  of  the  Code  in  regard 
to  the  claim  and  delivery  of  personal  property.  Starnes  v.  Maloney. 
Grant  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  aflf.  C.  C.  Cram  for 
appellant ;  Geo.  C.  Drane  for  appellee. 

Pleading— 

1.  Payment— Where  the  plaintiff  alleges  that  no  part  of  the  note  sued  on 
has  been  paid,  and  the  defendant  alleges  that  he  has  fully  paid  oflf  the 
note,  the  issue  is  made  up  and  no  reply  is  necessary.  McCrocklin,  &c. 
V.  Hiatt's  Adm'r.  April  8,  1885.  Spencer  Cir.  Ct.  Opin.  by  Richards, 
J.,  Sup.  Ct.,  aff.  A.  P.  Harcoiirt  for  appellants;  Burdett  &  Walton,  W. 
McKee  Duncan  and  G.  G.  Gilbert  for  appellee. 

2.  Insufficient  denial— The  existence  of  an  alleged  judgment  of  a  United 
States  District  Court  can  not  be  disputed  by  a  denial  of  knowledge  or 
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information  sufBcient  to  form  a  belief,  when  the  defendant  admits  tbat 
he  was  a  party  to  the  proceeding  in  whioh  it  ie  alleged  the  Judgment 
was  rendered,  and  by  which  he  would  be  affected.  Mulhagen,  Sco.  v. 
Carter,  &o.  April  16,  1886.  Daviess  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup. 
Ct. ,  aff .    Weir,  Weir  &  Walker  for  appellants. 

Practice  in  Civil  Cases— 

1.  Form  of  judgment— It  having  been  adjudged  tbat  the  plaintiff  was  en- 
titled to  "dower  in  the  land"  described  in. the  proceedings,  and  commis- 
sioners appointed  to  make  the  allotment,  it  can  not  fairly  be  understood, 
from  a  subsequent  judgment  confirming  the  commissioner's  report  and 
describing  the  land  adjudged  to  the  plaintiff,  that  the  land  was  intended 
to  be  adjudged  to  her  save  as  dower,  although  it  be  not  stated  iik 
the  second  judgment  that  it  is  adjudged  to  her  as  dower.  BelU 
&c.  V.  Coleman.  April  28,  1885.  Pendleton  Cir.  Ct.  Opin.  by  Holt» 
J.,  Ct.  Ap.,  aff.  C.  H.  Lee,  Sr.,  for  appellants;  J.  T.  Simon  for  ap- 
pellee. 

2.  Dismissal— It  is  error  to  dismiss  an  action  absolutely  on  account  of  a 
defect  of  parties.  It  should  be  dismissed  without  prejudice.  Tandy's 
Ass'ee  v.  Hatcher  &  Co.  April  15,  1886.  Taylor  Cir.  Ct.  Opin.  by 
Ward,  P.  J.,  Sup.  Ct.,  rev.  Thompson  &  McChord  for  appellant;  R.  S. 
Montague  for  appellees. 

3.  A  mistake  in  bringing  an  action  in  equity,  instead  of  in  ordinary,  caD> 
only  be  taken  advantage  of  by  a  motion  to  transfer  to  the  proper  docket, 
and  not  by  demurrer.  Cumberland  River  Lumber  Co.  v.  Allen  &  Co. 
April  8,  1885.  Bell  Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev. 
John  L.  Scott  and  J.  M.  Untbank  for  appellant. 

4.  As  the  petition  stated  no  cause  of  action  against  any  one,  and  the  plain- 
tiff declined  to  amend,  the  court  was  authorized  to  dismiss  the  action  aa 
to  all  the  parties,  although  only  a  part  of  them  had  demurred.  Cooper 
V.  Hill.  &c.  April  29,  1885.  Washington  Cir.  Ct.  Opin.  by  Richards, 
J.,  Sup.  Ct.,  aff.    J.  W.  S.  Cements  for  appellant. 

5.  Election  Waiver—A  motion  jbo  require  the  plaintiff  to  elect  from  amon^^ 
the  defendants  the  one  against  whom  she  would  proceed  was  waived  by 
the  failure  to  require  the  court  to  act  upon  it. 

6.  Trial  of  exceptions  to  report — The  court  is  not  required  to  fix  a  time  for 
the  trial  of  exceptions  to  a  commissioner's  report.  Bell,  &c.  v.  Cole- 
man. April  28,  1885.  Pendleton  Cir.  Ct.  Opin.  by  Holt,  J.,  Ct.  Ap.. 
aff.    C.  H.  Lee,  Sr.,  for  appellants ;  J.  T.  Simon  for  appellee. 

Replevin  Bond— See  Assignment,  1. 

Revivor— 
1.  Of  judgment— While  a  demand  is  necessary  before  a  proceeding  to  re- 
vive a  judgment,  if  the  defendant  does  not  raise  the  question  by  an  affi- 
davit tbat  no  demand  has  been  made,  it  does  not  arise. 
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S.  Modifioation  of  judgment— Ad  order  of  revivor  may  modify  the  judgment 
revived,  therefore,  as  the  judgment  in  this  oase  bore  interest  at  10  per- 
cent., it  should  have  been  so  modified  as  to  bear  only  6  per  oent.  after 
the  defendant's  death.  Apperson's  Ex'or  v.  Farmers  National  Bank. 
April  S9,  1886.  Montgomery  Gir.  Gt.  Opin.  by  Bowden,  J.,  Sup.  Gt... 
rev.    J.  J.  Gomelison  for  appellant ;  Peters  &  Tyler  for  appellee. 

Boads— 
Notice— To  authorize  the  county  court  to  make  an  order  closing  a  road 
public  notice  must  be  given  of  the  intended  application  for  the  appoint- 
ment of  viewers  to  close  the  road,  whether  the  applicant  be  a  corporation- 
or  an  individual.  Lebanon,  &c.,  Turnpike  Go.  v.  Ganey  Greek  Boad. 
April  99,  1885.  Marion  Gir.  Gt.  Opin.  by  Ward,  P.  J.,  Sup.  Gt.,  aflf. 
H.  W.  Rives  and  John  B.  Thomas  for  appellant;  John  D.  Fogle  and  S. 
A.  Russell  for  appellee. 

Supersedeas  Bond— 

1.  Dismissal  of  appeal— The  dismissal  of  an  appeal  is  in  substance  an 
affirmance  unless  the  dismissal  be  without  prejudice  to  the  prosecution 
of  a  subsequent  appeal,  and  entitles  the  apirallee  to  maintain  an  action 
upon  the  suersedeas  bond. 

2.  The  fact  that  the  appeal  was  dismissed  by  the  Superior  Gourt  when  the 
supersedeas  bond  was  to  answer  the  mandate  of  the  Gourt  of  Appeals, 
does  not  affect  the  right  of  the  appellee  to  recover  upon  the  bond.  Fear- 
ons  V.  Wright.  April  8,  1885.  Gampbell  Gir.  Gt.  Opin.  by  Richards^ 
J.,  Sup.  Gt.,  aff.  J.  B.  Hallam  and  E.  W.  Hawkins  for  appellant;  John. 
S.  Ducker  for  appellee. 

Sureties — 

1.  Action  against  principal— Pleading— In  an  action  by  a  surety  to  compel 
the  payment  by  his  principal  of  the  debt  for  which  he  is  bound,  or  to 
obtain  indemnity  where  the  debt  is  not  due,  the  petition  must  contain 
all  the  allegations  that  would  be  necessary  if  the  creditor  himself  were 
suing.  Harding  v.  Abell.  April  1,  1885.  Marion  Gir.  Gt.  Opin.  by 
Richards,  J.,  Sup.  Gt.,  aff.  Rountree  &  Lisle  for  appellant;  Russell  & 
Avrltt  for  appellee. 

2.  Same  person  executor  and  trustee — Where  the  same  person  is  both 
executor  and  trustee  under  a  will  the  sureties  in  the  executorial  bond 
are  responsible  until  the  trust  fund  has  been  separated  by  loaning  it  as 
such,  or  by  the  doing  of  some  act  unequivocal  in  its  nature,  unless  dis- 
charged by  some  act  of  the  party  in  interest,  or  by  the  statute  of 
limitation.  The  law  can  not  infer  a  payment  or  discharge  of  executorial 
liability,  and  a  holding  as  trustee,  from  a  willful  purpose  not  to  settle, 
or  pay,  or  loan  as  directed  by  the  will.  Allen,  &c.  v.  Kennedy,  &c. 
April  22,  1885.  Daviess  Gir.  Gt.  Opin.  by  Ward,  P.  J.,  Sup.  Gt,,  rev. 
Sweeney  &  Son  and  Stuart  &  Atchison  for  appellants;  Williams  & 
Powers  for  apx)ellees. 
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Taxation- 
Publication  of  notice— Necessary  allegation— Waiver--The  notlce*required 
by  section  2  of  the  act  of  February  17,  1866,  to  be  given  by  publication  in 
two  or  more  daily  newspapers  in  the  city  of  Louisville,  for  the  space  of 
thirty  days,  that  the  assessment  rolls  of  all  persons  assessed  for  taxation 
In  said  city  are  then  open  for  examination  and  correction,  is  a  prerequisite 
to  the  enforcement  by  the  city  of  the  payment  of  taxes,  and  in  an  action 
by  the  city  to  recover  back  taxes  it  is  necessary  to  allege  and  prove  that 
such  notice  was  published  in  the  manner  required  by  that  section,  and 
the  objection  to  the  petition  that  it  fails  to  allege  that  fact  is  not  waived 
by  a  failure  to  except  to  the  judgment  of  the  court  overruling  a  demur" 
rer  to  the  petition.  Reamer,  &c.  v.  City  of  Louisville,  April  2,  1885. 
Lou.  Ch.  Gt.  Opln.  by  Lewis,  J.,  Ct.  Ap.,  rev.  Simrall  &  Bodley  and 
Wm.  Lindsay  for  appellants;  H.  M.  Lane  and  T.  L.  Burnett  for  appellee. 

Vendor  and  Vendee— 
1.  Improvements— Compensation— Where  a  purchaser  of  land  by  parol  has, 
after  making  improvements  upon  the  property  in  good  faith,  been  re- 
fused a  deed  and  ousted  from  the  possession,  he  can  recover  from  his 
vendor  the  consideration  paid,  together  with  the  amount  his  improve- 
ments have  enhanced  the  value  of  the  land.  The  criterion  of  recovery  in 
this  branch  of  the  case  is  not  the  cost  of  the  improvements,  but  the  ex- 
tent of  the  amelioration.  Kaelin  v.  Rufenacht.  April  22,  1885.  Kenton 
Cir.  Ct.  Opin.  by  Richards,  J.,  Sup.  Ct.,  rev.  Carlisle,  Goebel  &  Car- 
lisle  for  appellant;  J.  Creutz  for  appellee. 

•  2.  Personal  representative  of  vendee— Right  to  sue  for  improvements— 
Where  a  vendee  has  been  placed  in  possession  of  land  and  has  paid  the 
purchase  price  or  a  part  of  it,  or  has  erected  improvements,  and  dies  In 
possession,  and  the  vendor  subsequently  ejects  to  avoid  the  contract,  the 
cause  of  action  for  the  recovery  of  the  purchase  money  that  has  been 
paid,  or  for  the  value  of  the  improvements  erected,  vests  in  the  personal 
representative  of  the  vendee  and  not  in  his  heir.  Laufler,  Adm'rv.  Ash- 
ley. April  2v),  1885.  Jeff.  Ct.  Com.  Pleas.  Separate  opinions  by  Bow- 
den,  J.,  and  Ward,  P.  J.,  Sup.  Ct.,  aff.,  Richards,  J.,  dissenting.  S.  W. 
Railey  and  James  Berry  for  appellant;  Kohn  «&  Barker  for  appellee. 
3.  Implied  warranty— The  doctrine  of  implied  warranty  in  the  sale  of  land 
has  no  existence  in  Kentucky,  except  in  capes  of  partition  or  exchange 
of  lands,  or  where  there  has  been  fraud  or  a  material  mistake. 

Whore  the  vendor,  in  consideration  of  the  amount  paid  by  the  vendee, 
has  agreed  to  cause  a  deed  to  be  made  to  the  vendee  by  third  parties,  and 
the  deed  is  made  pursuant  to  the  contract,  and  the  vendee  placed  in  pos- 
session, the  simple  fact  that  he  is  subsequently  evicted  by  a  stranger 
claiming?  under  a  "superior  title"  nan  not  create  any  Implied  liability 
on   the  part  of  the  vendor  to  i-elmburse  him.     Elliott  v.  Coulter.     April 
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29,  1885.     Casey  Cir.  Ct.    Opiu.  by  Richards,  J.,  Sup.  Ct.,  aff.    Harrison 
&  Belden  for  appellant;  Stone  &  Stone  for  appellee. 

Warranty— 
What  constitutes— Every  statement  in  regard  to  quality  or  condition  is 
not  necessarily  a  warranty.  It  Is  so  only  when  it  is  so  intended.  That 
intention  is  a  fact  and  it  must  be  alleged  in  order  to  show  that  the  state- 
ment was  not  in  praise  and  commendation,  or  of  opinion  or  judgment, 
but  as  of  a  fact  to  be  relied  on  as  an  Inducement  to  the  contract. 

In  this  action  by  the  assignee  of  a  claim  to  recover  of  the  assignor  the 
amount  paid  him  therefor,  upon  the  ground  that  the  assignor  had  mis- 
represented certiiin  facts  affecting  the  value  of  the  claim,  the  plaintiff 
alleged  that  he  relied  on  the  statements  made  by  the  assignor,  but  failed 
to  allege  that  the  assignor  intended  thereby  to  warrant  the  facts  to  be 
as  stated,  or  that  he  undertook  or  promised  anything  in  regard  thereto. 

Held— That  the  petition  is  insufficient.  Crawford  v.  Duncan.  April 
16,  18a5.  Pendleton  Cir.  Ct.  Opin.  by  Bowden,  J.,  Sup.  Ct.,  afif.  U. 
Clay  White  for  appellant;  John  H.  Barker  for  appellee. 

Will— See  Husband  and  Wife,  1. 
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CURRENT  TOPICS. 

During  the  time  Chief  Justice  Marshall  was  in  the  Supreme 
Court,  1^^01  to  18^55,  there  were  fifty-one  decisions  upon  consti- 
tutional questions;  in  thirty-four  of  these  the  opinion  was  de- 
livered by  him,  bein^^  twice  as  many  opinions  as  were  delivered 
on  that  subject  by  all  the  other  members  of  the  court  together. 
In  only  one,  Ogden  v.  Sanders,  12  Wheat.,  218,  of  these  thirty- 
four  did  the  majority  of  the  court  fail  to  concur  with  him,  and 
it  has  been  said  that  timi^  has  established  the  correctness  of 
his  diss«.'nting  ])nsition  in  that  case. 


A  novel  (piestion  was  tried  in  an  Ohio  court  the  other  day. 
The  plaintitf  and  def^Midant  went  out  in  the  highway  to  fight 
by  mutual  agreement.  In  the  struggle  the  defendant  bit  the 
Inft  wrist  and  the  little  finger  of  the  right  hand  of  the  plain- 
titY,  and  his  bite  was  so  severe  as  to  niake  amputation  of  the 
finger  necessary.  The  plaintiff  brought  this  action  for  $5,000 
damages.  The  judge  charged  the  jury  that  if  they  found  that 
plaintilf  and  defendant  went  out  to  fight  by  agreement  (which 
was  conceded)  the  act  of  each  would  be  unlawful,  and  neither 
party  could  recover  for  injuries  sustained.  The  jury  were» 
therefore,  com])elled  to  find  for  the  defendant.  , 
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The  case  was  then  appealed  and  reversed,  and  it  was  held 
that  the  act  being  unlawful,  neither  party  could  consent  to  it, 
and  the  person  causing  an  injury  to  another  by  an  act  which 
was  unlawful  is  liable  therefor.  (Greenleaf,  section  85;  Cooler 
on  Torts,  163;  88  Indiana,  581;  85  N.  H.,  508;  1  Hawks,  N. 
C,  420;  8  Jones,  N.  C,  181;  1  Stew.,  Ala.,  470;  119  Mass., 
850;  2  Texas,  501;  1  Hilliard  on  Torts,  188;  Buller's  N.  P., 
16;  Shay  v.  Thompson,  18  N.  W,  Rep.,  478;  18  Am.  Law  Rev., 
461,  being  a  late  case  decided  by  the  Supreme  Court  of  Wis- 
consin. ) 


**Your  mere  nisi  prius  lawyer, "  said  Burke  when  harassed 
by  the  technical  objections  of  his  adversaries,  **Your  mere  nisi 
prius  lawyer  knows  no  more  of  the  principles  that  control  the 
affairs  of  State  than  a  titmouse  knows  of  the  gestation  of  an 
elephant." 


The  engineer  and  conductor  of  a  railroad  train  are  not  fellow 
servants  in  the  sense  of  the  rule  which  prevents  one  servant 
from  recovering  of  his  employer  for  injuries  sustained  through 
the  negligence  of  his  fellow  servant.  The  engineer  may  re- 
cover of  the  railroad  for  the  negligence  of  the  conductor.  (Rail- 
road V.  Ross,  U.  S.  Sup.  Ct.,  1885.) 


In   the  days  of  Tacitus  the  man  among  the  Germans  who 
murdered  a  woman  was  fined  $2. 


Jurisdiction  of  Justice's  Court— The  plaintiff  having  de- 
posited with  the  defendant  $50  as  security  to  perform  a  con- 
tract which  he  had  made  for  the  purchase  of  certain  land,  the 
defendant  promised  to  immediately  return  the  deposit  if  the 
title  should  not  be  found  good,  plaintiff,  having  ascertained 
that  the  title  was  not  good,  declined  to  complete  the  purchase. 
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and  demanded  a  return  of  his  deposit,  which  was  refused.  He 
then  brought  suit  in  a  justice's  court  for  the  $50  as  money  had 
and  received.  Defendant  pleaded  a  general  denial.  Had  the 
justice  jurisdiction,  or  did  the  case  involve  a  question  of  title 
to  land?  It  was  held  that  the  title  to  land  was  only  inciden- 
tally or  collaterally  in  question,  and  the  jurisdiction  of  the 
justice  was,  therefore  not  ousted  (Cal.  Sup.  Ct.  Schroeder 
V.  Wiltram,  1885).  This  question  seems  never  to  have  been 
settled  in  this  State.  In  Indiana  where  defendant  was  in- 
dicted for  obstructing  a  highway,  and  he  filed  a  general  denial 
and  gave  in  evidence  his  title  to  the  land,  Held — The  jurisdic- 
tion of  the  justice  was  not  ousted  by  the  fact  that  title  to  land 
might  come  in  question  (Pollock  v.  Cummings,  88  Ind., 
684).  And  in  Vermont  where  suit  was  brought  for  assault  and 
battery,  and  the  defendant  justified  the  assault  as  in  defense 
of  his  freehold,  Held — The  jurisdiction  of  the  justice  was  not 
arrested,  and  the  general  rule  is  stated  to  be  that  ** jurisdiction 
-depends  upon  the  nature  of  the  action,  and  that  wherever  the 
Jeclaration  is  of  such  a  character  that  under  the  general  issue 
or  any  other  plea,  merely  putting  the  plaintiff  to  the  necessity 
of  proving  his  declaration,  he  is  bound  to  either  prove  or  dis- 
prove a  title  to  land,  then  the  justice  has  no  jurisdiction  to 
try  the  case.  But  when  the  declaration  is  such  as  not  to  re- 
quire the  proof  of  title  to  land  to  sustain,  and  such  question 
only  comes  into  the  case  by  reason  of  some  special  line  of  de- 
fense, then  the  justice  is  not  ousted  of  jurisdiction  to  try  the 
action.  There  is  hardly  any  form  of  action  in  which  the  title 
or  ownership  of  land  may  not  incidentally  arise,  and  it  would 
be  productive  of  infinite  confusion  and  mischief  to  hold  that 
in  all  actions  wherever  that  is  the  case  the  jurisdiction  ceases, 
and  the  parties  are  remitted  to  a  new  litigation  in  another 
forum." 


Divorce  Under  the  Romans — In  Ancient  Rome,  under  the  re- 
public divorce  became  more  frequent  with  the  decadence  of 
manners.  ButCeesar,  Octavius,  Anthony,  etc.,  contracted  mar- 
riage even  three,  four  and  five  times.     Indeed   matters  were 
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SO  bad  in  Rome  that  it  was  considered  an  honor  during  her 
lifetime  for  a  woman  to  liave  but  one  husband.  A  mt)del 
epitaph  on  the  grave  of  a  Roman  matron  set  forth  that  her 
life  was  *' pious  and  exemplary,  and  that  she  had  only  one  hus- 
band." Juvenal  tells  us  how  a  lady  could  change  her  husl)and 
eight  times  in  five  years;  and  St.  Jerome  relates  the  spectacle 
could  be  witnessed  at  Rome  of  a  woman  who  died,  having  had 
twenty-two  husl)ands.  The  good  father  might  have  added,  her 
last  bridegroom  had  been  divorced  twenty-one  times;  the  State 
paid  the  expenses  of  this  curious  marriage,  and  when  the 
woman  died  she  was  decreed  a  public  funeral. — Am.  Law  Re- 
view. 


In  California  it  has  just  been  decided  that  where  a  telegraph 
company  8tii)ulalefl  that  it  shall  not  be  liable  for  mistakes 
occurring  in  transmitting  messages,  though  the  mistake  is 
occasioned  by  the  company's  own  negligence,  unless  the  mes- 
sage is  repeated,  the  stijnilatinn  is  vrid  and  the  company  may 
be  held  to  damages  l)y  the  scolder  of  the  message  (Hart  v. 
W.  U.  Tel.  Co.,  1^4  Am.  Law  Reg.,  KU).  In  this  State,  in 
Camp  V.  Tel.  Co.,  1  Met.,  1^)4,  a  similar  agreement  was  sus- 
tained and  the  com[)any  held  not  liable  for  the  mistake,  but 
the  mistake  in  that  case  was  considin-ed  as  caused  by  atmos- 
pheric disturlninc(»s  which  atlected  the  wires  and  which  the 
company  could  not  control,  and  not  by  its  own  negligence. 
This  is  the  only  lelegrajih  case  which  the  Kentucky  Court  of 
A])peals  has  ever  had  before  it. 


An  architt.'Ct  employed  to  make  drawings  for  a  ])uilding, 
which  drawings  are  not  accepted,  can  not  recover  for  his  ser- 
vices a  percentage  of  the  estimated  cost  of  the  building,  ])ut; 
only  a  reasonable  com])ensation  for  the  time  expended  in  mak- 
ing the  drawing-!.  (Scott  v.  Maiied,  '2*6  X.  W.  Rep.,  218^ 
Mich.  Sup.  Ct. ) 
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A  recjeiit  writer  on  Codification,  Judge  Sneed,  of  Tennessee, 
says:  **Iu  my  judgment  one  of  the  greatest  evils  under  the  sun 
is  the  rapid  accumulation  of  books  of  reports  which  contain  no 
new  doctrine.  Just  think  of  it.  A  hundred  years  ago  there 
was  not  a  book  of  reports  on  this  side  of  the  sea.  Ninety  years 
ago  there  were  only  two.  And  yet  that  was  confessedly  the 
Augustan  age  of  great  American  lawyers.  Now  there  are  be- 
tween three  and  four  thousand,  and  they  are  accumulating  in 
this  country  at  the  rate  of  about  a  hundred  every  year.  It  was 
found  that  there  were  not  geese  enough  in  all  the  world  to  sup- 
ply the  judiciary  with  quills  to  write  opinions  with,  and  an 
ingenius  artisan  at  Sheffield  inventeil  steel  pons  and  scattered 
them  broadcast  over  the  world,  mainly  to  meet  the  demands 
of  the  caooethes  scribendi,  which,  like  an  epidemic,  had  smit- 
ten the  common  law  and  equity  courts  of  England  and  Amer- 
ica." He  insists  further,  that  judges  should  deliver  oral  and 
not  written  opinions. 


It  appears  from  recent  jury  lists  that  about  one-sixth  of  the 
grand  and  petit  jurors  drawn  in  Washington  Territory  are 
women. 


Lord  Bacon  says:  ** Judges  ought  to  be  more  learned  than 
witty,  more  reverend  than  plausible,  and  more  advised  than 
confident.  And  above  all  things  integrity  is  their  portion  and 
proper  virtue." 


KENTUCKY  COURT  OF  APPEALS. 

COMMONWEALTH,  FOR,  &c.  v.  THE  BOONE  CO.  CT. 

(Filed  April  8,  1885.) 

1.  statutory  construction — A  general  statute  and  a  local  statute,  subse- 
■quently  passed,  will  both  be  upheld  so  far  as  they  are  not  inconsistent  with 
veach  other. 

2,  Erecting  bridges— Discretion  of  county  court— Mandamus—The  county 
Jevy  court  having  jurisdiction  to  oi'der  the  erection  of  new  bridges,  and  re- 
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fiisinfc  even  to  ooDsider  an  application  for  one,  it  may  be  coropelled  by  man- 
damus either  to  refuse  or  to  grant  the  application.  But  in  passing  on  the 
question  it  has  discretion,  and  should  it  refuse  (even  erroneously)  the  ap- 
plication, mandamus  will  not  issue  to  compel  it  to  act  differently. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Chapter  28,  article  16  of  the  General  Statutes,  says  that  the 
**county  courts  have  jurisdiction  to  lay  and  superintend  the- 
collection  of  the  county  levy,  erect  and  keej)  in  repair  necessary 
public  iniildings,  bridges,  and  other  structures,  and  superintend 
the  same."     Section  29,  article  1,  chapter  94,  provides  that 
**if,  iu  the  opinion  of  the  surveyor,  the  task  of  erecting  or  re- 
pairing a  bridge  or  causeway  be  too  onerous  to  impose  on  his 
force,  he  may  report  the  case  to  the  county  court,  whose  duty 
it  shall   be  to  provide   by  proper  means  for  the  necessity ;"" 
while  section  85  reads  thus:  *'When  a  bridge  or  causeway  shall 
be  necessary  on  a  road,  and  the  expense  of  erecting  or  repair- 
ing the  same  is  too  great  to  impose  on  the  precinct,  the  county- 
court  of  the  county  shall  have  the  same  erected  or  repaired, 
and  levy  the  cost  thereof  on  the  county." 

The  provisions  supra  of  the  general  law  were  not  repealed, 
either  expressly  or  by  necessary  implication,  as  to  Boone  county 
by  the  act  of  the  legislature,  approved  January  29,  1874,  en- 
titled **An  act  relating  to  opening  and  repairing  roads  in  Boone 
county,"  or  by  that  approved  March  30,  1882,  entitled  **An* 
act  to  amend  and  reduce  into  one  all  the  laws  relating  to  open- 
ing, repairing,  keeping  in  repair,  and  levying  and  collecting 
taxes  for  the  benefit  of  public  roads  in  Boone  county;"  nor 
was  the  general  law  as  found  in  chapter  94  of  the  General  Stat- 
utes, entitled**  Roads  and  Passways,"  repealed  as  to  said  county 
by  said  two  acts  save  so  far  as  its  provisions  are  in  conflict 
with  them.  They  expressly  provide  that  **acts  in  conflict'^ 
with  them  are  repealed.  It  is  true  that  the  one  first  above- 
named  provided  that  the  general  road  laws  of  the  State  should 
remain  in  force  entire  as  to  Boone  county  until  April,  1875; 
but  this  was  because  the  act,  if  ratified  by  a  majority  of  tho 
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voters  of  the  county  at  the  succeeding  August  election  (as  it 
had  to  be  to  be  operative),  was  not  according  to  its  provisions, 
to  be  put  into  operation  until  April,  1875;  when,  if  so  ratified, 
it  repealed  the  general  law  to  the  extent  that  it  conflicted, 
with  it. 

To  show  that  this  construction  of  the  acts  in  question  is  cor- 
rect but  one  illustration  need  Ke  given.  The  one  approved 
March  80,  1882,  provides  that  the  surveyor  of  each  road  pre- 
cinct shall  notify  each  person  within  it,  **who  is  required  by 
law  to  work  upon  public  roads,"  of  the  time  when  and  place- 
where  he  must  do  so;  and  a  penalty  is  provided  against  any 
person  ** liable  to  work  upon  public  roads"  who  fails  to  com- 
ply with  the  notice;  while  the  other  requires  that  in  the  allot- 
ment of  road  districts  each  shall  contain  the  same  number  of 
persons  that  are  by  law  required  to  work  on  the  roads;  and 
also  provides  for  the  levy  of  a  poll  tax  upon  them;  and  yet 
neither  act  prescribes  the  persons  who  may  be  required  to  so 
work;  and  their  provisions  in  the  main  are  nugatory  unless 
supplemented  by  the  general  law  upon  the  subject  so  far  as 
they  do  not  conflict.  Neither  of  them  provides  for  the  erection 
or  original  construction  of  bridges,  and  speak  only  of  their 
repair. 

The  rule  is  well  established  that  a  statute  is  repealed  only 
when  a  subsequent  law  expressly  so  provides,  or  by  necessary 
implication;  and  the  latter  is  not  favored  and  is  only  efiect- 
tual  when  they  are  so  inconsistent  with  each  other  as  to  be 
incapable  of  reconciliation;  and  when  one  is  local  in  its  appli- 
cation, and  the  other  is  general,  they  will  both  be  upheld  as  a 
consistent  whole  so  far  as  they  are  not  absolutely  inconsistent. 

The  appellants  first  presented  a  petition  to  the  Boone  county 
levy  court,  asking  it  to  erect  a  bridge,  at  a  cost  of  about  $5,000, 
over  Wolfer  creek,  about  one  and  a  fourth  miles  from  where  it 
empties  into  the  Ohio  river,  and  upon  the  county  road  leading 
from  Bellevue  to  Petersburg,  a  distance  of  about  seven  miles. 
The  creek  being  the  line  between  two  road  precincts,  the  peti- 
tion was  accompanied  by  the  reports  of  the  surveyors  of  those 
precincts,  stating  that  the  erection  of  the  bridge  was  necessary. 
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and  that  its  couBtruction  Idj  the  two  precincts  would  be  too 
onerous  upon  them.  The  ground  of  the  application  was  that 
the  rise  of  water  in  the  creek  from  freshets  and  the  back  water 
from  the  Ohio  river  often  rendered  travel  over  the  road  impos- 
sible. The  court  cf  claims  refused  to  consider  the  matter. 
This  i^\::t  wa*:  then  brought  to  compel  Lhe  levy  court  by  man- 
damus to  build  the  bridge.  The  demurrer  to  the  petition  and 
amendments  to  it  admits  as  true  the  matters  therein  alleged; 
and  when  so  considered  they  authorized  the  mandamus,  if  the 
county  levy  court  had  a  mere  plain  duty  to  jierform,  which  was 
absolutely  enjoined  bylaw,  or  was  required  to  act  ministerially 
only  in  a  matter  as  to  which  it  had  no  judicial  discretion. 
The  circuit  court,  acting  doubtless  upon  the  idea  that  the  county 
court  had  such  discretion,  entered  an  order  requiring  it  at  a 
certain  time  to  hear  the  matter,  and  make  such  order  as  it 
might  then  deem  proper  and  expedient. 

This  action  was  proper  if  the  belief  of  the  court  was  correct 
as  to  the  power  of  the  county  court,  because  it  had  refused  to 
even  hear  the  matter  or  exercise  its  discretion. 

If  an  inferior  tribunal  has  a  discretion  and  proceeds  to  exer- 
cise it,  then  its  discretion  should  not  be  controlled  by  man- 
damus; but  if  the  subordinate  public  agent,  whether  it  be 
invested  with  both  judicial  and  ministerial  functions,  or  only 
with  the  former,  refuses  to  act  in  anyway,  or  entertain  a  ques- 
tion as  to  which  it  has  a  discretion,  and  which  the  law  has  en- 
joined upon  its  consideration,  then  obedience  to  the  law  should 
be  enforced  by  mandamus  and  the  agent  compelled  to  act,  if 
there  is  no  other  legal  remedy;  but  in  such  a  case  its  discretion 
or  judgment  must  be  left  free  to  act,  and  can  not  be  controlled 
in  a  particular  direction.  The  performance  of  a  plain,  positive 
duty  may  be  compelled  by  mandamus,  but  where  there  is  a 
discretion  as  to  the  result  that  may  be  arrived  at,  it  can  not  be 
controlled.  Thus  if  the  judge  of  an  inferior  court  captiously 
refuses  to  hold  a  court,  he  may  be  compelled  to  do  so;  and  the 
rule  applies  equally  to  all  officers,  whether  strictly  judicial  or 
not,  if  invested  with  a  discretion.     (Warren  Co,  Ct.  v.  Daniel, 
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2  Bibb,  578;  Ohio  Co.  Ct.  v.  Newton,  79  Ky.,  267;  2  Ky.  Law 
Rep.,  306;  Hull  v.  Supervisors,  19  John.,  259;  Wilson  v. 
Same,    12  John,,  414.) 

Ordinarily,  however,  the  use  of  the  writ  of  niandauuis  is  to 
oompel  an  executivi;  or  ministerial  officer  to  perform  an  act, 
or  uriiit  to  do  an  act,  the  performance  or  omission  of  which  is 
enjoined  by  law,  and  it  is  so  defined  by  our  Code  of  Practice. 

In  tliis  instance  the  county  court,  in  obedience  to  the  order 
t)f  the  circuit  judge,  heard  the  question,  and  refused  to  order 
the  erection  of  the  bridge  upon  the  ground  that  it  was  not  a 
necessity. 

It  is  alleged  in  an  amended  petition  that  the  matters  recited 
in  its  judgments  as  facts  are  untrue;  but  it  is  not  alleged  that 
it  acted  captiously  or  corruptly.  Moreover,  it  appears  that 
when  the  matter  was  heard  testimony  was  introduced,  but  the 
appellants  declined  to  appear  or  otTer  any,  and  there  was  no 
refusal  of  a  full  hearing  by  the  county  court. 

The  general  law  upon  the  subject  being,  as  we  have  seen,  un- 
repealed, the  question  then  recurs,  did  the  county  court  have 
a  judicial  discretion  in  the  matter?  If  so,  then,  although  mis- 
taken in  its  judgment,  as  we  must  assume  it  was,  owing  to  the 
admission,  by  reason  of  the  demurrer,  of  the  allegations  of  the 
plaintiff's  pleadings,  yet  it  can  not  be  compelled  by  mandam-us 
to  act  dilTerently. 

The  exercise  of  the  power  to  grant  this  writ  in  both  England 
and  this  country  has  generally  been  confined  to  clear  cases  of 
ministerial  duty;  and  the  courts  have  refused  to  coerce  judicial 
discretion.  It  is  well  settled  by  repeated  decisions  of  the  Su- 
preme Court  of  the  United  States  that  it  will  not  interfere  to 
€ompel  an  inferior  tribunal  to  do  an  act,  either  relating  to  the 
practice  in  it  or  the  merits  of  a  case  as  to  which  it  has  a  ju- 
dicial discretion,  even  if  it  has  erred  in  the  exercise  of  that 
discretion. 

The  unrepealed  statute  in  this  instance  gave  to  the  county 
court  the  jurisdiction  to  erect  necessary  bridges.  Some  one 
had  to  exercise  a  judgment  as  to  their  need.     It  is  not  reason- 
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able  to  suppose  that  upon  the  mere  report  of  a  surveyor,  whose 
powers  are  quite  limited,  the  county  court  was  compelled  tt> 
act,  and  perform  a  mere  ministerial  duty.  If  so  one  man  could 
bankrupt  a  county  in  the  face  of  the  opinion  of  the  court  which 
is  especially  vested  with  the  control  of  county  affairs;  and  it 
seems  to  us  that  section  85  of  the  statute  supra  is  clearly  ex- 
planatory  of  the  question,  and  gives  to  the  count}'  court  the 
power  to  erect  bridges  when  it  may  deem  them  necessary;  and 
that  the  law  requires  the  surveyor's  report  in  order  that  the 
attention  of  the  court  may  be  called  to  the  matter  and  investi- 
gated by  it. 

It  certainly  is  invested  with  a  judicial  discretion  as  to  open- 
ing a  road;  and  the  reason  for  it  applies  with  equal  force  to* 
the  erection  of  bridges  or  other  county  improvements,  the 
making  of  which  is  not  particularly  enjoined  by  law.  If  it 
were  a  mere  plain  and  positive  duty,  devoid  of  discretionary 
power,  or  of  a  ministerial  character,  like  that  requiring  the 
trustees  of  a  town  to  repair  a  street  when  out  of  repair,  and 
for  which  they  are  liable  to  indictment  in  case  of  failure;  or 
if  it  were  a  question  between  two  adjoining  counties  as  to  the 
expediency  of  building  a  bridge  over  a  water  course  between 
them,  in  which  case  the  statute  expressly  authorizes  the  circuit 
court  to  arbitrate  between  them  by  means  of  the  writ  of  man- 
damus, a  different  question  from  the  one  now  presented  would 
be  before  us.  The  action  of  the  county  court  may  impose  a 
hardship  upon  the  appellants,  but  both  precedent  and  principle 
forbid  us  from  interfering  by  mandamus  with  what  may  have 
been  a  mistaken  judgment  of  the  county  court. 

Judgment  affirmed. 

L.  C.  Norman  and  W.  Lindsay  for  appellants. 

i?.  VV.  Tolin  and  Warren  Montfort  for  appellee. 


WIDRIG  &  CO.  V.  NEWPORT  STREET  RAILWAY  CO.,  &c. 
(Filed  January  8,  1885.) 

1.  Liability  of  directors— Contribution— One  agreeing  with  the  directors  of 
a  corporation  that  he  would  buy,  at  a  heavy  discount,  its  bonds  about  to  be 
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issued  OD  being  himself  elected  a  director,  is  liable  to  creditors  of  the  cor- 
poration for  the  proflts  of  the  transaction.  A  director  is  a  trustee  and  can  not 
speculate  in  the  trust  funds.  {2. )  A  director  against  whom  judgment  ha&. 
been  obtained  in  such  case  by  one  of  the  creditors  may  have  contribution 
from  his  co-directors. 

2.  A  corporation  is  still  liable  for  its  debts  though  its  property  and  fran- 
chises have  been  sold. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

There  seems  to  be  no  controversy  in  this  case  as  to  the  lia- 
bility of  the  corporation  as  first  created  to  the  appellants,  in 
fact  they  are  in  court  with  a  judgment  and  a  return  of  no  prop- 
erty, seeking,  as  the  appellees  insist,  to  make  their  debt  out  of 
a  subsequent  and  distinct  corporation.  The  Newport  Street 
Railway  Co.  w^as  chartered  in  the  year  1864,  and  a  majority  of 
the  stock  was  owned  by  one  Bobbins,  who  was  also  a  director 
in  the  corporation.  The  corporate  funds  were  insufficient  to 
complete  the  contemplated  railway,  and  it  became  necessary 
to  raise  additional  means  for  that  purpose,  and  with  that  view 
Bobbins  made  an  arrangement  with  Kellogg,  Mortin  &  Carrick 
by  which  the  latter  agreed  to  take  the  bonds  of  the  company 
at  60  cents  or  65  cents  to  the  dollar,  and  advance  the  money 
at  that  rate  on  $50,000  of  the  company's  bonds,  issued,  or  to  be- 
issued,  under  the  provisions  of  the  charter  of  the  corporation. 
Certain  directors  of  the  company  were  to  resign.  Robbing 
among  the  number,  and  Kellogg,  Mortin  &  Carrick  were  to  be 
made  directors  and  given  control  of  the  corporation.  A  deed 
of  trust  or  mortgage  had  been  executed  to  one  Gidson  on  the 
franchises  and  property  of  the  corporation  to  secure  this  bonded 
indebtedness.  Robbins  resigned  and  the  appellees  were  made 
directors,  and  Robbins  became  the  contractor  to  complete  tbe- 
enterprise.  The  money  was  advanced  and  the  bonds  distrib- 
uted between  these  directors  and  sold  by  Carrick,  who  seems 
to  have  owned  them  all  at  the  time  of  sale,  some  for  seventy- 
five  cents  on  the  dollar  and  others  at  par  or  their  full  value 
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Kellogg,  Cftrrick  and  Mortin  were  elected  directors  in  Ma}', 
1868,  and  paid  this  money  in  June,  July  and  August  following. 
In  the  meantime,  and  perhaps  subsequent  to  these  dates,  the 
appellants  had  furnished  the  corporation  with  grain,  feed,  etc., 
for  the  horses  used  on  its  railway  to  a  considerable  amount, 
and  for  which  they  obtained  the  judgment  they  are  now  seek- 
ing to  enforce.  It  is  immaterial  for  the  purposes  of  this  case 
whether  the  debt  was  created  before  or  after  the  appellees  became 
directors,  if  the  appellees  as  directors  speculated  in  the  com- 
pany's bonds  and  realized  a  profit  therefrom  it  should  be  ap- 
plied to  the  payment  of  appellant's  debt. 

It  is  insisted  by  the  appellees,  the  company  having  failed  to 
meet  the  payment  of  the  interest  on  the  bends,  that  the  prop- 
erty and  franchise  was  sold  under  the  mortgage  to  Gidson  at 
the  instance  of  Carrick,  and  the  latter  becoming  the  purchaser 
of  the  franchises  and  property  of  the  road  is  invested  with  such 
a  title  as  will  protect  the  property  of  the  road  or  the  franchises 
from  the  claims  of  creditors  arising  or  created  prior  to  the  sale 
and  purchase  by  Carrick.  Not  only  so,  but  that  shortly  after 
the  purchase  by  Carrick  a  new  and  distinct  organization  was 
effected  under  legislative  sanrtion,  by  which  other  parties  be- 
came interested  in  the  corporation  and  its  property,  and  the 
old  organization  has  in  fact  no  existence.  Without  deter- 
mining the  effect  of  the  new  organization  it  is  sufficient  to  say 
that  the  old  corporation  is  still  liable  for  its  debts,  and  that 
the  directors,  w^hen  they  undertook  to  8])eculate  in  theJ)ond8 
of  the  corporation,  were  acting  for  the  corporation,  and  must 
account  to  the  creditor  for  any  profits  realized  by  them  from 
the  sale  of  the  ])onds. 

Directors  of  a  corporation  will  not  be  allowed,  under  an 
arrangement  with  each  other,  to  issue  the  bonds  of  the  cor- 
poration, and  then  purchase  them  at  less  than  their  value;  or 
if  the  value  of  the  bonds  is  in  fact  paid  at  the  time,  and  the 
director  then  proceeds,  under  such  an  arrangement,  to  sell  the 
bonds  on  his  own  private  account,  so  as  to  realize  a  profit,  he 
Avill  be  held  to  account  for  that  profit  to  the  creditor  or  stock- 
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holder  of  the  corporation.  It  is  iu  fact  the  money  of  the  cor- 
poration and  not  that  of  the  director.  It  may  he  argued  that 
when  this  arrangement  was  made  with  Ro))hin9  these  appellees 
were  not  directors,  still  the  money  was  not  advarnced  until 
they  were  made  directors,  and  it  was  distinctly  agreed  that 
they  should  be  made  directors  liefore  parting  with  thnir  money. 
It  has  been  held  that  a  stockhcdder  may  buy  up  claims  against 
his  corporation  at  a  discount  and  prove  them  up  as  a  creditor 
at  their  par  value,  i)ut  a  director  who  occupies  the  position  of 
a  trustee  for  the  creditors  and  stockholders  will  not  be  allowed 
to  deal  with  each  other  in  such  a  manner.  Here  is  a  contract 
by  which  Robbin.«,  a  director,  resigns,  and  those  who  are  to 
advance  the  money  on  the  ])onds  are  elected  directors,  and 
then  contract  with  Robbins  to  finish  the  work,  appljnng  only 
sixty  cents  to  the  dollar  of  the  bonds  for  that  pur])ose,  and 
placing  in  their  own  pockets  all  the  bonds  sell  for  exceeding 
that  amount. 

Such  a  transaction  will  not  be  sustained,  although  the  parties 
may  have  acted  in  the  l)est  of  faith.  The  rights  of  botli  cred- 
itors and  stockholders  should  be  protected  against  such  bar- 
gains, and  the  trustee  dealing  with  the  trust  funds  or  contract- 
ing for  tli(»se  he  rt^piHsents  will  not  fje  allowed  to  advance  his 
own  interest  by  antagonizing  the  interests  of  thos(»  he  rei)resents. 
Ther(i  is  no  reason  why  Carrick  and  Mortin  should  not  be  held 
responsible  for  the  profits  realized  from  the  sale  of  these  bonds. 
They  are  the  only  parties  to  the  a])peal  who  w<^re  directors  at 
the  time,  and  as  Carrick  sold  the  bonds  he  should  be  held 
liable  for  the  entin^  ])rt)fits  realized  to  tlie  extent  of  paying  ap- 
pellant's debt,  and  as  it  is  alleged  and  not  denied  that  the 
profits  on  the  sale  of  the  bonds  were  more  than  sufficient  to 
pay  the  appellant's  claim,  judgment  should  be  entered  accord- 
ingly. Carrick  may  bring  his  co-directors  before  the  court. i|f*. 
he  desires  and  require  them  to  contribute.  ^  . 

The  fact  that  the  apjM'llants  a])])eared  in  the  action  by  Gid-  , 
son  to  «^nforce  the  trust  is  no  bar  to  the  recovery  sought  here. 
In  that  action   the  appellants  having  levied   their  execution  On 
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some  realty  belonging  to  the  corporation,  claimed  a  lien  su- 
perior to  that  embodied  in  the  trust  deed. 

There  was  no  other  question  raised  or  issue  made  between 
the  appellants  and  the  company  or  the  trustee,  and  it  can  con- 
stitute no  bar  to  the  recovery  sought  here.  Judgment  reversed 
and  remanded  for  proceedings  consistent  with  this  opinion. 
As  to  Williamson  this  case  is  affirmed. 

On  a  petition  for  a  rehearing  this  opinion  is  modified  so  that 
the  appellees  may  introduce  proof  as  to  the  amount  of  profit 
realized  on  the  bonds  sold.  The  case  is  only  opened  to  that 
-extent,  and  for  no  other  purpose. 

E.  \V.  Hawkins  for  appellants. 

Chas.  J.  Helm  for  appellees. 


WILLIAMS  V.  COMMONWEALTH. 

(Filed  April  80,  1885.) 

Argument— Riffht  to  limit— A  party  complaining  of  the  order  of  a  trial 
-court  limiting  the  time  of  argument  in  a  criminal  case  must,  besides  except- 
ing to  the  order,  make  known  to  the  court  that  more  time  is  necessary  to  a 
fair  presentation  of  the  case. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Upon  the  trial  of  the  appellant,  Mat  Williams,  upon  a  charge 
of  felony  the  lower  court  limited  the  argument  as  shown  by 
the  following  statement  in  the  bill  of  exceptions: 

**Counsel  for  defendant  offered  to  argue  the  case  to  the  jurj'. 
The  court  limited  the  argument  of  counsel  to  five  minutes  for 
defendant,  and  to  five  minutes  for  Commonwealth.  To  which 
ruling  and  limitation  of  argument  defendant  objected,  and  ex- 
cepted at  the-  time,  and  still  objects  and  excepts. 

^'Thereupon  the  jury  retired  and  returned  the  following  ver- 
dict." 

The  testimony  in  the  case  was  brief,  consisting  of  but  three 
witnesses  for  the  State,  and  one  for  the  defendant,  and.  all  of 
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it  is  comprised  within  about  four  pages  of  the  record.  But 
two  instructions  were  given,  each  containing  but  a  few  words. 

The  appellant  says  that  he  was  in  effect  deprived  of  his  con- 
stitutional right  to  a  hearing  by  his  counsel. 

The  testimony  was  but  slightly  conflicting,  but  this  funda- 
mental privilege  is  secured  to  one  accused  of  crime,  however 
clear  and  convincing  the  evidence  of  guilt  may  be,  and  although 
no  testimony  whatever  may  be  offered  by  the  defendant.  How- 
ever well  satisfied  the  trial  judge  may  be  of  the  guilt  of  the 
accused,  and  however  hopeless  the  task  of  argument  by  counsel 
may  seem  to  him,  yet  he  has  no  power  to  deprive  the  defendant 
of  this  right,  either  by  entirely  denying  it  or  so  limiting  it  as 
to  make  it  a  mockery.  In  the  latter  instance  it  would  be  a 
virtual  denial  of  a  privilege  which  has  been  properly  regarded 
as  sufficiently  important  to  warrant  its  protection  by  constitu- 
tional provision. 

It  may  now  be  regarded,  however,  as  a  settled  rule  that  the 
argument  of  a  cause  may  be  reasonably  limited;  but  where  the 
liberty  or  life  of  the  citizen  is  involved  it  is  a  power  to  be  care- 
fully exercised,  and  the  appellate  tribunal  should  see  that  it  is 
not  abused,  because  it  is  better  to  submit  to  an  abuse  of  the 
right  than  to  deny  it,  or  even  appear  to  do  so.  Reason  and 
the  decided  weight  of  authority,  however,  say  that  the  sub- 
stantial ends  of  justice  will  be  better  served  by  giving  a  judge 
the  power  necessary  for  the  protection  of  his  court  and  the  dis- 
patch of  business;  and  as  the  judge  at  nisiprius  sees  and  hears 
all  the  incidents  of  a  trial,  and  is,  therefore,  better  qualified 
to  judge  of  the  need  of  the  exercise  of  a  discretionary  power 
under  all  the  circumstances  than  an  appellate  tribunal,  the 
latter  should  not  reverse  his  action  unless  the  power  has  been 
manifestly  abused.  Indeed  the  admission  that  he  is  vested 
with  a  reasonable  discretion  is  at  the  same  time  a  denial  of  the 
right  to  review  the  reasonable  exercise  of  it. 

In  Lynch  v.  The  State,  9  Ind.,  541,  it  is  said:  *'But  the 
court  has  a  right  to  regulate,  by  reasonable  rules  and  limita- 
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tions,  the  argument  of  causes.  This  is  a  iieceseary  discretion 
to  be  ])ossesse(l  by  a  court  to  prevent  abuse." 

The  same  rule  has  been  announced  in  many  other  cases. 
Among  them  may  be  mentioned  Ward  v.  Commonwealth,  3 
Leigh,  748:  State  v.  Collins,  &c.,  70  N.  C,  241:  People  v. 
Keenan.  18  Cal.,  581;  White,  &c.  v.  The  People,  90  111.,  117, 
and  Sewell  v.  Commonwealth,  3  Ky.  Law  Rep,.  80. 

It  would  perhaps  be  best  in  capital  cases  that  this  power 
should  never  be  exercised;  or,  if  so,  only  under  peculiar  and 
extraordinary  circumstances.  A  judge  can  not  foresee  the  line 
of  argument  that  may  be  pursued,  or  its  elfect  upon  a  jury. 
He  can  not  in  advance  measure  accurately  the  period  that  may 
be  necessary  to  enable  counsel  to  present  the  case  in  the  view 
by  them  deemed  im])ortant,  and  one  advocate  may  l)e  so  con- 
stituted mentally  as  to  rec[uirp  more  time  to  do  so  than  another. 
Therefore,  while  from  necessity  the  judge  is  invested  with  a 
discretion,  yet  the  nature  of  the  power  demands  its  entire  free- 
dom from  even  the  least  almse. 

In  White,  ifec.  v.  The  People,  suj)ra,  the  charge  wa&,  as  in 
the  case  now  presented,  larceny;  and  it  was  held  that  a  restric- 
tion of  the  arguuK^nt  to  five  minutes  upon  a  side  was  not  a  rea- 
sonable one  under  tho  circumstances  and  character  of  that  case. 

Whether  the  discretion  has  been  jirojierly  exercised  niURt 
depend  ujion  the  circumstances  of  each  case;  but  as  the  right 
of  argument  is  only  valuable  as  it  may  afford  an  occasion  to 
impress  and  influence  tlie  jury,  it  seems  hardly  iios-eilile  that 
within  the  time  allowed  by  the  court  in  this  instance  that 
counsel,  however  ters(\  could  expect  to  discuss  the  case  with 
any  iiope  of  effet^t  upon  the  determination  of  the  issue.  Indeed 
while  allowing  the  largest  proper  liberty  to  the  discretion  of 
the  trial  court,  and  whi!  ^  ^t  is  ])ossible  that  a  case  might  bo 
presented  of  sucii  a  'i'aractcir  in  its  circumstances  that  a  re- 
striction to  th(»  extent  ni  the  one  now  in  question  might  be 
r<^asonable,  and  not  a  virtual  denial  of  the  defendant's  consti* 
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tutional  right,  yet  such  an  example  would  be  rare,  especially  if 
it  were  a  charge  of  felony,  and  we  should  hesitate  to  so  hold. 

In  this  instance,  however,  the  court  of  its  own  will  imposed 
the  limit,  and  from  the  character  of  the  evidence  in  the  case 
jt  affirmatively  appears  that  the  restriction  could  not  well  have 
affected  the  result,  which  was  the  infliction  of  the  lowest  pen- 
alty for  the  offense.  No  motion  was  made  by  the  defendant  to 
set  aside  the  order  or  to  extend  the  time.  The  record  shows 
only  that  an  objection  and  exception  was  entered  to  the  ruling, 
and  there  was  then  no  statement  made  or  claim  set  up  that 
more  time  was  necessary,  or  that  the  case  could  not  be  argued 
within  the  time  allowed.  For  aught  shown  the  counsel  may 
not  have  inte«ided  or  in  fact  have  desired  to  consume  in  argu- 
ment even  one-half  the  time  that  was  allowed. 

In  the  case  of  Hunt  v.  The  State  of  Ga.,  49  Ga.,  255,  the 
counsel  was  limited  in  his  argument  to  thirty  minutes,  over  bis 
protest  that  he  could  not  do  justice  to  his  client's  cause  within 
that  time. 

In  The  State  v.  Collins,  &c.,  supra,  when  the  limitation  was 
imposed  the  counsel  for  the  defendant  asked  for  more  time; 
this  also  was  done  in  White,  &c.  v.  The  People,  supra,  and 
also  in  The  People  v.  Keenan,  supra;  and  in  the  last  two  cases 
the  counsel  for  the  defendant,  at  the  time  of  the  restriction, 
claimed  that  the  time  allowed  was  wholly  insufficient  within 
which  toi^resent  his  client's  cause;  and  in  the  last  named  case, 
when  stopped  by  the  court  at  the  expiration  of  thQ  allotted 
time,  he  moved  for  an  extension  of  it. 

In  the  case  now  before  us  there  was  a  mere  exception  to  the 
order  of  the  court;  and,  in  our  opinion,  it  is  a  reasonable  re- 
quirement of  the  defendant,  and  one  shown  by  a  review  of  the 
authorities  to  be  justified  by  precedent,  that  he  should  ask 
further  time,  or  at  least  in  some  way  inform  the  judge  that  in 
his  opinion  injustice  will  be  done  him  by  the  restriction,  and 
not  content  himself  with  a  mere  exception. 
June,  1885—2 
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Judgment  affirmed. 

L.  W.  Galbraith  and  Thos.  R.  Phister  for  appellant. 

P.  W.  Hardin  for  appellee. 


STUBBINS  V.  MITCHELL. 

(Filed  May  5,  1885.) 

Surety  paying  debt— Assigning  the  security  to  him— Surtey  who  pays  off 
a  debt  by  executing  his  note  is  entitled  to  an  assignment  of  the  replevin 
bond  or  other  security  held  by  the  creditor,  just  as  if  he  had  paid  in  cash, 
and  may  enforce  contribution  against  his  co  surety. 

See  same  case  reported  in  6  Ky.  Law  Rep.,  491,  where  the  facts  are 
fully  stated. 

Appeal  from  Warren  Circuit  Court. 

Response  to  petition  by  Judge  Lewis. 

The  payment  by  appellee,  Mitchell,  of  $100  on  the  replevin 
bond,  and  the  execution  of  his  note  to  Robinson,  the  creditor, 
for  the  entire  balance  due  was,  in  the  meaning  of  section  9, 
chapter  104,  General  Statutes,  a  payment,  and  entitled  him  to 
an  assignment  of  the  replevin  bond.  And  as  the  legal  effect 
of  the  transaction  was  to  fully  satisfy  the  plaintiff,  such  as- 
signment gave  to  appellee  '*the  right  to  sue  out  or  use  any 
existing  execution  or  otherwise  control  the  judgment  for  his 
own  benefit  against  the  .(;ther  defendants  so  far  as  to  obtain 
satisfacti(;n  from  the  principal  fcr  the  whole  amount  so  paid 
by  the  surety,  with  interest,  or  from  a  cc^-surety  his  proper 
part  of  such  payment." 

There  is  nothing  in  the  record  showing,  or  tending  to  show, 
that  the  payment  and  executi(.n  of  the  note  by  appellee  was 
not  in  good  faith,  for  he  became  legally  bound  for  the  entire 
debt,  and  Robinson  had  the  right  to  coerce  from  him  the  pay- 
ment. Certainly  appellant  has  no  right  to  complain  inasmuch 
as  he  was  thereby  released  absolutely  from  the  payment  of  one- 
half  the  replevin  bond. 

As  appellee  became,  in  the  first  instance,  liable  to  Robinson 
on  the  note,  the  payment  of  which  he  alone  assumed,  and 
which  Robinson  might  at  his  will  have  C(;erced,  we  do  not  per- 
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tseive  upon  what  principle  of  equity  appellant  can  claim  the 
benefit  of  a  subsequent  agreement  between  them,  whereby,  for 
a  consideration  that  he  did  not  contribute  any  part  of,  nor  was 
in  any  way  connected  with,  appellee  was  released  in  whole  or 
part.  Appellee's  responsibility  had  been  increased  and  his 
attitude  had  been  changed  by  the  payment  of  the  $100  and  the 
execution  of  the  note,  and  as  appellant  was  not  jointly  bound 
with  him  on  the  note  he  was  not  entitled  to  the  benefit  of  any 
abatement  Robinson  saw  proper  to  make,  or  even  of  a  release 
of  the  entire  amount. 

The  insolvency  of  the  principal,  Mary  Stubbins,  is  distinctly 
alleged  in  appellee's  answer,  and  so  far  from  being  denied  is  in 
effect  admitted  in  appellant's  reply. 

Petition  overruled. 

B.  F.  Procter  and  Edward  W.  Hines  for  ap])ellant. 


BARBOUR,  SHERIFF  v.  LOUISVILLE  BOARD  OF  TRADE. 
(Filed  April  23,  1885.) 

ConstitutioDal  law— Exclusive  privileges— Exemption  from  taxation— The 
board  of  trade  of  a  particular  city,  in  disseminating  commercial  information 
and  regulating  business  in  that  city,  does  not  -  thereby  render  any  public 
service  to  the  State,  and  an  act  exempting  it  from  State  taxation  is  uncon- 
stitutional, for  the  reason  (1)  it  confers  an  exclusive  privilege  not  in  con- 
sideration of  public  service,  and  (2)  it  takes  the  property  of  one  citizen  and 
gives  it  to  another. 

Judge  Pryor  dissents  and  holds  the  services  rendered  by  the  board  of  trade 
are  of  a  public  character,  and  the  exempting  act  is  not  unconstitutional, 
and  can  not  be  so  held  upon  the  complaint  of  the  tax-collecting  officer,  the 
State  having  reserved  the  right  to  repeal  the  exempting  act  and  not  having 
done  so. 

Appeal  frcnn  Louisville  Chancery  Court. 

Opinion  (i  the  court  by  Chief  Justice  Hines. 

On  the  15th  of  March,  1862,  the  Louisville  Board  (f  Trade 
was  incorporated.      The  act  of  incorporation   contains  these  • 
provisions:  The  corporation  may  hold  real  estate,  by  purchase 
or  otherwisf^,  not  to  exceed  in  value  at  any  time  $8(X),000,  and 
may  make  such  regulations  *'as  may  advance  the  commercial 
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character  of  Louisville,  fix  and  determine  just  rules  and  cus- 
toms among  its  business  community,  acquire  and  disseminate 
useful  business  information,  and  avoid  and  adjust,  as  far  as 
practicable,  the  controversies  and  misunderstandings  which 
may  arise  between  individuals  engaged  in  trade."  The  act 
further  provides  that  the  company  may  authorize  subscription 
of  stock  in  shares  not  exceeding  $100;  that  the  company  shall 
engage  in  no  traffic,  and  that  the  legislature  reserves  the  power 
to  alter  or  amend  the  charter  at  pleasure.  On  the  23d  of  April, 
1878,  the  charter  was  amended  as  follows:  '*Any  real  estate 
held  by  the  Louisville  Board  of  Trade  in  the  city  of  Louisville, 
by  purchase  in  fee  simple,  not  exceeding  100  by  200  feet  in 
area,  and  a-ny  improvements  thereon,  shall  be,  and  are  hereby, 
exempted  from  all  State  taxes,  so  long  as  said  property  shall  be 
occupied  by  said  board  of  trade  for  the  purposes  contem])lated  in 
its  organization.  And  the  general  council  cf  the  city  cf  Louis- 
ville is  authorized  to  exempt  such  property  so  held  and  occu- 
pied from  all  taxes  to  be  levied  by  said  general  council  of  said 
city  of  Louisville." 

There  was  no  organization  under  the  original  charter  and 
amendment  until  1879  wiien  the  company  purchased  real  estate 
in  Louisville,  within  the  charter  limits,  and  has  been  engaged 
in  business  since.  Certificates  of  membership  were  issued  and 
sold  for  $10  each  that  were  worth,  at  the  institution  of  this 
action,  near  $170;  the  increased  value  of  certificates  of  mem- 
bership coming  from  annual  dues,  income  derived  by  the  com- 
pany from  renting  such  portions  of  the  buildings  owned  by  it 
as  were  not  used  in  transacting  the  appropriate  business  of  the 
company. 

The  question  presented  on  the  appeal  is  whether  the  property 
of  the  board  of  trade  is  exempt  from  State  taxation  by  reason 
of  the  act  of  1873  quoted.  This  involves  the  inquiry  as  to 
whether  that  act  is  constitutional. 

An  act  of  the  legislature  may  be  unconstitutional  because 
impliedly  forbidden  by  the  Constitution,  or  because  expressly 
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thereby  forbidden.  An  act  is,  by  implication,  unconstitutional 
Avhen  not  legislative  in  its  nature;  such  as  an  act  taking  the 
l^roperty  of  one  citizen  and  giving  it  to  another,  or  an  act  mak- 
ing one  a  judge  in  his  own  case.  Such  attempted  legislation 
is  arbitrary  and  despotic,  not  in  its  nature  legislative,  the  leg- 
islative de[)artment  of  the  government  being  limited  by  its  na- 
ture as  the  executive  and  judicial,  their  respective  powers 
being  circumscribed  by  the  rules  of  Magna  Charta  and  of  the 
common  law,  constitutions  generally  not  undertaking  to  define 
the  duties  and  powers  of  either  of  these  branches  of  the  gov- 
ernment. When  the  legislation  is  in  terms  forbidden  we  need 
look  no  further  in  order  to  declare  it  unconstitutional,  but 
when  it  is  not  so  denounced  we  have  the  more  delicate  task  of 
inquiring  as  to  the  nature  and  limit  of  legislative  i)Ower.  We 
are  of  the  opinion  that  the  act  exempting  the  property  of  ap- 
pellee is  unconstitutional  both  because  it  is  not  legislative  in 
its  nature  and  because  expressly  declared  in  the  Constitution 
to  be  f)eyond  the  authority  of  the  legislature. 

The  power  of  taxation  grows  out  of  the  necest-ity  to  ])reserve 
the  government  by  laying  a  common  burden  upon  every  citizen 
enjoying  its  protection  of  life,  liberty  and  projierty,  and  is 
limited  in  its  nature  to  objects  that  are  public  as  distinguished 
from  those  that  are  personal  or  private  in  their  character. 
Taxation  immediately  for  tho  benefit  of  an  individual  is  a  con- 
tradiction in  terms.  The  right  of  the  legislature  tx)  contract 
away  this  attribute  of  sovereignty,  where  not  forbidden  by  the 
Constitution,  has  been  held  in  many  of  the  States  to  exist,  and 
has  been  so  repeatedly  held  by  the  Supreme  Court  of  the 
Unit<*d  States,  but  never  by  a  concurrence  of  the  entire  court 
except  where  tlie  purpose  was  clearly  a  public  one. 

But  as  the  Su])reme  Court  has  the  final  jurisdiction  to  de- 
termine whether  such  legislation  is  contrary  to  the  Constitu- 
tion of  the  United  States  which  forbids  a  State  to  pass  any  law 
impairing  the  obligation  of  a  contract,  and  have  held  that  it 
is,  we  must  acquiesce  unless  we  find  that  the  Constitution  of 
this  State  in  terms  forbids  such  legislation.     Of  this  we  will 
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now  inquire.  The  first  section  of  the  18th  article  of  the' 
Constitution  of  this  State  declares:  *'That  all  freemen,  when 
they  form  a  social  compact,  are  equal,  and  no  man,  or  set  of 
men,  are  entitled  to  exclusive,  separate  public  emoluments  or 
privileges  from  the  community,  but  in  consideration  of  public 
services." 

A  construction  of  this  provision  in  a  case  of  taxation  has 
never  arisen  in  this  State,  but  it  has  been  considered  in  other 
cases  between  individuals  where  separate  or  special  privileges 
had  been  granted  by  the  legislature.  The  first  case  in  which 
the  meaning  of  this  provision  arose  and  was  decided  without 
division  was  that  of  Gordon,  Ac.  v.  Winchester  Building  As- 
sociation, 12  Bush,  110.  At  the  time  of  the  passage  of  the 
charter  of  the  association  the  general  law  forbade,  under  pen- 
alty of  the  forfeiture  of  all  the  interest,  the  charging  of  inter- 
est at  a  greater  rate  than  10  per  centum  per  annum.  The 
charter  authorized  the  association  to  charge  more  than  10  per 
centum,  and  this  court  declared  the  act  unconstitutional,  be- 
cause it  granted  to  the  association  an  exclusive  privilege  with- 
out the  consideration  of  public  services  on  the  part  of  the 
association.  In  the  case  of  Smith  v.  Warden,  decided  January 
20,  1888  (80  Ky.,  609;  4  Ky.  Law  Rep.,  558),  it  was  held  that 
a  special  act  giving  a  clerk  a  longer  time  in  which  to  collect 
his  fees  than  was  allowed  by  the  general  law  as  to  other  clerks 
was  unconstitutional.  In  the  latter  case  no  provision  of  the 
Constitution  is  referred  to,  but  it  is  expressed  in  the  opinion 
that  the  legislation  was  unequal  and  unjust  and,  therefore,  un- 
constitutional. It  is  insisted  that  some  of  the  legislative  acts 
declared  to  have  been  unconstitutional  were  so  declared  because 
they  were  exceptional  in  their  character,  but  whether  they 
were  separate  or  exceptional  they  were  equally  within  the  con- 
stitutional prohibition.  They  were  privileges  granted  without 
the  performance  of  any  public  service  while  there  was  a.  gen- 
eral law  denying  the  privilege  to  citizens  in  general.  There  is 
no  other  provision  of  the  Constitution  forbidding  special,  sep- 
arate or  exceptional  legislation.  This  provision  can  not  apply 
to  political  office  or  hereditary  distinctions,  because  the  28th. 
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section  of  the  18th  article  of  the  Constitution  provides  **thatj 
the  general  assembly  shall  not  grant  any  title  of  nobility  or 
hereditary  distinction,  nor  create  any  office,  the  appointment 
to  which  shall  be  for  a  longer  time  than  for  a  term  of  years.  "^ 
Whatever  difference  of  opinion  there  may  be  as  to  whether 
the  first  section  of  the  18th  article  of  the  Constitution  applies 
in  restraint  of  the  grant  of  privileges  as  directly  presented  be* 
tween  individuals,  there  can  be  no  doubt  that  this  provision  is 
a  restriction  upon  the  exercise  of  the  taxing  power.     It  is  cer- 
tainly  a  ^'public  privilege"  to  be  exempt  from  taxation.     The 
exercise  of  such  power  is  purely  an  act  of  sovereignty.     Inde- 
pendently of  any  constitutional  provision  the  surrender  of  such 
an  element  of  sovereignty  is  never  to  be  presumed.     Every  in*- 
tendment  is  against  it  so  strongly  that  a  reasonable  doubt  of 
the  legislative  intention  to  surrender  or  limit  must  be  solved 
against  such  intention.     Uniformity  and  equality  of  taxation 
is  of  the  essence  of  the  power,  and  an  exemption  in  one  case  is 
the  increase  of  the  burden  of  taxation  upon  others  not  thus 
favored.     The  apparent  conflict  in  the  application  of  this  doc- 
trine between  the  several  State  and  Federal  courts  has  arisen 
from  the  different  views  of  the  courts  as  to  what  constituted  a 
** public  purpose,"  and  that  inquiry  arises  here:  Is  the  exemp- 
tion claimed  in  consideration  of  a  public  service  and  for  a  pub- 
lic benefit?     When  it  is  conceded  that  the  company  is  required 
to  perform  a  public  service  within  the  meaning  of  this  provi- 
sion of  the  Constitution  it  must  also  be  conceded  that  the  leg- 
islature are  the  exclusive  judges  as  to  what  amount  of  public 
service  will  justify  the  grant;  but  they  can  not  be  the  judge  as 
to  whether  there  are  public  services  to  be  performed ;  for,  in 
such  case,  they  would  be  permitted  to  nullify  the  provision  of 
the  Constitution.     When  any  department  of  the  government 
is  constituted   the  sole  judge  of  its  own  powers  there  is  no 
longer  a  constitutional  limitation  of  powers. 

It  will  be  seen  from  the  charter  of  appellee,  already  quoted, 
that  no  public  duties  or  services  are  prescribed  as  a  considera- 
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tion  for  the  grant  of  exemption  from  taxation.  The  only  lim- 
itation upon  the  exemption  is  that  it  shall  cease  when  the 
company  no  longer  uses  the  property  for  the  purposes  provided 
in  the  charter.  The  Constitution  provides  that  the  grant  of 
an  exclusive  or  separate  privilep^e  must  be  supported  by  the 
** consideration  of  public  service."  That  consideration  must 
be  either  past,  present  or  future*  There  is  no  pretense  of  a 
past  or  present  consideration.  If  it  is  future  it  must  be  i^re- 
ecribed  in  the  act  of  incorporation.  We  find  no  duties  pre- 
scribed there  that  could  support  a  contract.  The  powers 
granted  are  mere  gratuities,  to  be  exercised  at  the  pleasure  of 
the  company,  and  if  they  were  imperative  they  are  not  public 
in  their  nature.  The  gathering  and  dissemination  of  commer- 
cial information  and  the  making  and  enforcing  rules  for  the 
conduct  of  business  men  in  the  city  of  Louisville  may  be  in- 
cidentally beneficial  to  the  city  as  well  as  to  the  State  at  large, 
but  those  things  are  not  public  duties  or  puhlic  services  within 
the  meaning  of  the  Constitution.  The  company  makes  its  own 
rules  which  appear  to  be  primarily  for  its  benefit.  Its  own 
members  derive  the  profits  and  enjoy  the  privileges  and  ben- 
efits resulting  directly  from  the  association.  To  the  public 
there  is  only  an  incidental  advantage  that  would  necessarily 
flow  from  such  an  enterprise  instituted  without  legislative  aid. 
Byan  amendment  to  the  charter  of  this  company  in  May,  18S0, 
they  were  given  the  power  to  define  the  duties  of  the  Louisville 
flour  inspectors  and  to  flx  their  fees.  This  amendment  im- 
poses no  duty  upon  appellee,  it  is  a  mere  grant  of  a  privilege 
that  may  or  may  not  be  exercised,  and  even  if  exercised  would 
not  be  the  performance  of  a  public  service.  Appellee  may 
perform  a  service  that  is  directly  beneficial  to  the  local  public 
of  the  city  of  Louisville,  but  the  existence  of  such  benefit 
would  not  authorize  a  tax  upon  all  the  people  of  the  Common- 
wealth to  foster  such  an  enterprise.  The  exemption  of  this 
corporation  from  State  taxation  is  a  tax,  to  that  extent,  upon 
every  citizen  of  the  Commonwealth,  as  every  other  citizen 
must  help  to  bear  the  burden  thus  lifted  from  the  corporation. 
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As  a  general  rule  the  test  of  the  right  to  exempt  property  is 
the  existence  of  the  right  to  levy  a  tax  to  foster  such  proi^erty. 
The  levy  of  a  direct  tax  upon  the  whole  people  of  the  State  to 
be  paid  to  this  corporation  to  forward  the  objects  stated  in 
their  charter  would  be  declared  at  first  blush  unconstitutional; 
and  yet  that  is  what  is  indirectly  done  by  the  exemption.  If 
the  same  power  exercised  by  this  corporation  had  been  con- 
ferred upon  a  designated  individual  it  would  strike  anyone  as 
palpably  beyond  legislative  authority.  But  there  is  no  differ- 
-ence  in  principle  between  the  corporation  and  an  individual. 
If  there  is  the  power  to  exempt  the  one  there  is  unquestionably 
the  power  to  exempt  the  other.  It  is  not  every  enterprise  that 
is  incidentally  })eneficial  to  the  public  that  will  authorize  the 
State  to  foster  it  at  the  expense  of  the  people  at  large.  The 
object  must  ap])ear  upon  the  face  of  the  legislation  to  be  directly 
for  the  public  ^uod  and  uf  such  a  character  as  to  call  for  the 
aid  of  the  State  to  forward  it  in  the  exercise  of  a  governmental 
function.  The  building  up  in  Louisville  of  any  extensive  man- 
ufactories would  be  of  an  incidental  benefit  to  the  people  of 
the  wiiole  State,  but  no  one  would  suppose  for  a  moment  that 
the  whole  State  should  contribute  to  it.  Every  citizen  is  en- 
titled to  equal  rights  and  equal  privileges  with  every  other  cit- 
izen. In  entering  into  the  social  compact  called  government 
he  stipulates  to  bear  only  his  proportion  of  the  common  bur- 
den of  taxation,  and  when  more  is  imposed  upon  him  his  prop- 
erty is  taken  against  his  consent  and  without  consideration — 
it  is  spoliation.  The  exemption  of  charitable  institutions  and 
schools  has  always  l)een  recognized  as  valid  because  done  in 
the  exercise  of  a  governmental  function,  l)ut  private  under- 
takings, primarily  for  ])rivate  gain  or  aggrandisement  in  any 
way,  can  not  be  protected  individually  and  specifically  by  the 
government,  but  must  come  under  general  laws  that  operate 
alike  upon  all. 

We  are  of  the  opinion  that  the  act  of  exemption  is  unconsti- 
tutional and  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  dismiss  the  petition  and  dissolve  the  in- 
junction. 

Judge  Pryor  dissenting. 
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Judge  Pryor  delivered  the  following  dissenting  opinion: 

The  appellant,  John  D.  Barbour,  as  sheriff  of  the  county  of 
Jefferson,  reported  to  George  H.  Webb,  clerk  of  the  Jefferson 
County  Court,  that  the  assessor  of  the  county  had  omitted 
to  assess  the  real  estate  and  improvements  belonging  to  the 
board  of  trade,  situated  on  the  southwest  corner  of  Third  and 
Main  streets  in  the  city  of  Louisville,  for  the  years  1880,  1881, 
1882  and  1888.  The  property  was  then  assessed  as  provided 
by  the  statute  for  those  years,  the  amount  of  taxes  being  |1,- 
860,  and  thereupon  the  sheriff  undertook,  after  tendering  to 
the  president  of  the  board  a  receipt  for  the  taxes,  to  levy  on 
the  chairs,  desks  and  tables  of  the  corporation,  to  satisf}^  the 
claim  of  the  State. 

An  injunction  was  obtained  by  the  corporation  against  any 
action  by  the  sheriff  on  the  ground  that  l)y  a  provision  of  its 
charter  the  property  of  the  corporation  was  exempt  from  the 
payment  of  all  State  taxes. 

A  demurrer  was  entered  by  the  defense  and  a  motion  made 
to  dissolve  the  injunction  on  the  face  of  the  petition.  The 
facts,  therefore,  alleged  in  the  petition  must  be  regarded  as 
true. 

The  chancellor  overruled  the  demurrer  and  also  the  motion 
to  dissolve  the  injunction,  and  upon  the  failure  of  the  defense 
to  plead  to  the  action  a  judgment  was  entered  perpetuating 
the  injunction.  On  the  hearing  of  thi?  case  counsel  for  the 
corporation  insisted  that  the  manner  of  the  assessment  was 
illegal,  and,  therefore,  the  judgment  below  was  proper,  but 
without  considering  that  branch  of  the  case  I  will  proceed  to 
determine  the  real  question  raised  by  the  State  through  its 
collecting  officer,  and  that  is  as  to  the  constitutionality  of  the 
exemption. 

It  is  maintained  by  counsel  for  the  sheriff  that  the  legisla- 
ture had  no  power,  admitting  the  facts  alleged  in  the  petition 
for  an  injunction  to  be  true,  to  grant  to  the  corporation  im- 
munity from  taxation. 

The  imi)ortancp  of  the  question  involved  necessitates  an 
inquiry  into  the  character  and  business  of  this  corporation  and 
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the  consideration  influencing  the  legislature  to  exempt  its 
property  from  the  payment  of  State  taxes.  Before,  however, 
proceeding  to  such  an  inquiry,  it  is  proper  to  determine  the- 
extent  of  the  power  of  the  legislature  under  the  Constitution 
to  make  such  exemptions.  The  right  of  the  State  to  exempt 
from  taxation  the  property  of  charitable,  religious  and  educa- 
tional institutions  has  never  been  questioned,  and  having  the 
right,  says  Mr.  Justice  Cooley,  to  cause  taxes  to  be  levied  from 
motives  of  charity  or  gratitude,  so  for  like  reasons  it  may 
exempt  the  objects  of  charity  and  gratitude  from  taxation. 
The  immunity  in  this  case  arises  from  no  such  motive  aa 
would  justify  the  exemption  of  mere  benevolent  institutions, 
and  unless  this  provision  of  the  appellee's  charter  is  sustained 
upon  the  theory  that  some  equivalent  has  been  given  the  State- 
for  the  surrender  of  the  right  to  tax  the  corporate  property,, 
then  this  judgment  should  be  reversed. 

This  court  has  in  effect  adjudged  that  the  consideration 
requisite  to  maintain  such  a  contract  between  the  corporation 
or  the  citizen,  on  the  one  hand,  and  the  State,  on  the  other,  for 
the  surrender  of  the  exercise  of  this  sovereign  right  is  the 
consideration  of  public  service  or  that  character  of  servico 
conducive  to  the  public  good.  It  was  so  held  in  the  case  of 
Sutton's  Heirs  v.  The  City  of  Louisville,  5  Dana,  28,  and  in 
the  case  of  the  City  of  Lexington  v.  McQuillan's  Heirs,  9 
Dana,  518.  Was  there  such  a  consideration  for  the  grant  in  this 
case  is  the  only  question  involved. 

Where  there  is  a  common  burden  to  be  ))orne  by  common 
contribution  in  the  way  of  taxation  it  is  the  universal  doc- 
trine that  each  and  every  citizen  must  bear  his  share  of  that 
burden,  and  payment  may  be  coerced  by  the  seizure  and  sale- 
of  his  property  except  in  cases  where  there  is  a  valid  statutory 
exeaiption.  This  corporation,  known  as  the  board  of  trade, 
was  created  by  an  act  of  the  legislature  approved  March  16,. 
1862,  and  by  the  terms  of  its  charter  it  was  authorized  to  hold, 
and  receive  property  not  to  exceed  in  value  $800,000. 
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It  is  alleged  in  the  petition,  and  appears  from  the  face  of  the 
charter,  that  the  prime  object  of  the  association  is  **to  make 
such  rules,  regulations  and  by-laws  as  will  advance  the  com- 
mercial character  of  the  city  of  Louisville,  fix  and  determine 
the  rules  and  customs  among  the  business  community,  acquire 
and  disseminate  business  information,  and  avoid  and  adjust 
as  far  as  practicable  the  controversies  that  might  arise  between 
those  engaged  in  trade." 

Those  who  desired  to  promote  the  objects  of  the  organization 
were  authorized  to  do  so,  by  becoming  stockholders  or  the 
owners  of  shares  in  the  enterprise.  It  is  also  provided  that 
this  board  of  trade  *' shall  not  engage  in  traffic  of  any  kind  or 
exercise  any  banking  privileges,  and  the  legislature  shall  have 
power  to  repeal,  alter  or  amend  this  charter  at  any  time."  It 
is  further  alleged  that  as  the  corporation  was  prohibited  from 
engaging  in  any  business,  and  having  no  income  to  pay  taxes 
and  other  expenses,  that  efforts  to  procure  stock  proved  un- 
availing until  they  applif»d  to  the  legislature  of  the  State  in 
1878,  asking  exemption  from  taxation  to  enable  them  to  suc- 
ceed in  this  public  enterprise.  An  act  of  the  legislature  was 
then  passed  to  the  effect  *'that  any  real  estate  held  by  the 
board  of  trade  in  the  city  of  Louisville  by  purchase  in  fee  sim- 
ple, not  exceeding  100  by  200  feet. in  area,  and  any  improve- 
ments thereon  shall  l)e,  and  are  hereby,  exem])t  from  all  State 
taxes  so  long  as  said  property  shall  be  occupied  by  said  board 
of  trade  for  the  purposes  contemplated  in  its  organization,  and 
the  general  council  of  the  city  of  Louisville  by  the  same  enact- 
ment was  empowered  to  exempt  the  property  from  the  pay- 
ment of  city  taxes!  An  organization  was  then  effected,  based 
on  the  rights  and  privileges  conferred  by  the  grant,  and  stock 
subscribed  exceeding  in  amount  $100,000.  The  general  council 
of  the  city  mad(>  the  exemption  as  authorized  by  the  act,  and  a 
purchase  was  made  by  the  board  of  the  Lithgow  building  at 
the  price  of  $1(X),000,  secured  by  mortgage.  The  pn^perty  pur- 
chased did  n(»t  exceed  100  by  200  feet  in  area,  and  since  the 
purchase  the  corporation  has  used  and  occupied   the  building 
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for  the  purposes  contemplated  in  its  organization.  It  appears 
that  its  official  reports  are  distributed  each  year  to  the  public? 
for  information. 

It  has  in  its  employ  a  large  number  of  clerks  and  employes, 
whose  business  it  is  to  prepare  in  tabulated  form  and  furnish 
daily  for  publication  throughout  the  country  the  statistics  of 
over  160  classes  of  produce,  and  that  this  information  is  the 
principal  basis  of  the  mercantile  and  trade  calculations  with 
respect  to  this  produce  in  the  United  States.  It  also  appears 
that  since  its  organization  and  the  act  of  exemption  (the  fact 
being  alleged)  by  an  act  of  the  legislature  it  has  the  super- 
vision of  and  is  made  the  inspector  and.  register  of  all  grain 
that  passes  through  the  public  warehouses  of  the  city.  It  is 
also  made  the  inspector  of  flour  and  other  provisions,  and  fur- 
nishes for  public  information  the  statistics  of  all  the  move- 
ment of  freights  on  the  railroads  leading  to  and  from  the  city. 
This  seems  to  be  the  sole  Inisiness  of  this  organization,  and 
the  expenditures  made  and  services  performed  by  the  corpora- 
tion (unlike  other  private  corporations)  must  have  had 
primarily  in  view  the  commercial  prosperity  of  the  city  and 
State,  realizing  only  those  incidental  advantages  that  all  busi- 
ness men  have  from  the  results  of  the  gratuitous  labor  and  ex- 
pense of  the  association.  An  investment  has  been  made  by  a 
private  corporation  for  a  public  juirpose,  to  which  they  have 
pledged  their  money  and  credit  without  receiving  any  greater 
consideration  than  the  mere  rise  in  value  of  the  property  and 
the  income  from  some  store  rooms  under  the  main  building 
that  is  applied  to  the  expenses  of  the  enterprise  and  the  pay- 
ment of  the  bonded  debt.  Since  the  purchase  of  the  property, 
as  was  conceded  at  the  hearing  and  shown  by  exhibits  filed, 
the  property  has  risen  in  value  and  an  income  derived  from 
stores  under  the  main  building  that  has  caused  a  lar^^  increase 
in  the  value  of  the  stock,  still  a  large  portion  of  the  bonded 
debt  remains  unpaid,  and  if  satisfied  in  full  the  chancellor  ha& 
no  power  for  that  reason  to  sanction  the  act  of  the  sheriff  in 
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seizing  the  corporate  property  in  the  face  of  this  legislative 
exemption. 

While  the  legislature  has  neither  the  unlimited  power  to  tax 
nor  the  unlimited  power  to  exempt  property  from  taxation, 
that  department  of  the  State  government  is  the  sole  judge  of 
that  which  is  necessary  for  the  public  good,  and  the  courts 
should  not  attempt  to  control  it. 

It  is  insisted  that  by  the  terms  of  the  charter  there  is  no  o))- 
ligation  on  the  appellee  to  discharge  any  public  duty,  and  that 
«uch  a  grant  is  in  violation  of  section  1  of  the  Bill  of  Rights, 
declaring  "that  all  freemen  when  they  form  a  social  compact 
are  equal,  and  that  no  man  or  set  of  men  are  entitled  to  ex- 
clusive, separate  public  emoluments  or  privileges  from  the 
community,  but  in  consideration  of  public  services." 

It  was  held  in  the  case  of  Williams  v.  Camraack,  27  Missis- 
sippi, 209,  that  a  similar  clause  in  the  constitution  of  that 
State  **was  directed  against  superiority  of  personal  and  polit- 
ical rights,  and  a  denial  of  all  title  to  individual  privileges, 
honors  and  distinctions  from  the  community,  but  for  public 
services." 

This  court  has  differed  as  to  the  meaning  of  this  provision 
of  the  Bill  of  Rights  in  determining  the  constitutionality  of 
State  legislation,  but  we  all  doubtless  concur  that  sound  policy 
requires  uniformity  and  equality  in  taxation  as  near  as  may  be 
practicable,  and  that  those  desiring  the  protection  to  person 
and  property  from  the,State  government  must  bear  their  pro- 
portion of  the  burden.  This  doctrine  is  fundamental,  as  has 
been  held  bj'  the  courts  of  every  State  in  the  Union. 

The  purposes  of  this  cor])oration  are  clearly  set  forth  in  its 
charter,  and  the  exemption  based  on  the  consideration  that 
the  object  in  view  will  be  attained,  **and  so  long  as  the  prop- 
erty is  occupied  by  the  board  of  trade  for  the  purposes  contem- 
plated in  its  organization  the  pro])erty  is  exempt  from  State 
taxation."  It  is  distinctly  alleged  that  these  ]niblic  duties 
have  bpen  ])erformed  and  were  being  discharged  when  this  levy 
was  made  upon  the  cor])orate  property. 
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It  can  not  be  maintained  from  the  provisions  of  the  charter, 
or  the  legislation  in  reference  to  it  that  the  primary  object  of 
the  organization  was  to  advance  the  private  interests  of  those 
connected  with  it.  A  few  public-spirited  citizens  have  devoted 
the  uee  of  this  private  property  to  the  public  good,  reaping 
only  the  incidental  benefits  that  must  necessadlj' accrue  to  the 
entire  commercial  world. 

The  corporatipn  can  engage  in  no  business  or  traffic,  and  the 
legislature  seeing,  as  this  court  must  presume,  the  public  ben- 
efits resulting  from  the  organization,  has,  since  the  date  of  the 
exemption  by  special  enactments  accepted  by  the  corporation, 
imposed  upon  it  the  discharge  of  public  duties  that  otherwise 
belonged  to  the  municipal  government  of  the  city  in  which 
this  property  is  located.  The  legislature  and  the  general  coun- 
cil of  the  city  of  Louisville  have  each  made  this  exemption  in 
consideration  of  the  public  benefits  derived  from  the  organiza- 
tion, and  while  the  mere  incidental  advantage  arising  to  the 
public  from  the  promotion  of  private  interests  will  not  author- 
ize this  character  of  legislation,  when  private  property  or  its 
use  is  devoted  to  the  public  in  the  manner  alleged  in  the  peti- 
tion of  the  appellee  and  evidenced  by  its  charter,  an  exemption 
from  taxation  based  on  such  a  consideration  should  be  upheld. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations, 
says:  "But  what  is  for  the  public  good,  and  what  are  public 
purposes,  and  what  does  properly  constitute  a  burden,  are 
qui3stions  which  the  legislature  must  decide  on  its  own  judg- 
ment, and  in  respect  to  which  it  is  vested  with  a  large  discre- 
tion which  can  not  be  controlled  by  the  courts,  except,  perhaps, 
where  its  action  is  clearly  evasive,  and  where  under  a  pretense 
of  a  lawful  authority  it  has  assumed  to  exercise  one  that  is  un- 
lawful."    (Cooley's  Cons.  Limitations,  page  155,  5th  edition.) 

The  cases  cited  by  counsel  for  the  appellant  have  but  little, 
if  any,  analogy  to  the  case  before  us.  In  the  case  of  Lowell  v. 
City  of  Boston,  111  Mass.,  454,  a  tax  was  levied  .to  rebuild  the 
houses  of  citizens  that  had   ))een  destroyed   by  fire,  and  the 
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court  very  properly  held  that  the  tax  was  not  levied  for  a  pub- 
lic purpose,  but  was  taking,  by  means  of  taxation,  the  money 
of  A  to  rebuild  the  property  of  B. 

In  the  case  of  the  Brewer  Brick  Co.  v.  Brewer,  62  Maine,  62, 
the  plaintiffs,  citizens  of  the  town  of  Brewer,  claimed  that  its 
property  was  exempt  from  taxation  by  reason  of  the  by-laws 
of  the  town  exempting  manufacturing  establishments  from 
such  Ijurdens.  It  was  held  that  neither  the  town  nor  the  leg- 
islature was  vested  witli  such  a  power.  That  ^'as  a  case  of  the 
exemption  of  private  property  from  its  share  of  the  burden, 
and  if  the  legislature  of  this  State  had  exempted  from  taxation 
the  large  business  house  of  one  of  the  merchants  connected 
with  the  present  corporation,  by  reason  of  the  incidental  ben- 
efits the  city  of  Louisville  received  from  his  individual  enter- 
prise, it  would  be  analogous  to  the  cases  cited  by  counsel  and 
open  to  constitutional  objection. 

In  the  case  of  Gordon  v.  The  Winchester  Building  Asso- 
ciation, 12  Bush,  110,  the  corporation  was  invested  with 
the  power  to  loan  its  money  at  a  greater  rate  of  interest 
than  the  other  banks  of  the  State  or  the  private  citizen,  and 
than  was  allowed  by  the  general  law.  There  was  no  considera- 
tion expressed  or  given  for  this  privilege,  and  such  partial  leg- 
islation in  favor  of  one  to  the  exclusion  of  others  who  are 
necessarily  to  be  affected  by  it  can  not  be  sustained. 

In  that  case  a  special  privilege  was  granted  the  association 
with  no  other  consideration  than  its  purpose  to  loan  money 
and  compel  the  borrower  to  pay  a  rate  of  interest  that  would 
have  been  usurious  if  borrowed  from  any  other  corporation  or 
individual. 

It  was  a  discrimination  in  favor  of  one  to  the  exclusion  of 
all  others. 

Taxation  may  be  imposed  for  other  than  mere  governmental 
purposes,  and  where  the  sovereign  power  can  impose  the  tax 
it  certainly  has  the  right,  by  contract  based  upon  a  considera- 
tion for  the  ])ublic  good,  to  relieve  property  from  a  burden  for 
which  it  would  otherwise  be  liable,  and  the  fact  that  the  con- 
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tract  is  with  a  private  corporation  can  make  no  difference,  and 
the  presumption  is  always  in  favor  of  the  validity  of  the  grank 
(State  Bank  of  Ohio  v.  Knoop,  16  Howard,  869. ) 

Mr.  Justice  Black,  in  the  case  of  Sharpless  v.  The  Mayor  of 
Philadelphia,  21  Penn.,  147,  delivering  the  opinion  of  the 
court,  said:  **It  is  a  grave  error  to  suppose  that  the  duty  of  a 
State  stops  with  the  establishment  of  those  institutions  which 
are  necessary  to  the  existence  of  government,  such  as  those  for 
the  administration  of  justice,  the  preservation  of  peace,  and 
the  protection  of  the  country  from  foreign  enemies.  Schools, 
colleges  and  institutions  for  the  promotion  of  the  arts  and 
sciences  which  are  not  absolutely  necessary,  but  highly  Useful, 
are  also  entitled  to  a  public  patronage  enforced  by  law.  To- 
aid,  encourage  and  stimulate  commerce,  domestic  and  foreign, 
is  a  duty  of  the  sovereign  as  plain  and  as  universally  recognized 
as  any  other."  We  think  it  can  not  be  doubted  (if  such  waa 
the  true  test,  which  I  deny)  but  that  the  legislature  could 
have  empowered  the  city  of  Louisville  to  have  imposed  a  tax 
for  the  purchase  of  a  building  to  be  devoted  to  the  same  use. 
and  conducted  at  the  expense  of  the  city. 

It  was  on  the  faith  of  the  grant  that  the  individual  members 
of  this  corporation  invested  their  money  in  the  property  sought 
to  be  taxed,  based  upon  a  contract  with  the  State,  as  binding 
as  if  made  between  twd  of  its  citizens. 

Nor  is  the  State  now  complaining.  The  act  exempting  this 
property  remains  on  the  statute  book  unrepealed,  and  the  tax 
is  now  attempted  to  be  coerced  wpon  no  other  ground  than 
that,  in  the  opinion  of  the  collecting  oflScer,  the  exemption  is 
in  violation  of  the  Constitution. 

The  right 'to  repeal  or  modify  the  charter  is  expressly  re- 
served by  the  terms  of  the  grant,  and  still  neither  a  legislative 
repeal  nor  a  modification  of  the  act  of  exemption  has,  so  far 
as  appears  from  the  record,  ever  been  attempted,  but,  on  the 
contrary,  the  legislative  branch  of  the  State  government,  in- 
June,  1885—3 
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stead  of  repealing  this  exemption,  has  been  gradually  imposing 
on  the  corporation  the  exercise  of  public  duties. 

It  is  not  alleged  in  the  pleadings  or  maintained  in  the  argu- 
ment that  the  corporation  has  been  adding  to  the  value  of  tiie 
corporate  property  with  a  view  of  avoiding  taxation. 

No  such  question  is  before  us,  and  when  a  court  of  equity 
undertakes  to  deprive  the  legislature  of  the  right  to  exercise 
its  discretion  as  to  what  constitutes  the  public  welfare,  it  is  an 
assumption  of  power  that  does  not  belong  to  the  judicial  tri- 
bunals of  the  State. 

The  legislative  power  to  make  such  exemptions  has  been 
sustained  by  this  court  in  Johnson  v.  Commonwealth,  7  Dana, 
.388;  Farmers  Bank  v.  Commonwealth,  6  Bush,  127;  City  of 
Louisville  v.  Commonwealth,  1  Duvnll,  295;  E.  &  P.  Railroad 
V.  Trustees,  12Bush, — ;  Keith  v.  Hamilton,  5 Bush,  458;  Com- 
monwealth V.  Owensboro  Railroad,  5  Ky.  Law  Rep.,  650. 

For  these  reasons  I  must  dissent  from  the  views  expressed  in 
the  principal  opinion. 

Russell  <fe  Helm  for  appellant. 

Brown  &  Davie  for  appellee. 


L.  &  N.  R.  R.  Co.  V.  WILLIS, 
(Filed  May  7,  1885.) 

Railroad— Injury  to  infant— Right  of  father  to  sue— A  railroad  employing 
a  minor  to  act  as  brakeman,  or  in  any  other  dangerous  cajiacity,  without  the 
knowledge  or  consent  of  his  father  assumes  all  risks  incident  to  such  ser- 
vice, and  is  liable  to  the  father  for  injuries  sustained  by  the  boy  in  the 
course  of  the  employment,  though  occasioned  ^y  the  boy's  own  negligence 
or  unskillfulness. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  W.  J.  Willis,  recovered  a  judgment  in  the 
lower  court  for  $500  for  trouble  and  expense  in  caring  for  his 
son  and  the  loss  of  his  service,  arising  from  an  injur}'  to  him 
while  engaged  in  coupling  the  cars  of  the  appellant. 
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The  father  bases  his  right -fcq -recover  upon  the  fact  that  his 
son  was  under  age;  and  that  the  appellant,  without  his  knowl- 
edge or  consent,  employed  and  permitted  the  son  to  render 
service  for  it  in  the  hazardous  capacity  of  brakeman. 

The  answer  denies  the  allegations  of  the  petition  and  alleges 
affirmatively,  among  other  matters,  that  the  injury  resulted 
solely  from  the  son's  negligence. 

If  this  statement  were  material,  yet  it  is  denied,  because  the 
order  filing  the  answer  recites,  that  ^y  consent  its  affirmativb 
statements  are  traversed. 

It  appears  that  the  son  had,  prior  to  the  date  of  the  injury, 
been  in  the  employ  of  the  appellant  for  wages,  but  had  been 
discharged;  and  that  when  the  injury  was  received  he  was  vol- 
untarily acting  as  brakeman  by  the  request  or  at  the  instance 
of  the  conductor  in  charge  of  the  train. 

It  consisted  of  sixteen  cars,  and  had  but  one  brakeman  be- 
side the  son  upon  it,  although,  according  to  the  testimony,  at 
least  three  were  necessary  or  usual,  and  although  the  con- 
ductor testifies  that  he  did  not  know  when  or  where  the  son 
boarded  the  train,  yet  it  is  quite  evident  that  he,  as  ap])enant'8 
general  agent  for  all  purposes  relating  to  the  running  of  it, 
knew  long  before  the  accident  occurred  that  the  son  was  ren- 
dering the  appellant  service  as  brakeman,  and  in  fact  the  con- 
tluctor  was  giving  directions  to  him  as  such,  and  as  to  the  very 
work  he  was  doing  when  the  accident  occurred. 

It  is  not  necensary  that  he  should  have  been  employed  for 
wages  when  the  injury  was  received  in  order  that  the  father 
may  recover.  If  he  was  then  rendering  service  for  the  appel- 
lant by  the  request  or  direction  of  its  general  agent  as  to  the 
business  in  hand,  and  which  was  certainly  of  a  character  dan- 
gerous to  life  and  limb,  then,  being  under  age,  it  was  a  ^yrong- 
ful  interference  with  the  right  of  the  a})pellee  to  control  him. 

The  conductor  knew  from  his  appearance  that  he  was  under 
age,  and  he  received  and  used  him.  This  was  an  exercise  of 
dominion  and  illegal  control  over  him  by  the  general  agent  of 
the  appellant,  at  war  with  the  father's  rights.^ 
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The  appellant  can  not  shelter  under  the  claim  that  it  didf 
not  know  that  the  appellee  objected  to  the  son  rendering  the- 
service,  since  it  was  its  duty  to  know  that  the  appellee  waa^ 
willing  to  it  before  it  took  control  of  him. 

The  duty  of  the  father  to  educate  and  maintain  the  son  en- 
titled the  former  to  the  son's  services,  and  placed  him  in  the 
attitude  of  a  master  to  him  or  create  the  relation  of  master 
and  servant;  and  any  interference  with  the  master's  right  to- 
control  the  servant  by  another  renders  the  latter  liable  at  least, 
for  any  injury  that  was  likely  to  result  from  such  illegal  con- 
duct. If  one  engages  the  servant  of  another  in  an  obviously 
dangerous  business,  he  renders  himself  responsible  for  any  in- 
jury the  servant  may  sustain  while  so  engaged,  and  which  can 
rationally  be  attributed  to  the  undertaking;  and  this  is  so^ 
even  if  the  injury  results  immediately  from  the  neglect  or  un- 
skillfulness  of  the  servant,  owing  to  the  fact  that  the  person 
by  so  illegally  interfering  assumes  all  the  risk  incident  to  the 
service. 

The  instructions  in  the  case  conform  to  this  rule.  The  lower 
court  in  saying  in  the  first  instruction  that  if  the  son  was  **em- 
ployed,"  etc.,  must  be  understood  as  meaning  simply  that  if 
the  son  was  then  rendering  service  for  the  appellant,  and  not. 
that  he  must  have  been  engaged  at  the  time  under  a  contract 
for  wages;  and  there  is,  therefore,  no  conflict  between  the  evi- 
dence and  the  instruction,  and  it  does  not  seem  to  us  to  as- 
sume, as  counsel  claim,  that  the  conductor  had  the  authority 
from  the  appellant  to  employ  the  son. 

Judgment  affirmed. 

L.  A.  Weakley  and  Wm.  Lindsay  for  appellant. 

L.  C.  Willis  for  appellee. 


MATTHEWS  v.  ALBRITTEN. 
(Filed  December  2,  1884.) 

Resulting  trusts— Rights  of  creditors— Where  the  purchase  price  of  land  is 
paid  by  A,  but  the  land  is  conveyed  to  B  for  the  purpose  of  defrauding  A's- 
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•creditors,  they  maj  subject  it  to  the  paymeDt  of  their  debts;  and  It  Is  im- 
material whether  the  debts  were  created  before  or  after  the  making  of  the 
deed.  General  Statutes,  chapter  18,  forbidding  resulting  trusts  in  such  cases 
applies  only  to  parties  to  the  transaction  and  not  to  creditors. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  brought  this  action  to  subject  real  property,  the 
legal  title  of  which  is  in  appellee,  J.  E.  Albritten,  to  the  satis- 
faction of  a  judgment  against  appellee,  R.  T.  Albritten,  upon 
which  an  execution  was  issued  and  returned  no  property  found* 

It  is  stated  substantially  in  the  original  and  amended  peti- 
tions that  the  property  in  question  was  bid  for  and  purchased 
at  a  public  sale  by  J.  E.  Albritten,  who  received  a  deed  there- 
for, but  that  the  imrchase  price  was  actually  paid  by  R.  T.  Al- 
britten; that  the  conveyance  was  without  any  consideration 
from  the  former,  but  under  an  agreement  between  them  it  was 
made  to  him,  and  he  has  ever  since  the  sale  held  the  property 
in  secret  trust  for  the  use  of  the  latter,  who  is  the  real  and 
beneficial  owner. 

The  question  presented  by  the  appeal  is  whether  the  state- 
ments contained  in  the  original  and  amended  petitions  being 
taken  as  true,  the  property  is  subject  to  the  payment  of  appel- 
lant's debt,  which  was  created  since  the  execution  of  the  deed 
to  J.  E.  Albritten.  And  the  determination  of  that  question 
depends  upon  the  proper  meaning  and  application  of  section 
19,  article  1,  chapter  18,  General  Statutes,  which  is  as  follows: 
**When  a  deed  shall  be  made  to  one  person  and  the  consid- 
eration shall  be  paid  by  another,  no  use  or  trust  shall  result  in 
favor  of  the  latter;  but  this  shall  not  extend  to  any  case  in 
which  the  grantee  shall  have  taken  a  deed  in  his  own  name 
without  the  consent  of  the  person  paying  the  consideration,  or 
when  the  grantee,  in  violation  of  some  trust,  shall  have  pur- 
»chased  the  land  deeded  with  the  effects  of  another." 

Before  the  adoption  of  the  Revised  Statutes,  which  contained 
•A  provision  the  same  as  the  section  quoted,  when  a  deed  was 
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made  oonveyiDg  real  property  to  one  person,  the  coneideratioiy 
therefor  being  paid  by  another,  a  trust  resulted  in  favor  of  the 
latter  which  he  might  enforce,  although  the  deed  was  so  made 
in  pursuance  of  an  agreement  between  them.  And  then  of 
course  there  was  no  question  of  the  right  of  creditors  by  proper 
proceedings  to  subject  the  property  thus  held  to  the  payment 
of  debts  of  the  cestui  que  trust,  whether  existing  at  the  time 
or  created  subsequent  to  the  deed.  Now,  however,  no  use  or 
trust  results  except  in  the  two  cases  mentioned  in  section  19.. 
And  the  question  arises  whether  the  change  of  the  law  was  in- 
tended to  ax)ply  to  and  affect  the  rights  of  creditors  as  they 
previously  existed,  or  to  be  restricted  in  its  application  to  the-. 
parties  to  the  transaction. 

The  reason  for  the  change,  so  far  as  the  parties  themselves* 
are  concerned,  is  apparent.  For  generally  the  object  and  effect' 
of  an  agreement,  whereby  the  legal  title  to  real  property  is*, 
vested  in  one  party,  while  the  consideration  is  paid  by  another,, 
is  to  defraud  creditors  and  purchasers,  hence  it  is  now  de- 
clared not  to  be  the  policy  of  the  law  to  uphold  and  enforce  a. 
secret  trust  in  favor  of  a  person  paying  the  consideration  who. 
voluntarily  consents  for  the  legal  title  to  be  in  another.  But. 
there  is  no  reason  why  a  creditor  should  be  denied  relief  in. 
equit}'  whenever  property  for  which  his  debtor  has  paid  the' 
consideration,  and  of  which  he  has  the  actual  use  and  benefit, 
is  by  a  fraudulent  arrangement  placed  beyond  the  reach  of 
legal  process.  And  unless  the  intention  of  the  legislature  to- 
extend  the  application  of  section  19  to  creditors,  and  thus  take- 
from  them  a  remedy  they  once  undoubtedly  had,  it  should  not. 
be  done. 

By  section  20  it  is  provided  in  express  terms  that  such  deeds- 
shall  be  deemed  fraudulent  as  against  existing  debts  and  lia- 
bilities. But  it  does  not  necessarily  follow  that  the  legislature 
intended  thereby  to  sanction  such  transactions  as  against  debts 
and  liabilities  of  the  cestui  que  trust  subsequently  created. 
For  if  it  l)e  made  to  appear  at  any  time  that  real  property  for 
which  a  party  has  paid  the  consideration  is  in  fact  held  ii>» 
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secret  trust  for  his  use,  and  that  he  does  have  the  use  and  en- 
joyment of  it,  there  is  no  reason  why  it  should  not  be  made 
subject  to  his  debts  and  liabilities  though  created  subsequent 
to  the  deed  under  which  it  is  held.  If  fraudulent  in  the  be- 
ginning as  to  existing  debts  and  liabilities,  the  transaction 
continues  fraudulent  so  long  as  the  property  is  held  in  the 
same  manner  and  for  the  same  purpose. 

It  is  not  in  terms  provided  in  section  19,  nor  can  it  be  fairly 
implied  that  the  legislature  intended  to  deprive  the  creditor  of 
the  right  to  subject  property  thus  held,  and,  in  our  opinion, 
upon  the  statement  of  facts  alleged  by  appellant,  he  was  en- 
titled to  the  relief  sought,  and  the  court  erred  in  sustaining 
the  demurrer  to  the  original  and  amended  petitions. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded. 

D.  G.  Park  for  appellant. 

W.  W.  Robertson  for  appellee. 


GAYLE,  &c.  V.  OWEN  COUNTY  COURT. 
(Filed  May  7,  1885.) 

■  1.  Liquor  Ucenee— Discretion  of  county  judge— It  is  entirely  within  the 
disoretion  of  the  county  judffe  to  grant  or  to.  refuse  a  license  to  seH  liquor, 
and  an  injunction  should  not  Issue  to  restrain  him  from  refusing  the  license. 

2.  Constitutional  law— Subject-matter  embraced  in  title  of  act— An  act, 
entitled  ''An  act  to  authorize  the  vote  to  be  taken  on  the  proposition  to  sell 
spirituous  liquors/'  a  provision  fixing  a  penalty  for  druggists  violating  the 
act  is  not  foreign  to  the  title.. 

3.  Constitutional  and  unconstitutional  provisions  of  act— Where  the  sev- 
eral provisions  of  an  act  are  separable  the  fact  that  one  is  unconstitutional 
does  not  invalidate  the  entire  act. 

4.  Voters  on  local  option— The  act  was  not  unconstitutional  because  it 
allowed  districts  that  had  previously  adopted  "local  option"  to  vote  on  the 
question. 

5.  Mode  of  taking  vote— Variance  in  the  form  of  putting  the  question  to 
the  voter  from  that  prescribed  in  the  act  did  not  invalidate  the  election. 

Appeal  from  Owen  Circuit  Coiii't. 

Opinion  of  the  court  by  Judj^e  Pryor. 

By  an  act  of  the  legislature,  ap])roved  May  9,  1884,  the 
voters  of  the  couiitv  of  Ownn  were  authorized  to  vote  at  the 
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ensuing  August  election  on  the  proposition  **as  to  whether  or 
not  spirituous,  vinous,  or  malt  liquors,  or  any  mixture  thereof, 
may  be  sold  in  Owen  county  as  a  beverage." 

The  officers  of  the  election  were  required  to  propound  to  each 
voter  who  might  vote  the  question  ** are  you  in  favor  of  the 
sale  of  spirituous,  vinous  and  malt  liquors  in  Owen  county  as 
a  beverage,"  and  when  the  vote  is  cast  to  record  it  for  or 
against  the  proposition  so  as  to  express  the  will  of  the  voter  on 
the  question. 

The  election  seems  to  have  been  conducted  as  required  by 
the  provisions  of  the  act  resulting  in  a  majority  vote  against 
the  sale  of  liquor  as  a  beverage. 

The  appellants,  several  in  number,  who  were  hotel  keepers 
in  the  county  at  the  time  the  vote  was  taken  and  engaged  in 
retailing  spirituous,  vinous  and  malt  liquors,  made  or  (some  of 
them)  application  to  renew  their  tavern  license  with  the  priv- 
ilege of  selling  ardent  spirits.  The  county  judge  refused  to 
grant  the  license,  and  from  this  refusal  the  appellants  have 
resorted  to  a  court  of  equity,  alleging  that  the  county  judge 
refused  to  renew  the  license  in  anticipation  of  the  vote  about 
to  be  taken  under  the  act,  believing  that  a  majorit}'  of  those 
within  the  particular  locality  were  in  favor  of  the  law  and  op- 
posed to  the  sale  of  liquor  as  a  beverage,  or  that  a  majority  in 
the  county  would  favor  prohibition;  that  the  county  judge 
had  no  other  reason  for  denying  the  several  applications  and 
by  reason  of  such  action  on  his  part  and  the  additional  reason 
that  the  act  was  unconstitutional,  if  enforced  would  work 
irreparable  injury  in  reducing  the  value  of  their  property  and 
destroying  their  business.  They  applied  to  the  chanceller  for 
an  injunction,  enjoining  the  clerk  and  judge  of  the  county 
court  from  spreading  on  the  records  of  the  court  the  result  of 
the  vote,  which,  when  made  of  record  by  the  provisions  of  the 
act,  was  to  be  evidence  that  all  proceedings  under  it  were  prop- 
erly and  regularly  had.  An  injunction  was  granted,  and  by 
an  amended  petition  a  mandamus  was  asked  for  directing  the 
judge   and  clerk  to  refrain  from  exercising  this   ministerial 
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duty.  No  objection  was  taken  below  to  the  manner  in  which 
the  action  was  instituted,  or  the  question  raised  as  to  the  right 
of  the  several  hotel  keepers,  who,  if  wronged,  had  each  an  in- 
dependent cause  of  action  to  unite  as  plaintiffs  and  present  in 
the  one  action  their  several  complaints,  and,  therefore,  it  is 
unnecessary  to  determine  this  question. 

The  act  has  been  assailed  upon  the  ground  tbiat  it  is  in  vio- 
lation of  the  Constitution,  and  the  decision  of  that  question 
-determines  the  right  of  the  appellants  to  the  relief  sought.  If 
the  act  is  constitutional,  and  their  application  heard  by  a  tri- 
bunal having  the  sole  jurisdiction  to  pass  on  the  facts,  there 
can  be  no  equity  in  their  petition.  In  such  a  case  the  influ- 
ences operating  on  the  mind  of  the  judge  in  the  decision  of  the 
case,  either  for  or  against  the  parties,  are  not  the  subjects  of  in- 
vestigation by  the  chancellor,  nor  would  he  interpose  by  in- 
junction to  restrain  the  action  of  the  county  judge,  however 
erroneous  his  decision  might  have  been  on  the  merits  of  the 
application.  The  resort  to  a  mandamus  was  the  proper  rem- 
edy to  prevent  the  entry  of  the  vote  upon  record  if  the  act  was 
unconstitutional,  and  whether  an  injunction  could  be  resorted 
to  as  another  and  distinct  remedy  is  not  material  to  decide. 

In  the  matter  of  license  to  keep  a  hotel  or  to  retail  spirituous 
liquors  the  judge  of  the  county  court  has  a  large  discretionary 
power,  and  while  this  discretion  is  judicial  the  chancellor  will 
not  control  its  exercise  or  prohibit  the  inferior  court  from  act- 
ing when  the  case  is  within  its  jurisdiction. 

The  judge,  from  his  own  knowledge,  may  suspend  or  arrest 
the  exercise  of  such  a  privilege  when  conferred.  No  one  is 
presumed  to  know  more  of  the  wants  of  the  people  he  repre- 
sents than  the  judge  of  the  county  court,  and  certainly  no  one 
more  interested  in  elevating  their  moral  and  social  condition, 
still  if  the  act  is  unconstitutional  it  should  not  be  made  the 
ground  for  refusing  future  applications,  and  as  the  case  is  here, 
and  that  question  fully  discussed,  it  is  proper  to  pass  on  the 
constitutionality  of  the  act. 
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The  title  of  the  act  "authorizes  the  vote  to  be  taken  on  the 
proposition  to  sell  spirituous  liquors  as  a  beverage,"  and  it  is 
argued  because  some  of  the  provisions  of  the  act  prescribe  new 
rules  of  evidence  for  punishing  those  who  violate  its  provisions, 
and  fix  a  penalty  against  druggists,  that  such  subjects  are  for- 
eign to  the  title  and  have  no  direct  connection  with  it. 

In  Philips  v.*Covington  Bridge  Co.,  and  in  many  other  cases, 
this  court  has  said ''that  none  of  the  provisions  of  a  statute 
should  be  regarded  as  unconstitutional  when  they  all  relate 
directly  to  the  same  subject,  have  a  natural  connection  and  are 
not  foreign  to  the  subject  expressed  in  the  title."  There  is  no 
provision  of  the  act  but  what  has  a  direct  connection  with  the 
subject-matter  of  the  title.  The  law  enacted  is  to  prohibit  the 
sale  of  spiritous  liquors  in  the  county  of  Owen,  and  to  be  en- 
forced when  a  majority  of  those  voting  favor  the  proposition. 
It  is  declared  an  offense  to  sell,  and  the  penalty  is  imposed; 
the  law  is  declared;  the  punishment  is  fixed  and  the  remedy 
given;  all  having  a  direct  connection  with  the  title  of  the  act, 
and  without  such  provision  the  law  would  be. incomplete.  That 
it  provides  the  manner  in  which  druggists  shall  sell  or  phy- 
sicians prescribe  it  is  not  foreign  to  the  title,  but  embraced  by 
it  and  has  a  material  connection  with  it.  The  fact  that  when 
the  selling  is  at  a  meeting  or  gathering  of  people,  the  law  con- 
clusively presumes  that  those  in  charge  of  the  meeting  fur- 
nished the  liquor  is  of  doubtful  constitutionality,  still  this  will 
not  prevent  the  punishment  under  the  ordinary  rules  of  evi- 
dence, and  if  the  objectionable  feature  is  erased  from  the  act 
leaves  it  a  complete  law,  and  so  of  the  question  made  under  the 
8th  section. 

The  fact  that  some  one  or  more  provisions  of  an  act  are  un- 
constitutional does  not  invalidate  so  much  of  the  act  as  is  not 
open  to  constitutional  objection,  when,  if  the  objectionable 
features  are  stricken  out  the  law  can  be  enforced,  or  is  still  a 
complete  law.  The  second  ground  of  objection  is  that  the 
election  was  not  free  and  equal,  because  some  of  the  county 
districts  in  the  c->unty  had  already  voted  local  option,  and  were 
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not  to  be  affected  by  the  result;  that  if  a  majority  voted 
against  the  law  local  option  still  prevailed  in  those  districts. 
This  was  a  mere  question  of  legislative  policy  to  be  determined 
by  the  legislature  and  not  the  courts.  By  legislative  enact-* 
ment  it  had  been  provided  that  certain  districts  should  sell, 
whisky  and  that  right  denied  or  not  given  to  other  districts  in 
the  same  county,  and  it  might  as  well  be  maintained  that  it- 
was  unconstitutional  to  give  one  part  of  the  county  the  right 
to  sell  and  deny  the  right  to  the  other,  as  to  say  that  the  legis- 
lature had  no  power  to  leave  this  question  in  the  same  condi- 
tion  it  was  when  the  law  was  passed,  in  the  event  its  provisions 
were  rejected  by  a  majority  vote. 

The  same  rules  do  not  govern  this  character  of  elections  or 
prevail  that  must  be  followed  in  the  election  of  officers  under 
the  Constitution;  in  fact  the  voters  are  not  enacting  the  law, 
but  the  legislature,  and  as  a  matter  of  favor  to  the  people  or 
the  voters  the  legislature  has  in  effect  provided  that  it  shall, 
not  become  operative  until  a  majority  vote  approve  it.  In 
consulting  the  wishes  of  the  people  no  voice  should  have  been 
silenced,  as  all  were  directly  interested  in  the  result;  those  in 
favor  of  the  retail  of  whisky  in  the  local  option  district  were- 
permitted  to  vote  as  well  as  those  opposed  to  it.  (Common- 
wealth V.  Weller,  14  Bush,  218. ) 

The  legislature  has  consulted  the  will  of  each  and  every  per- 
son who  can  receive  its  benefits,  and  who  was  a  legal  voter 
under  the  Constitution,  and  in  Marshall  v.  Donovan,  10  Bush, 
681,  those  were  allowed  to  vote  who  had  no  such  constitutional 
right,  but  upon  whom  the  burden  of.  taxation  rested,  and, 
therefore,  should  receive  the  benefits. 

The  legislature  has  selected  the  agencies  in  this  case  to  de- 
termine the  final  effect  of  the  statute,  and  this  right  or  power 
in  the  legislature  has  i)een  too  long  conceded  to  be  now  re- 
garded as  an  open  question. 

It  is  further  insisted  that  the  voters  were  not  asked,  when 
voting,  the  proper  question.  Some  were  asked  the  question: 
**Are  you  for  whisky  or  against  it?"  and  others,  **How  do  you 
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vote  on  the  whisky  question?"  while  the  act  required  them  to 
be  asked  **Are  you  in  favor  of  the  sale  of  spirituous,  vinous 
and  malt  liquors  in  Owen  county  as  a  beverage?"  There  is 
no  fraud  alleged  or  any  fact  showing  that  the  voters  were  de- 
ceived or  in  ignorance  of  the  provisions  of  the  act  in  regard  to 
which  they  were  voting,  nor  would  such  an  irregularity  have 
invalidated  the  election.  The  order  for  the  election  had  been 
•entered  on  the  order  book  of  the  county  by  the  county  judge, 
and  the  same  published  for  weeks  before  the  election.  An  in- 
telligent people  must  be  presumed  to  have  known  what  they 
were  voting  for,  and,  besides,  the  questions  propounded  were  as 
much  prejudicial  to  the  one  side  as  the  other,  and  that  a  ma- 
jority voted  for  the  measure  is  not  controverted. 

It  results,  therefore,  that  the  judgment  denying  the  man- 
damus and  dissolving  the  injunction  was  proper,  and-  is,  there- 
fore, aflBrmed. 

W.  Montfort  and  O.  B.  Hallam  for  appellants. 

Thos.  R.  Gordon  and  Joseph  Blackwell  for  appellees. 


KENTUCKY  BAR  ASSOCIATION. 

The  next  meeting  of  the  State  Bar  Association  will  be  held 
vat  Crab  Orchard  Springs  July  8  and  9.  The  executive  commit- 
tee have  already  received  assurances  from  a  number  of  lawyers 
from  different  parts  of  the  State  of  their  intention  to  be  pres- 
ent. The  programme  has  not  yet  been  completed,  but  parts  of 
it  have  been  decided  on.  There  will  be  an  address  by  the  presi- 
dent. Judge  Wm.  Lindsay,  and  papers  read  by  Messrs.  Malcolm 
Yeaman,  of  Henderson,  Thos.  Speed  and  C.  B.  Seymour,  of 
Louisville,  and  others  not  yet  announced.  Among  the  ques- 
tions for  discussion  are  the  following: 

1st.  Should  there  be  any  changes  made  in  the  law  of  jury 
trials? 

2d.  Which  is  the  better  theory  of  the  property  rights  grow- 
ing out  of  the  marriage  relation,  that  of  the  civil  or  of  the 
common  law? 
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8d.  What  is  ecu  tempt,  and  should  there  be  any  further  legis* 
lation  op  that  subject? 

4th.  Should  there  be  a  revision  of  the  General  Statutes? 

The  report  of  the  last  annual  meeting  is  now  being  prepared ' 
and  will  be  ready  for  delivery  in  a  short  time.     Further  details^ 
of  the  coming  meeting  will  also  be  announced  in  a  few  days  by 
circular  from  the  committee.     Arrangements  have  been  made 
for  reduced  rates  on  all  the  railroads  and  at  the  hotel. 


NEW  BOOKS. 

Estee's  Pleading,  Practice  and  Forms  adapted  to  actions  under 
the  State  Codes  of  Procedure.  By  M.  M.  Estee.  8d  edition 
revised  and  enlarged  by  Carter  P.  Pomeroy.  8  vols.  A.  L. 
Bancroft  &  Co.,  San  Francisco,  Cal.,  1885. 

The  first  edition  of  this  work  was  issued  in  1869,  and  this  is 
the  third  edition  edited  b}^  Mr.  Pomeroy,  editor  of  the  West 
Coast  Reporter.  It  is  essentially  a  practitioner's  book,  aiming 
to  digest  and  arrange  in  an  order  covenient  for  ready  reference 
the  cases  on  the  subject  of  Pleading  and  Practice  under  the 
Codes.  The  writer  commences  with  the  first  inquiry  made  by 
the  practitioner,  and  advances  with  him  step  by  step  to  final 
judgment  or  disposition  of  the  case  on  appeal.  The  text  is 
illustrated  by  forms  suitable  to  almost  every  conceivable  action 
from  the  common  count,  for  money  had  and  received,  to  the 
equitable  action  for  specific  performance.  These  forms  are 
specially  adapted  to  the  practice  in  the  three  Pacific  States, 
California,  Nevada  and  Oregon,  but  as  the  Codes  in  all  the 
States  are  very  similar  it  is  promised  that  the  forms  shall  be 
found  useful  in  every  Code  State. 


The  Theory  and  Principles  of  Law.  By  Sydney  K.  Smith 
(formerly  of  the  Louisville),  now  of  the  St.  Louis  Bar^ 
Herald  Print,  Columbia,  Mo.,  1884.     $8. 
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This  little  volume  seems  to  be  an  abridgemeut  of  Black- 
fltone's  Commentaries.  We  have  examined  several  chapters 
and  find  the  statements  clear  and  accurate.  This  field  has, 
however,  already  been  well  worked,  and  we  do  not  exactly  know 
the  raison  d'etre  of  this  work  unless  it  be  for  use  in  the  larger 
colleges  where  the  senior  classes  might  acquire  through  it 
means  that  general  acquaintance  with  the  law  which  Black- 
stone.  80  eloquently  argues  all  educated  men  (laymen  not  less 
than  lawyers)  should  possess. 
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authority  to  do  so,  is  personally  liable 77 


Digitized  by  VjOOQiC 


2  INDEX. 

ALIENATION  OF  ESTATES—  paoe. 

1.  right  to  vest  absolote  estate  in  one  in  fee  or  for  life  and  withhold 
powers  of  alienation 381 

2.  constrnctions  favorable  to  non-alienation  not  adopted 362 

ALIMONY— 

1.  pendente  litey  what  evidence  is  to  be  heard  in  fixing 216,  288 

2.  right  to^pendemie  ZiYe,  though  wife  had  been  previoosly  diyoroed  .  216 
■<$.  wife  can  uever  have  jodgmeut  vp.  husband  for  her  costs   ....    439 

4.  facts  to  be  considered  in  fixing  attorney's  fee 439 

•5.  attorney  may  compel  judgement  of  fee  sammarily 439 

6.  husband  worth   fl.OOO  but  crippled   and  helpless,  |350  alimony 
allowed 661 

ALLEYS— See  Street  Improvements,  3— 

1.  eflft'ct  of  mere  recital  in  deed  of  existence   of  alley  without  any 
grant  of  it 253 

'2^  cost  of  improving  alley,  how  apportioned 600 

APPEALS— See  New  Trial,  4,  6, 13,  16— 

1.  amount  in  controversy — where  plaintiff  is  appellant — where  defend- 
ant is  appellant 734,  137,  685 

2.  anwnut  in  controversy  is  that  clnimed  in  petition,  though  the  alle- 
gations are  insufiicient  to  sustain  the  claim 510 

3.  amount  in  controversy  in  contest  between  creditor  having  7iulla 
bonannd  auother  credit(»r  over  a  fund  in  hands  of  garnishee     .    .    652 

4.  accused  escaping  pending  his  appeal,  it  will  be  dismissed  ....  162 
i>.  transcript  tiled  out  (^  time,  court  dismisses  appeal  sua  sponte  .  .  214 
€.  party  moving  for  affirmance  as  delfny  case  must  file  the  entire 

transcript 288 

7.  no  reversal  on  partial  transcript  unless  pleadings   show  appellee 
not  entitled  to  relief 369 

8.  death  of  successful  party,  effect  on  right  to  appeal 288 

9.  no  reversal  in  order  that  issue  of  fact  may  be  more  clearly  .pre- 
sented by  the  pleadings ....     222 

10.  appeal  liee  from  order  of  circuit  court  refusing  to  allow  claim 
against  Commonwealth 289 

11.  court  trying  law  and  facts,  effect  of  its  conclusions  on  appeal,  702,  369 

12.  wtien  court  tries  both  law  andfact^t  and  no  motion   for   new  trial 

is  made,  what  can  be  considered  on  appeal 702 

13.  case  submitted  in  lower  court  on  its  merits  and  dismissed  for  want 
of  jurisdiction,  appellate  court  in  reversing  will  pass  on  the 
merits 450 

14.  every  y»rf<7?Hf»«f  presumably  cc»n-pc/ unless  record  shows  the  con- 
trary ;  original  petition  being  absent  presumed  to  contain  every 
allegation  necessary  to  support  judgment 450 

15.  no  appeal  from  void  order  or  judgment  until  motion  to  correct  is 
made 509,  510 

16.  no  reversal  for  errors  of  fact,  whether  found  by  court  or  jury, 
unless  the  finding  is  flagrantly  ajjainst  evidence 509 

17.  contest  between  creditor  and  assignee  for  benefit  of  creditors,  as 
to  right  to  a  fund,  judgment  in  favor  of  assignee  is  not  judg- 
ment for  payment  of  money,  therefore  no  damages  on  affirmance,  610 

18.  appeal  is  waived  by  coercing  satisfaction  of  judgment,  but  record 
evidence  of  coercion  must  be  tiled 610 

19.  misconduct  of  jury  first  complained  of  on  motion  for  new  trial, 

no  ground  for  reversal 523 

20.  errors  committed  on  both  sides  which  offset  each  other,  judgment 
affirmed 586 

21.  no  apjfeal  being  proper  from  county  to  circuit  court,  none  was 
proper  from  the  circuit  to  Superior  court 586 

22.  e.rception  to  tinul  judgment  is  unnecessary,  even  though  it  was 
prepared  by  counsel 661 
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APPBAL8— CoDtiDQed-—  page. 

28.  eonaent  of  parties  oan't  confer  jarisdiotion  where  no  appeal  was 

granted 652 

9A.  order  of  circuit  court  allowing  olaim  against  coonty  is  jadj^ment 

for  money,  right  to  appeal  from 734  . 

Vk  n»  reversal  where  there  is  any  evidence  tending  to  establish  gaflt,  222 

26.  jnrisdfoikitt  of  Coart  of  Appeals  to  try  appeals  in  road  cases  .  .    584 

27.  plea  of  limitatieB  defective,  bot,  no  objection  being  made  in 
lower  conrt,  no  reversal  en  appeal 448 

AFPiCAXB  TO  CIRCUIT  COURTS— 

1.  no  new  matter  admissible,  thongh  parties  consent  or  failnre  to 
object  to  it 585 

2.  no  appeal  from  refusal  of  coonty  coart  to  take  stock  in  turnpike,  585 
8.  in  action  by  Commonwealth  for  penalty  appeal  lies  from  connty 

to  circoit  coart .*....      90 

4.  app«al  from  bonrd  of  contested  elections,  right  to  object  to  notice 
after  sabmission 739 

6,  poll  books  shonld  be  copied  into  bill  of  exceptions 739 

AFPRAl-SERS— See  Sale  of  Personal  Property. 

ARBITRATION  AND  AWARD— 

1.  party  may  waive  his  right  to  be   present  at  the  arbitration — no 
copy  of  award  need  be  served  on  him  .    .        387 

2.  promise  of  arbitrators  to  re-ope^i  award  not  valid 388 

3.  engineer  of  railroad  may  act  as  arbitrator  between  the  road  and 

a  contractor 441 

ARCHITECT— 

1.  right  of  to  recover  for  plans  which  are  not  accepted      754 

ARGUMENT— 

1.  no  reversal  for  improper  argument  of  Oommonwealth'sMtorney,     50 

2.  court  should  control  and  limit  right  of  argument  by  counsel   .    .    527 

8.  mode  of  excepting  to  order  of  court  limiting 764 

ARREST— 

I.  power  of  peace  officer  to  arrest  without  warrant 510 

ARREST,  ORDER  OF— 

1.  is  statutory  remedy,  statute  must  be  strictly  pursued 439 

2.  verification  of  affidavit  insufficient 489 

ASSIGNMENT- See  Assignor  and  Assignee— 

1.  neither  a  judgment  nor  replevin  bond  is  assignable  so  as  to  vest 
right  of  action  in  assignee      ...    1 734 

2.  right  to  sign  contract  for  personal  services 736 

3.  claim  against  decedent's  estate  allowed  by  commissioner  and  as- 
signed right  of  assignee 734 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— 

1.  liability  of  sureties  on  assignee's  bond,  where  he  has  wasted  the 
estate 121 

2.  creditor  may  sue  for  settlement  as  soon  as  assignee  qualifies  .    .    122 

3.  acceptance  of  deed  by  assignee  binds  creditors  until  they  avoid  it,  214 

4.  made  by  agreement  of  creditors  construed  to  em  race  land  levied 

on  by  one  of  them 359 

5.  recital  in  deed  that  some  creditors  threaten  to  sacrifice  the  prop> 
erty.does  not  show  fraudulent  intent 652 

€.  assignee  employing  assignor  as  salesman,  no  badge  of  fraud  .    .    652 

7.  assignment  by  partner  of  firm  assets,  rights  and  duties  of  assignee,  652 
S.  assignment  of  land  in  two  counties,  assignee  may  sue  in   either 

county 652 

9.  what  constitutes  an  assignment  for  benefit  of  creditors    ....    735 
10.  assignee  may  sue  on  contract  made  with  assignor,  proper  parties,  745 

ASSIGNMENT  OF  ERRORS— 

1.  act  repealing  §756,Civ.  Code,  repeals  all  amendments  to  that  section  228 

2.  complaining  of  commissioner  and  not  of   the  court  can't  be  con- 
sidered    294 
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ASSIGNMENT  OF  ERRORS— Confcinned—  pao«- 

8.  amendments  to  allowed  only  in  oaaes  mentioned  in  Code      .    .    .    450 

4.  that  court  erred  in  overruluifi;  motion  for  new  trial  is  too  general,  584 

5.  act  repealing  applies  to  appeals  prosecnted  since  that  date.  .  869,  585 

6.  that  court  erred  in  entering  judgment  on  special  findings     .    .    .    667 
ASSIGNOR  AND  ASSIGNEE— See  Bills  &  Notes,  5;  Vendor  <fe  Vendee,  5— 

1.  assignor  of  note,  giving  mortgage  to  secure  it,  is  guarantor  and 

is  not  released  by  failure  to  pursue  maker  with  diligence  ....    289 

2.  assignee  holding  several  notes,  recourse  on  assignor  lost  as  to 
some,  not  as  to  others — application  of  payments 290 

8.  liability  of  assignee's  attorney  for  failure  to  use  due  diligence 
against  maker 290- 

4.  vendee's  note  for  purchase  money  of  land  payable  on  condition 
that  a  <llrtain  claim  against  the  land  is  satisfied,  condition  bind- 
ing on  assignee  of  note 626 

5.  diligence  required  of  assignee  of  note  in  suing  maker  at  first 
term  of  court 653 

6.  liability  of  attorney  for  iailing  to  use  due  diligence  on  note  en- 
trusted to  him  for  collection 290- 

7.  right  of  innocent  purchaser  of  land  as  against  assignee  of  pur- 
chase money  note  where  no  lien  was  reserved  in  the  deed      .    .    .    818 

ATTACHMENTS— See  Rent,  1,  2,  3— 

1.  discharge  for  failure  to  allege  claim  is  just,  though  the  claim  is 
uncontroverted 214 

2.  bond  to  secure  discharge  of  makes  obligor  personally  liable     .    .    299- 

8.  judgment  for  general  damages  for  maliciously  taking  out  attach- 
ment is  bar  to  action  for  special  damages  on  the  bond 47S 

4.  town  marshal  can  not  levy 510 

5.  misjoinder  of  action  on  bond  and  for  maliciously  suing  out  at- 
tachment waived  by  answer 511 

6.  measure  of  damages  in  action  on  attachment  bond 511 

7.  atiidavit  for  attachment  defective, 'but,  process  being  duly  served, 
judgment  of  sale  was  avoidable  only,  and  purchaser  took  good 
title 632,  369 

8.  Civ.  Code,  §  194,  sub-sec.  2,  does  not  apply  to  action  for  money 
obtained  by  fraud,  though  the  action  is  in  form  ex  contractu  .    .    582 

9.  exception  to  final  order  sustaining  attachment,  court  may  con- 
sider on  appeal  all  interlocutory  orders,  though  not  excepted  to,  585 

10.  averment  that  "debtor  is  selling  his  jyroperty  with  intent  to  cheat 

his  creditorsy*^  omiting  ^'fraudulent^^  before  intent 586 

11.  affidavit  must  state  the  amount  affiant  ought  to  recover    ....    586 

12.  clerk  has  no  authority  to  issue  attachment  till  bond  is  given  .    .    586 
18.  no  appeal  from  the  order  sustaining  attachment  unless  judgment 

is  rendered  on  its  merits 686 

14.  jurisdiction  of  court  depending  on  subsequent  consent  of  parties, 

effect  of  such  consent,  when  given,  on  prior  attachments  ....    653 
ATTORNEY  AND  CLIENT— See  Alimony,  4,  6;  Argument.  1,  2  — 

1.  misfortunes  of  the  English  attorney  whose  fee  is  a  honorarium, 
and  can't  be  enforced  by  suit 152 

2.  liability  of  attorney  for  failure  to  use  due  diligence  against  the 
maker  of  a  note 290 

8.  one  of  several  defendants  employing  counsel  for  the  others  who 
accept  the  services,  liability  for  fee 360 

4.  attorney  receiving  money  for  his  client  which  he  knows  belongs 

to  another,  no  demand  necessary 860 

5.  contifact  for  contingent  fee  construed  where  the  suit  was  settled 
without  the  help  of  the  attorney 785 

6.  attorney  assisting  the  prosecution  may  testify  against  accused  .    305 
BACON,  LORD— 

1.  requisites  of  a  good  judge 755 

BAIL  BOND— See  Fines  and  Forfeitures,  2— 

1.  order  admitting  accused  to  bail  by  the  wrong  name,  no  defense  to 

surety  on  the  bond 658;  j 
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BANKRUPTCY^-  page. 

1.  creditor  appropriating  collaterals  entrasted  to  him  as  secority, 
effect  of  discharge  on  his  liability 152 

2.  right  of  assignee  to  appeal  from  judgment  rendered  against  the 
bankrapt 289 

8.  discharge  does  not  release  one  as  surety  on  coanty  levy  bond    «    360 

4.  debtor  must  apply  for  his  discharge  in  one  year;  to  what  cases 
this  limitation  applies 586 

6.  effect  of  discharge  on  debt  reduced  to  judgment 735 

6.  mode  of  pleading  discharge 735 

7.  unreasonable  delay  of  debtor  in  obtaining  his  discharge,  right  of 
creditor 586 

BANKS— 

1.  liability  to  depositor,  effect  of  latter  requesting  cashier  to  make 
investments  for  him 215 

2.  charter  prohibiting  indebtedness  in  excess  of  the  capital  stock, 
personal  liability  of  directors  and  president  for  snch  excess    .    .    328 

3.  care  required  of  president  and  directors   respectively  in  manag- 
ing the  bank 328 

BAR  ASSOCIATION— 

1.  officers  and  committees  for  1884-5 2,673,794 

BASTARD— See  Decedent's  Estate,  1— 

1.  right  of  bastard  to  his  mother's  personalty  as  against  her  surviv- 
ing husband *7l 

2.  agreement  of   father   to   support   bastard    in    consideration   of 
mother  surrendering  custody 714 

BASTARDY— 

1.  proceedings  may  be  settled  by  agreement  of  parties  out  of  court,  736 

2.  note  executed  to  grandmother  of  bastard,  his   mother  being  in- 
fant, iH  valid 736 

BAWDY  HOUSE- 

1.  liability  of  city  for  failing  to  close  it  up 292 

BENEFIT  OF  CLERGY  — 

1.  the  last  oecHsion  of  making  this  plea  in  Kentucky 508 

BILL  OF  EXCEPTIONS— See  Bystanders,  1,  2— 

1.  party  canH  contradict  statements  of  the  bill  by  affidavits  filed 
after  the  bill 72 

2.  where  the  bill  pui'part^  to  state  the  evidence  the  signature  of   the 
judge  will  be  treated  as  his  certificate  of  that  fact      72 

3.  bill  can  not  be  filed  prto7*  to  judgment 215 

'4.  showing  affirmatively  that  it  does  not  contain  all  the  instructions, 

court  cnn't  consider  correctness  of  any 72,  450 

5.  is  valid  if  tendered  in  time,  though  not  signed  and  filed  until  later,  736 
•6.  the  court  and  not  the  clerk  certifies  what  instructions  were  given 

and  refused 736 

7.  right  of  party  objecting  to  judge's  corrections  of  the  bill  .    .    .    .  736 

8.  right  of  parties  to  controvert  corrections  made  by  the  judge  .    .  72 

9.  where  the  bill  sets  out  the  instructions  it   presumably  contains 

all  that  were  either  given  or  refused 72 

10.  bill  must  embrace  exhibits 306 

BILL  OF  PEACE— 

1,  distin^ruished  from  bill  quia  timet 86 

BILLS  AND  NOTES— See  admissions,  1  — 

1.  ^*ki88  my  fooV  endorsed  on  bill,  no  acceptance 55 

2.  note  in  hands  of  the  maker  endorsed  by  payee,  presumptions  as 

to  payment   .    .       188 

3.  endorser  having  assigned  for  benefit  of  creditors,  notice  of   pro- 
test given  to  assignee  is  sufficient 188 

4.  right  of  drawer  to  compel  holder  to  prove  genuineness  of  signa- 
tures of  prior  parties 215 


Digitized  by 


Google 


-  6  INDEX. 

BILLS  AND  NOTES— Continned—  pacsl 

5.  payor  knowing;  note  is  to  be  assigned  is  not  deprived  of  defenses 
good  against  assignor 611 

6.  renewal  of  note,  same  defenses  may  be  made  against  it  as 
against  original 611 

7.  one  accepting  bill  subject  to  a  ci'edit  not  material  alteration  snob 

as  to  release  other  parties , 664 

BOARD  OF  TRADE— 

1.  right  to  exempt  that  of  a  particular  city  from  taxation  ....  76^ 
BONDS— 

1.  surety  being  also  a  beneficiary  does  not  invalidate  the  bond  .  .  8€0 
BOUNDARY— 

1.  that  fixed  by  prooessioners  is  prima  fade  the  trae  one 686- 

2.  statement  made  by  owner  of  land  to  stranger  as  to  where  his  line 

is,  elTect  of 686> 

8.  line  long  recognized  acqaiesced  in  oan^t  be  disturbed ^5> 

BRIDGES— 

1.  application  to  ooonty  ooart  for  erection  of  new  bridge,  right  to 

compel  coart  by  mandamus  to  act 756> 

BURKE,  EDMUND— 

1.  his  opinion  of  the  nisi  prius  lawyer 761 

"BYSTANDERS"— 

1.  jurors  are  and  may  attest  bill  of  exceptions 66^ 

2.  form  of  exceptions  attested  by 65d- 

CAIRNS,  LORD  CHANCELLOR— 

1.  his  life  and  character 677 

CATTLE- 

1.  practice  of  dishorning  not  wantonly  but  for  profit  of  owner  .  .  64 
CAUSA  PROXIMA,  CAUSA  REMOTA— 

1.  negligence  of  employe  of  gas  company  in  leaving  key  in  pipes 
held  proximate  cause  of  subsequent  explosion  and  company  is 
liable 464 

2.  neglect  of  water  company  to  supply  water,  Jield^  too  remote  eaase 

of  9ubseqnent  fire,  company  not  liable 462^ 

CERTIFICATE  OF  DEPOSIT— 

1.  certificate  of  deposit,  effect  of 71 

2.  by  what  law  such  certificate  is  governed 71 

8.  action  on,  barred  in  3  years 71 

CHAMPERTY— 

1.  vendee  in  possession  but  vendor  still  holding  legal  title,  the  latter's 
deed  to  third  party  not  ohampertous 290 

2.  possession  may  be  adverse  under  statute  of  limitations  though 
not  so  under  champerty  act 707 

CHARITABLE  USES— 

1.  particular  devise  for  educational  purposes  not  void  for  uncer- 
tainty               26 

2.  such  devise  was  for  education  of  white  children  only 26> 

CHURCHES— 

1.  schism  in,  rights  of  the  respective  parties  in  the  church  property,  290« 

2.  jurisdiction  of  courts  over  such  questions 291 

8.  church  organized  under  act  of  1814  but  not  recognized  after- 
wards is  governed  by  Gen.  Stats 291 

CITIZEN— See  Naturalization,  1— 

1.  right  of  to  sue  his  State  in  Federal  courts 67~ 

CLAIM  AND  DELIVERY— 

1.  plaintiff *s  bond  to  obtain  possession  being  insufficient,  right  to 
cancel  defendant's  bond  to  retain  possession 598^ 

2.  dismissing  plaintiff's  petition  for  failure  to  give  proper  secur- 
ity    69a 

8.  proper  action  to  recover  property  bought  and  paid  for  but  with- 
held by  vendor 74& 
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CLAIMANT'S  BOND—  page;- 

1.  what  defenses  obligor  may  make •   •  .    360 

CLERK  OF  COURT  OF  APPEALS— 

1.  does  not  receive  commission  from  Governor 68B 

2.  havinf?  certificate  of  board  of  examiners  as  to  his  election  he  is 
entitled  to  qoalify,  thoogh  his  eligibility  is  in  qoestion  before 
board  of  cog  tested  elections 688 

CODES— 

1.  Civil  Code. — The  following  sections  oonstrned: —     , 

Section  seventeen 26S^ 

*'         thirty-four 12i 

"         thirty-fonr,  sob  sec.  4 297 

"         thirty-eight 164 

"         seventy 670 

"        seventy-foar 668 

"         ninety v 7 

"         ninety-six        888 

**         one  hundred  and  thirteen,  sab-sec.  4 232^ 

*'         one  hundred  and  fifteen 819 

*'         one  hundred  and  twenty-four 282 

'*         one  hundred  and  twenty-six,  sub-sec  4 66,  304 

*^        one  hundred  and  ninety-four,  sub-sec.  8 686- 

"         three  hundred  and  seventeen 824 

"  three  hundred  and  twenty-six  and  three  hundred  and  twenty- 
nine 324,  681 

**         three  hundred  and  thirty-five,  sub-sec.  1,  2 74 

"         three  hundred  and  thirty-seven      74,  670^ 

"         three  hundred  and  forty-four 207,696 

"         four  hundred  and  thirty-nine 74 

*'  four  hundred  and  eighty  nine  and  four  hundred  and  ninety- 
three  •    •    .    .  311,  741 

'*         four  hundred  and  ninety 218 

'*         four  hundred  and  ninety-nine 669» 

"         five  hundred  and  eighteen 261 

'*        five  hundred  and  ninety-seven 22 

*^         Bix  hundred  and  eighty-five      868 

"        seven  hundred  and  thirty-eight 214 

*'■        seven  hundred  and  fifty -six 228 

"         seven  hundred  and  sixty 214 

2.  Criminal  Code. — The  following  sections  construed: — 

Section  two  hundred  and  sixty-two 196 

**         two  hundred  and  sixty-three 196 

"         two  hundred  and  sixty-eight 515- 

**         two  hundred  and  seventy 182 

"         two  hundred  and  eighty-one 228,  886 

"         two  hundred  and  eighty- five 806 

*'         three  hundred  and  fifty-three    .' 132 

CODIFICATION— 

1.  appointment  by  State  Bar  Association  of  Committee  on    ...    .  8 

2.  opinion  of  Judge  Dillon  on      ,  16$ 

CO-HABITATION— 

1.  past  co-habitation  as  the  consideration   of  a  contract,  rights  of 

parties   .    .        .    .  665 

COMMISSIONER  IN  CHANCERY->See   Exceptions,  1;  Judicial  Sale. 
6,9— 

1.  right  of  parties  to  agree  on  his  compensation 440 

2.  of  Louisville  Ch.  Ct.  his  allowance  is  in  discretion  of  chancellor  .    440 
COMMON  CARRIERS— 

1.  may  limit  their  liability  by  special  contract  but  can't  stipulate 
against  their  own  negligence 687,  291 

2.  are  ordinarily  liable  to  consignee,  but  shipper  is  agent  of  latter 

and  may  bind  him  by  special  contract #  .  /^2JltT^ 
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€OMMON  CARRIERS— Continued—                                                             paob. 
8.  injanotion  to  restrain  injarioas  sale  under  exeoation  of  property 
of 298 

4.  package  delivered  to  carrier's  ai^ent,  what  facts  necessary  to 
charge  the  company  for  his  failure  to  deliver 587 

5.  shipper  is  not  bound  by  his  statement  as  to  the  value  of  package 
where  it  was  appropriated  by  such  agent 587 

6.  or  by  the  special  contract  of  carrier  limiting  its  liability  ....    654 
<30MM0N  8CHQ0LS— See  Charitable  Uses— 

1.  act  establishing  separate  fund  for  negroes  is  unconstitutional  .  .    418 
CONSIDERATION— See  Fjraud.  1;  Husband  and  Wife,  13— 

1.  all  written  promises  purport  a  consideration     .    .    . 118 

2.  pleader  alleging  the  consideration,  though  unnecessarily,  must 
prove  it  as  alleged 440 

3.  deed  reciting  a  good  consideration,  right  of  grantee  to  prove  a 
valuable  one 737 

CONSPIRACY 

1.  evidence  held  sufiQcient  to  prove  conspiracy;  co-conspirators  in- 
competent 'Witnesses 32,  229 

2.  upon  indictment  for  conspiracy  to  commit  a  crime,  what  evi- 
dence is  competent 658 

CONSTITUTIONAL  LAW— 

L  CLASS  LEGISLATION— 

1.  act  conferring  on  person  performing  no  public  service  the  right 

to  sell,  without  order  of  court,  mortgaged  property 547 

2.  act  exempting  from  taxation  city  board  of  trade  is  void  ....    769 
IL  COMMERCE  BETWEEN  THE  STATES— 

1.  an  act  requiring  a  license  of  all  peddlers,  an  amendment  exempt- 
ing residents  of  this  State  unconstitutional         711,  349 

2.  such  amendment  did  not  repeal  license  as  to  all  but  being  itself 
void  left  license  in  force  as  to  all 711,  349 

III.  CONTRACTS,  IMPAIRING  OBLIGATION  OF— 

1.  right  of  married  woman  to  vacate  erroneous  judgment  may  be 
taken  away  by  retroactive  law 250 

IV.  RACE  DISCRIMINATION— 

1.  act  establishing  separate  school  fund  for  negroes  is  unconstitu- 
tional     . 413 

y.  TITLE  TO  ACT— 

1.  of  particular  act  not  foreign  to  its  contents 789 

VI.  MISCELLANEOUS— 

1.  act  directing  county  court  to  submit  to  popular  vote  questions  of 
subscribing  to  railroad  need  not  fix  limit  to  amount  of  the  sub- 
scription     361 

2.  right  of  the  courts  to  set  aside  acts  of  the  Legislature  is  peculiar 

to  this  country,  origin  and  growth  of  the  idea 676 

3.  if  act  is  separable  it  may  be  valid  in   part  and   unconstitutional 

in  part 789 

CONTINUANCE - 

1.  no  ground  for  if  absent  testimony  is  expert  and  merely  cumula- 
tive            60 

2.  only  one  continuance  on  account  of  absent  witness  unless  it  ap- 
pears his  attendance  can  be  procured 229,  655 

3.  refused,  evidence  of  absent  witness  being  immaterial    ...        .    368 

4.  no  ground  for  after  trial  had  begun  that  witness  testified  without 
being  sworn  or  that  appellant  did  not  know  that  he  had  been  in 
penitentiary 407 

5.  granting  of  is  in  discretion  of  lower  court 440 

6.  affidavit  as  to  evidence  of  absent  witness  should  state  the  facts 
which  he  will  testify  to  and  not  his  opinion 441 

7.  case  being  submitted  no  continuance  that  amended  petition 
might  be  tiKd 528 


Digitized  by  CjOOQ IC 


INDEX.  9 

CONTINUANCE— Contiinied—  paob. 

8.  failure  to  deliver  spoe  to  officer  nofc  excused  because  defendant 
heard  witness  had  left  the  State 656 

9.  Commonwealth's  attorney  ordered  witness  to  conceal  evidence 
from  accused,  f^ronnd  of  continuance 408 

CONTRACTOR— See  Mistake,  1— 

1.  and  railroad  in  dispute  between  them,  the  engineer  of  the  road 
may  act  as  arbiter 441 

2.  enf^ineer's  estimates  made  during  progress  of  work  not  binding 
in  making  final  settlement 441 

3.  contractor  demanding  more  than  he  is  entitled  to,  efiPect  of     .    .    441 
CONTRACTS— 

1.  illegal  contract  may  be  cancelled 655 

2.  right  to  assign  contract  for  personal  service      786 

8.  DFOmise  of  one  to  debtor  to  pay  his  debts,  rights  of  the  creditors,  707 

I  CONTRIBUTION— 

I  1.  among  sureties,  cause  of  action  accrues  when  one  has  paid  more 

than  his  share 184 

2.  surety  paying  debt  barred  by  limitation  as  to  his  co-surety,  not 

entitled  to  contribution 184 

8.  stockholder  paying  debt  of  insolvent  corporation,  his   right  to 
contribution  from  other  stockholders 398 

4.  surety  who  paid  debt  reimbursed  in  part  by   principal,  what  he 
may  recover  from  his  co-surety      461 

5.  surety  paying  debt  by  executing  his  note,  right  to  contribution 
and  that  too. though  creditor  should  afterwards  release  him  on 

^  the  note 491,  768 

6.  contribution   among  directors  of   a  corporation  guilty  of  con- 
structive fraud  or  breach  of  trust 761,  398 

7.  suit  against  several  sureties  allowed  to  abate  as  to  one  till  barred 

by  limitation,  effect  of  on  right  to  contribution  from  him  .    .    .     184 
j  CONVERSION  OF  PROPERTY.  EQUITABLE— 

I  1.  money  directed  to  be  converted  into  realty  not  reirarded  as  realty 

1  unle8.<%  the  conversion  is  ordered  by  proper  instmroent      ....    217 

2.  verbal  direction  of  married  woman  on  her  deathbed  is  inefiFectual,  217 
CONVEYANCE— See  Deed— 
CORPORATION— See  Stockholders,  1,  2— 

1.  organization  under  Gen.  Stat.,  notice  must  be  given,  otherwise 

!  stockholders  individually  liable 292 

2.  indictment  against  corporation  should  allege  its  existence  .    .    .    306 

8.  petition  should  allege  the  fact  of  incorporation 622 

4.  dividends  should  be  paid  out  of  7iet  gains  only 588 

5.  liability  of  directors  for  speculating  in  assets  of  the  company    .    760 

6.  corporation  continues  liable  for  its  debts  after  its   property   has 

f  been  sold 761 

7.  for  what  offenses  corporation  may  be  indicted      292 

!  COSTS— See  Alimony,  3— 

J  1.  reversal  of  judgment  with  leave  to   plaintiff  to  amend   petition, 

■  his  liability  for  costs 666 

I  2.  who  is  ^'unsuccessful  party*^  in  the  meaning  of  agreement,  that  he 

pay  cost  of  copying  record 292 

ij  3.  when  a  cost  of  a  copy  of  the  record  may  be  taxed  as  costs       .    .    293 

[-  4.  right  of  clerk  to  charge  for  copying  under  such  agreement  where 

f  no  copy  is  in  fact  made i 316 

5.  questions  as  to  liability  for  costs  on  appeal  should  be  raised  be- 
fore submission  or  by  petition  for  rehearing; 737 

!l  6.  one  applying  for  removal  of  gates  for  public   roads,  his  liability 

f  for  costs 737 

f  COUN'iERCLAIM— 

1  1.  precision  required  in  pleading  for  misrepresentation  a«  to  value 

I  o{  goods  sold 221 
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COUNTERCLAIM— Continned—  paqb. 

,2.  plaintiff  saing  for  trt-spass  to  land,  defendant  may  set  op  his  own 

title  to  land  aa  ooonterolaini 887 

COUNTY— 

1.  in  snbscribing  to  stock  in  railroad  acts  as  quasi  private  corpora- 
tion      361 

COUNTY  BONDS— 

1.  a  fnnd  aocamulated  for  payment  of  principal  of  the  bond  canH 

be  applied  to  the  ii'»fpres^ 361 

2.  county  estopped  to  deny  validity  of  its  bonds 361 

8.  innocent  bolder  not  boand   to  see  that  provisions  of   the   acts 

were  complied  with 361 

4.  judgment  against  county  to  be  enforced  against  \i%  private  prop- 
erty only 361 

5.  county  having  made  one  levy  to   pay  interest  coupons  can^(  be 
required  to  make  another 65$ 

6.  creditor  merging  iuterest  coupons  into  judgment,  right  to   be 
paid  out  of  the  interest  fund 65& 

COUNTY  CLERK— 

1.  special  election  to  fill  vacancy,  when  to  be  held 233- 

COUNTY  COURT-  - 

1.  is  court  presided  over  by  county  judge 360 

2.  haA  name  jurisdiction  in  criminal  cases  as  justice  of  peace  .    .    .    801 

3.  statute  imperatively  directing  county  court  to  do  ministerial  act, 
county  judge  may  do  it  alone  or  jointly  with  the  justices  ....    361 

4.  county  court  having  power  to  act  and  refusin^^  to  do  so   may   be 
compelled  by  mandamus 755- 

5.  act  requiring  county  court  to  submit  to  vote   questions  of  sub- 
Fcribing  to  railroad,  constitutionality  of 361 

6.  county  creditor  proceeding  by  notice  to  enforce  his  claim  against 
sheriff,  what  notice  must  contain 215- 

COUNTY  LEVY— See  Sheriff.  8-- 

1.  when  bond  for  must  be  executed 215> 

COURTS— 

1.  meaning  of  the  phrase  ^^co-extensive^^  in  defining  jurisdiction  of  a 

court 656- 

COVENANTS— 

1.  parol  covenant  to  maintain  fences  does  not  run  with  land     ...      17 

2.  right  of  vendor  where  some  lots  in  a  tract  are  sold  with  restriction 

as  to  kind  of  building  to  be  erected  and  other  without  it  ...    .    426- 
CRIMINAL  LAW— 

1.  statutory  offense  of  stabbing  in  sudden   affray,  instruction   as   to 
suflicient  provocation  erroneous 442 

2.  violation   of   statute   may   be   punished   after  the  statute  is   re- 
pealed      520 

3.  presumption  as  to  the  prisoner's  guilt,  difference  of  English  and 
French  law  as  to 580 

CROSS  EXAMINATION— 

1.   how  to  cross  examine  well 67^ 

CURTESY— 

1.  curtesy  in  separate  estate,  right  to 588- 

DAMAGES— 

1.  exemplary  awarded  for  {;roj(s  negligence  only 512 

2.  in  action  again.st  railroad  for  personal  injuries,  conductor  treat- 
ing passenger  with  in.sult,  she  may  recover  exemplary  damages,  668,  51^ 

3.  wrongdoer  is  liable  for  all  the  natural  consequences  of  his  wrong- 
ful act 453,  464- 

DAMS.  ERECTING— See  Franchise,  2. 
DAVIE,  G.  M.— 

1.  response  to  toast— "how  to  argue  a  bad  cause" — at  bar  associa- 
tion dinner ^  .    .     141 
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DE  FACTO  OFFICER—  paob, 

1.  act  of  special  jad^e,  Yalidity  of  as  defaoto  officer 525 

DEBTOR  AND  CREDITOR— 

1.  creditor  accepting  note  on  third  party  and  agreeing^  to  pay  bal- 
ance to  other  creditors,  their  rights ;    588 

2.  right  to  devise  absolute  estate  and  exempt  it  from  liability  for 
deviseeV  debts 381 

3.  land  sold  on  promise  of  grantee  to  pay  grantor's  debts,  rights  of 
creditors 707 

DECEDENT'S  ESTATE— 

1.  bastard  soing  his  father's  estate  for  support,  competency  of  his 
mother  as  a  witness 590 

2.  re-settlement  can't  be  ordered  in  county  different  from  that  in 
which  personal  representative  qaalified 218 

3.  right  of  personal  representative  to  sne  for  settlement  of  the  estate 
though  there  is  no  personalty 512 

4.  suit  for  services  rendered  decedent,  competency  of  statements 
made  in  varioas  wills  as  to  the  services  and  their  valoe      ....    589 

5.  statement   as   to   what   witnesses   would    have    performed   same 
services  for  incompetent 590 

6.  one  may  testify  for  herself  when  one  interested  in  the  estate  has 
testified  ." 690 

7.  assignment  of  claim  against  the  estate  which  has  been  allowed 

by  court,  rights  of  assignee 784 

8.  contract  with  decedent  being  otherwise  proved,  a  party  may  tes- 
tify to  what  he  did  in  performing  his  part  of  it 742 

DEDICATION— See  Alleys,  1. 
DEED— See  Power  of  Attorney,  1— 

1.  recital  of  a  deed  in  another  deed,  effect  of  as  evidence 201 

2.  reformed  where   tract  described  as  *'iOO  acres  more  or  Zes«"  con- 
tained 241  216 

8.  effect  of  r^etfaHn  deed  of  existence  of  alley  tvitJiout  any  express 
grant 253 

4.  deed  construed  conveying  conflicting  estates 313 

5.  conveying  life  estate  to   one  instead  of  fee-simple,   as   intended, 
may  be  reformed 861 

6.  parol    evidence  admis^able    to    show    the   circumstances   under 
which  a  deed  was  made  .        442 

7.  construed  most  favorably  to  grantee 442 

8.  deed  abnulute  in  form,  court  refused  to  consider  a  mortgage    .    .    442 

9.  the  names  of  grantors  were  omitted  from  the  granting  claiise  of 
the  deed,  effect  of 512 

10.  the  l.ind  held  liable  for  necessaries  only  though  the  deed  made  it 
liable  for  debts  geuernlly,  intention  of  grantor  controls     ....    568 

11.  rights  ef  grantee  in  unrecorded  deed 787 

12.  valuable  consideration  may  be  shown  though  that  recited  in  deed 

is  love  and  affection 737 

13.  grantor   describing   himself  improperly   as  executor  instead   of 
guardian 201 

DEFENSES— 

1.  surety's  plea  that  creditor  had  released  a  lien  on  the  debtor   was 
not  exclusively  legal  defense,  no  transfer 442 

2.  denying  existence  of  partnership  and   pleading  that  it   was  un- 
lawful not  inconsistent 666 

DEMAND— 

1.  attorney  receiving  money  for  his  client  which  he  knows  belongs 

to  another,  no  demand  is  necessary 360 

2.  one  demanding  more  than  is  due  him,  effect  of 441 

3.  guarantor,  his  right  to  a  demand  of  payment 592 

DEMBITZ,  L.  N.— 

1.  review  of.  Mantle  V.  Beal 4 
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DEMURRER—  page. 

1.  overruled,  may  afterwards  be  sustained  and  right  to  amend  given,  807 

2.  petition  stating  no  cause  of  action  against  any  defendant,  eifeot 

of  demurrer  by  one  party  only 746 

DEPOSITION— 

1.  no  objection  to  reading  of   that   witness   lives  in  county  where 
action  is  pending 216 

2.  exception  to  competency  overruled  if  any  part  is  competent,  216,  588 

3.  exceptions  waved  by  court  failing  to  act  on 659 

4.  lodged  with  papers  but  by  oversight  of  clerk  not  marked,  effect  of  787 

5.  both  parties  to  equitable  action   having   given   deposition,  one 
dies,  deposition  of  the  other  may  be  read 657 

DEPUTY— See  Sheriff,  4.  7,  10— 

1.  right  of  sheriff  to  appoint  deputy  to  execute  process  in   another 
county 334 

2.  liability  of  such  deputy  for  homicide  committed  while  serving 
process : 834 

DESCENT  AND  DISTRIBUTION— 

1.  when  heir  is  chargeable  with  debt  due  the  estate  by  his  father,  48,  2L6 

2.  right  of  widow  to  exempted  articles  in  addition  to  her  distribut- 
able share 738 

3.  infant  dying  without  issue,  descent  of   its  land   inherited  of  its 
mother .    621 

4.  right  of  heir  to  sue  for  ancestor's  unadmlnistered  estate    ....    296 

5.  suit   Against   heir   for  ancestor's  debt,  administrator   should  be 
joined v 296 

6.  land  descended  in  another  State,  liability  of  heir  here  for  ances- 
tor's debt 490 

7.  liability  of  heir  or  devisee  to  the  extent  of  assets  descended  or  de- 
vised     363 

DEVISES— See  Charitable  Uses,  1— 

1.  devisee  being  dead,  liability  of  his  child  for  debt  due  the  estate.   .      48 

2.  particular  devise  is  defemsible  fee 216,  293 

3.  testator  valuing  land  devised,  the  valuation  is   part  of  the  de- 
vise              216 

*  4.  devine  construed  to  convey  life  estate  to  one  with  remainder  to 
his  children  because  such  estates  had  been  given  the  other  de- 
visees          «...     362 

6.  intention  of  testator  being  in  doubt  construction   favorable  to 
non-alienation  will  not  be  adopted 862 

6.  land  devised  afterwards  sold  by  testator,  rights  of  devisee     .    .    .     376 

7.  devise  to  M  ^'os  trustee  and  guardian''^  of  H,  M   held  as  guardian 
only  and  at  H's  majority  she  whs  entitled  to  the  estate      ....    443 

8.  prohibition  of  sale  for  reinvestment  applied  to  life  estate  only 
and  not  to  remainder 513 

9.  specific  legacy  to  granddaughter,  heldy  she  was  not  entitled  in  ad- 
dition to  her  share  of  the  estate  4im  heir 513 

10.  meaning  of  the  words  ^'•bodily  heirs^^ 588 

11.  devise  of  defeasible  fee  with  remainder  over,  right  of  remainder- 
man to  unconsnmed  profits  at  death  of  first  devisee      ....  589,  657 

12.  devisee  accepting  trust  funds  of  executor  in  payment  of  individ- 
ual debt  acquires  no  title 670 

13.  testator  devising  particular  fund  to  maintain  his  son,  that  fund 
being  exhausted,  right  of  step-father  who  had  furnished  mainte- 
nance to  subject  realty 738 

14.  devise  *'to  her  and  her  heirs,  and  if  she  dies  without  issue"  it  to 
revert,  creates  fee  simple 788 

15.  defeasible  fee  ought  not  to  be  created  by  implication 293 

16.  liability  of  devisee  for  debts  of  devisor 368 

17.  mere  declaration  of  intention  to  make  devise  to  particular  per- 
son, his  rights 526 
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DEVISES— Continued—  faoe. 

18.  devise  of  estate  in  trost  free  from  devisee^s  debts,  effect  of  .    .    .    2$8l 

19.  devise  of  absolote  estatb  to  one,  vesting  power  of  alienation  in 
another 381 

20.  father  directed  equal  division  of  his  estate,  this  applied  to  that 
he  owned  at  his  death  and  not  to  lana  deeded  his  children  during 

his  lifetime 47 

DIRECTORS— See  Banks,  6,  6— 

1.  liability  of  for  speculating  in  assets  of  corporation 760 

2.  contribution  among  directors 761 

DISCOVERY— 

1.  action  for  under  Civil  Code,  section  685,  where  there  is  only  one 
defendant 368^ 

2.  filing  bill  for  creates  no  lien 363. 

DIVORCE— See  Alimony— 

1.  husband  a  native  German  but  living  in  France,  though  not  natural- 
ized there,  difiSouity  of  wife  in  obtaining  divorce  either  in  France 

or  Germany 604 

2.  where  husband  ordered  wife  to  leave,  no  abandonment  by  her  . ' .    21S 

3.  though  the  deposition  shows  the  residence  of  the  parties  the  cer- 
tificate of  officer  must  accompany  it :    .    .    .    .    217 

4.  divorce  under  the  Romans 753 

DOWER— 

1.  no  dower  in  land  for  which  bond  for  title  was  given  before  the 
marriage '  201 

2.  infant  married  woman  joining  in  husband's  deed,  effect  of  .    .    .    201 

3.  doweress  having  suffered  sale  of  productive  real  estate  without 
objection  can't  complain  that  her  one-third  is  unproductive    .    .    293 

4.  dower  though  not  assigned  may  be  sold  under  execution  ....    293 

5.  widow  may  claim  dower  or  homestead  but  not  both 297 

6.  IS  barred  by  wife  relinquishing  m  body  of  the  deed  and  signing 
and  acknowledging 443 

7.  widow  allowed  homestead  is  chargeable  with  it  in  allotting  dower,  657 

8.  dower  in  indivisible  property,  receiver  appointed  to  pay  widow 
one-third  of  rents •    658 

9.  wife  receiving  more  than  value  of  her  dower,  right  of  husband^s 
creditors  to  the  excess 518 

*    10.  right  to  dower  in  partnership  real  Qstate 665 

11.  appropriation  to  partnership  purposes  of  land  to  which  dower 
had  already  attached 666 

12.  widow  adjudged  dower  but  second  judgment  confirming  com- 
missioner's report  did  not  restrict  her  interest  in  the  land  to 
dower,  effect  of 746 

13.  widow  is  entitled  to  homestead  in  her  dower 636 

DRUNKENNESS— 

1.  crime  committed  while  drunk,  punishment  of  among  the  Greeks,  507 

2.  no  excuse  for  murder 443 

DURESS— 

1.  advantage  taken  of  one's  pecuniary  distress  to  obtain  unfair  con- 
tract is  duress 263 

ELECTION— 

1.  special  judge  can't  be  elected  for  a  whole  term  but  parties,  agree- 
ing such  judge  may  try  their  case,  are  estopped  afterwards  to 
object 17 

2.  on  appeal  to  circuit  court  from  board  of  contested  elections  the 
notice  can't  be  objected  to  after  the  case  has  been  submitted  •    .    739- 

3.  on  appeal  all  evidence,  including  the  poll  books,  should  be  put  in 
the  bill  of  exceptions 739 

4.  vacancy  in  county  clerkship,  time  for  special  election 233 

ENGINEER— 

1.  of  railroad  may  act  as  arbiter  between  it  and  contractor  ....    441 
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ENGINEER— Continned—  page. 

2.  oondasiveness  of  his  estimates  in  making  final  settlement  .   .   .    441 
ENTRY— 

1.  npon  denned  boandary,  rifi^hts  acquired  by  as  against  introder  or 

tre^^paBBer 689 

EQUITIES— 

1.  adjasting   equities    between    wrongdoers    where    they    are    not 

eqaally  gnilty 622 

EQUITY— See  Jorisdiction,  8  — 

1.  roles  of  eqoity  apply  where  eqnitable  defense  is  pleaded  in  action 

at  law 267 

ESTATES— 

1.  defeasible  fees 216,  293 

2.  fee  simple 738 

3.  defeasible  fee  not  created  by  implication 293 

4.  prohibition  of  sale  for  re-investment  applied    to  life  estate  and 
not  remainder  ....  513 

5.  meaning  of  **bodily  heirs" 688 

6.  right  of  remainderman  to  nnconsnmed   profits  at  death  of  tenant 

of  defeasible  fee ' 689.657 

ESTOPPEL-See  Posthumons  Child,  2— 

1.  right  of  married  woman  to  recover  her  land  on  account  of  defect* 

ive  acknowledgment,  after  she  had  sold  tract  received  in  exchange,     29 

2.  effect  of  admission  that  forged  signature  is  genuine 72 

3.  mere  recital  in  deed  of  existence  of  an  alley   without  any  grant 

of  it  estops  grantor  but  not  a  subsequent  purchaser 2.'>3 

4.  vendor  not  estopped  by  his  delay  in  asserting  his  lien 589 

5.  vendee  accepting  the  goods  at  price  fixed   by  appraisers  is  es- 
topped to  complain  of  their  mistakes 655 

6.  widow  accepting  property  devised  to  her  in  lieu   of   her  own,  de- 
vised by  her  husband  to  oihers,  is  estopped 740 

7.  parties  agreeing  on  special  judge  to  try  their  case  are  estopped 
afterwards  to  object 17 

8.  widow  qualifying  as  administratrix  of  will   not  estopped   to   re- 
nounce its  provisions 463 

9.  infant  permitting   representation   as   tu    his    estate    is   estopped 
thereby 513 

10.  county  estopped  to  deny  validity  of  its  bonds 361 

11.  infant  married  woman  joining  in  husband's  deed,  effect  of  .    .    .    201 
EVARTS,  W.  M.— 

1.  President  Lincoln's  wish  to  appoint  him  Chief  Jastice 603 

EVIDENCE— See  Agency,  4;  Decedent's  Estate,  1,  4,  6,  6;  Deed,  1;  Judg- 
ments, 5,  6;  Larcency,  2,  3;  Manslaughter,  1,  3;  Wills,  1,  3,  9 — 

1.  cross-examining  witness  as  to  collateral   matter    for   purpose  of 
contradicting  him  20' 50 

2.  witness  being  dead,  right  to  impeach  testimony  given  on   former 
trial  by  proving  contradictory  statements 60,  368 

3.  right  of  party  to  contradict  his  own  witness   by    proof  of  differ- 
ent statements  at  other  times 457 

4.  right  of  court  to  permit  re-examination  as  to  same  matter  .    .    .    686 

5.  proving  general  custom  in  the  abseuse  of  direct  evidence     .    .    .     240 

6.  witness  testifying  for  defendant.  Commonwealth  might  prove  he 
had  previously  stated  he  knew  nothing  about  case 305 

7.  attorney  assisting  prosecution  may  testify  against  defendant  .    .    305 

8.  conspiracy  to  commit  crime,  general  character  of  evidence  which 

is  competent 658 

9.  party  having  possession  of  books  and   failing  to  produce  them, 
presumptions  therefrom  ....  659 

10.  statement  of  attorney  who  drafted  lost  paper  as   to   its  contents 
competent 658 

11.  trial  of  issue  of  fact  in  equity,  evidence  may  be  oral 154 
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EXCEPTIONS— See  Appeals,  22—  page. 

1.  to  allowance  in  coiDmissioner^s  report  shoold  point  oat  particu- 
lar Boms  complained  of        294 

2.  overrnlinK  exceptions  to  appellee's  evidence  no  prejudice  to  op- 
pellant  as  appellee's  case  was  made  out  by  other  evidence    .    .    .    369 

3.  to  deposition   were  waived   by  party   failing  to  hnve  court  act 

on 659 

EXECUTIONS— See  Indemnifying  Bond,  1— 

1.  levy  need  not  state  in  what  connty  the  land  levied  on  is  located,  294 

2.  a  levy  held  insufficient  in  Federal  Court,  creditor  sues  sherifF  and 
sureties  in  State  Court  for  laches  the  levy  there  held  suiiicient, 
effect  of  the  contradictory  dicisions  on  the  rights  of  the  creditor 
and  sheriff 294 

3.  levy  ou  laud  subject  to  lien,  suit  in  equity  to  settle  rights  of 
claimants 295 

4.  injunction  to  restrain  sale  of  exempted  property  under  execu- 
tion    741,  298 

5.  sheriff  selling  a*^  private  sale  passes  no  title 362 

6.  execution  plaintiff  becoming  purchaser  at  sale  and  subsequently 
accepting  payment  of  the  amount  bid  by  him,  his  rights  ....    362 

7.  sale  ordered  for  more  than  was  due  should  be  set  aside  but  the 
execution  lien  still  remains 491 

8.  purchaser  agreeing  to  give  defendant  time  to  redeem  the  land 
sold,  his  rights  ou  failnre  of  defendant  to  red«em 590 

9.  effect  of  reversal  of  judgment  on  rights  of  execution  purchaser,  662 
10.  how  defendant  may  prevent  sale  of   his  exempted  personal  prop- 
erty       741 

EXECUTORS— See  Personal  representative. 

EXHIBITS - 

!•  rale  to  file,  sufficiency  of  response  that  exhibit  is  in  possession  of 

non-resident 222 

2.  must  be  copied  into  the  bill      306 

8.  can't  take  the  place  of  allegations  in  the  pleadings 597 

EXPERTS— 

1.  hypothetical  questions  need  not  be  confined  to  facts  conclusively 
proved 658 

2.  opinion  of  expert  though  incompetent  was  not  prejudicial  as 
jury  oonld  judge  of  the  matter  as  well  as  he 305 

EXTRADITION  — 

1.  right  to  try  criminal  for  other  offense  than  that  for  which  he  was 

extradited      152 

FACTOR - 

1.  money  advanced  A  to  buy  goods  to  be  shipped  for  sale,  liability 

of  thtt  goods  for  his  other  debts 587 

FALSE  IMPRISONMENT— 

1.  action  for  must  be  brought  in  county  where  arrest  was  made  .    .  '555 

2.  action  against  judicial  officer  for  must  allege  that  he  had  no  jur- 
isdiction      590 

FEME  SOLE— 

1.  execution  against  her  to  compel  payment  of  money  due  as  guar- 
nishee 219 

2.  may  emplov  her  husband  as  her  agent  to  carry  on  her  business  .    518 
FINAL  ORDER—" 

1.  order  sustnining  demurrer  to  indictment  and  referring  case  back 

to  grand  jury  not  final ' 288 

2.  order  rt^viving  action  is  not  final  ....  514 

3.  void  order  setting  aside  interlocutory  order  not  final 614 

4.  in  action  to  enforce  lien  for  street  improvements  order  of  refer- 
ence nut  final >    » 514 

5.  sustainiug  attachment  excepted  to,  court  may  consider  on  appeal 

all  interlocutory  orders  though  not  excepted  to 587 
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FINAL  ORDER— Continned—  paoi:. 

6.  iD  action  betweea  lien  olaimanta  order  adjudging  one   priority 

and  appointin((  receiver,  not  final 73^ 

FINES  AND  FORFEITURES— 

1.  right  of  State  to  recover  those  collected  by  &  city  barred   after 
five  ye^rs 619 

2.  remisflion  by  Governor  before  judgment^  effect  on  fees  of  Common- 
weaith'8  attorney  and  clerk 200 

FORCIBLE  ENTRY  AND  DETAINER- 

1.  trespaflper  ousted  by  second  trespasser,  right  of  owner  to  forci- 
ble entry  against  latter 444 

2.  what  notice  to  quit  must  be  Kiven 444 

3.  parties  in  possession  of  land  sold  at   jodicial  sale,  right  of  pur- 
chaser to  forcible  detainer 514 

4.  no  new  trial  can  be  granted  in  jobtice's  conrt 65^ 

FORGERY— 

1.  necessary  allegations  in  indictment  for 591 

2.  not  indispensible  to  prove  that  the  name  forged  is  in  handwrit- 
ing of  accused 591 

8.  one  whose  signature  is  forged,  effect  of  his  admission  of  its  gen- 
uineness           7^ 

FRANCHISE— 

1.  definition  of 29& 

2.  grant  of  privilege  of  erecting  dam  of  certain  height,  rights  of 
grantee 659 

FRAUD— 

1.  inadequacy  of  consideration  as  evidence  of  f rand 295 

2.  facts  constituting,  must  be  specifically  set  out 442 

FRAUDS,  STAT.  OF -See  Vendor  and  Vendee,  2;  Way,  Right  of,  1— 

1.  verbal  contract  for  sale  of  land  is  good  as  defense 863 

2.  land  must  be  more  specifically  described  in   the  writing  than  as 
''my  lands'' 444 

8.  oral  declaration  of  existence  of   trust  as  to  land  canH  be  en- 
forced,     445- 

4.  promise  to  answer  for  debt  of  another,  decisions  of  Court  of  Ap- 
pealH  on i 455> 

5.  particular  contract  held  not  a  promise  to  answer  for  the  debt  of 
another 592 

6.  one  performing  some  act  in  consideration  of  oral  promise  to 
convey  land,  his  right  to  compensation  for  failure  to  convey  .    .    714 

FRAUDULENT  CONVEYANCE— See  Witness,  3— 

1.  judgment  in  action  to  bold  a  conveyance  as  assignment  for  ben- 
efit of  creditors,  no  bar  to  action  to  set  it  aside  as  fraudulent     .    295 

2.  can't  be  set  aside  without  return  **nulla  bona*'  though  debtor  is 
dead 363 

8.  creditor  properly  suing  in  equity  for  any  other  purpose  may  at- 
tack the  conveyance  without  return  of  nulla  bona 154,  863 

4.  deed  upheld  on  evidence  of  fourunimpeached  witnesses  as  against 
mere  suspicion  of  fraud  on  the  other  side 458 

5.  object  of  deed  being  to  prefer  creditor  does  not  make  it  fraudu- 
lent   514,  515 

6.  conveyance  by  father  to  son  in  consideration  of  past  mainte- 
nance, not  fraudulent 515 

7.  conveyance  from  mother  to  daughter  when  former  was  insolvent 
and  known  by  daughter  to  be  so  is  fraudulent 515 

8.  right  of  surety  to  set  aside  fraudulent  deed  of  his  principal    .    .    59  L 

9.  deed  from  sister  to  brother  for  inadequate  consideration,  grantor 
retaining  possession,  badges  of  fraud 591 

10.  plaintiff  must  have  return  of  nulla  botui  unless  it  is  waived  by 
failure  to  object — mode  of  objecting 591 

11.  neither  party  to  a  fraudulent  deed  acquires  any  rights 591 
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FRAUDULENT  CONVEYANCE— Continned—  page. 

12.  conveyance   to   defraud    creditors   recinded,    even    as    between 
(i^rantor  and  grantee,  and  their  equities  adjusted 622 

13.  land  purchased  at  judicial  sale  by  father  and   conveyed    to   his 
sons,  held^  on  the  evidence  not  fraadnlent 660 

14.  grantee  must  have  notice  of  grantor's  fraudulent  intention      .    .    660 

15.  grantee  is  necessary  party  to  action  to  set  aside  the  deed,  effect 

of  dismissing  action  as  to  him  739 

16.  husband   conveying  land   as  security   for    wife's   debt,  right   of 
grantee  as  against  husband's  creditors 514 

GAMING— 

1.  right  of  wife  to  recover  money  lost  by  her  husband  at  cards,  58,  124 

2.  particularity  required  in  framing  indictment  for 134 

3.  ^'permitting  gaming  on  one's  premises"  may  be  proved  by  one  who 
took  part  in  the  game,  such  person  not  an  accomplice 217 

4.  two  persons  playing  together  not  accomplices,  one  may  be  in- 
dicted on  evidence  of  the  other      517 

GARNISHMENT— 

1.  though  the  writ  did  not  specify  the  debt,  answer  of  garnishee 
identifying  it  creates  lis  pendens 445,  653 

2.  but  answer  can't  cure  snch  defects  in  the  writ  so  as  to  affect 
prior  attachments       445 

3.  creditor  serving  such  writ  not  entitled  to  priority  ns  against 
assignee  for  benefit  of  creditors         445 

4.  waiver  of  defects  in  writ  against  corporation  by  its  agent  answer- 
ing       446 

5.  judgment  by  default  against  garnishee  is  improper  where  per- 
sonal judgment  was  7iot  prayed  for 517 

6.  pleadings  did  not  authorize  personal  judgment  vs.  the  bank  as 
garnishee 617 

7.  accounts  in  hands  of  attorney  for  collection,  garnishment  of 
creates  no  lien         660 

8.  right  to  garnish  married  woman  trading  as /em^so^g 219 

9.  bond  to  discharge  attached  fund  authorizes   personal   judgment 

**   against  obligor 299 

GAS  COMPANY— 

1.  may  require  deposit  of  consumers 56 

2.  employe  sent  to  turn  off  gas  left  pipes  in  such  condition  that  it 
continued  to  flow  and  filled  the  cellar,  some  one  entering  with  a 
light  explosion  occured,  liability  of  company 464 

3.  employe  sent  to  turn  off  gas  left  the  key  in  the  pipe  where  a 
stranger  turned  the  flow  on  again,  liability  of  company  for  re- 
sulting explosion 464 

GUARANTY— 

1.  of  rent  upon  landlord's  covenant  to  keep  tenant  in  quiet  posses- 
sion, the  covenant  is  condition  precedent  to  the  guaranty    ...     118 

2.  executed  consideration  between  principal  and  creditor  not  suffi- 
cient to  support  guaranty 118 

3.  guarantor  of  rent  not  released  by  failure  of  landlord  to  attach 
tenant 118 

4.  assignor  of  note  giving  mortgage  to  secure  it  is  guarantor,  the 
guaranty  is  assignable 289 

5.  guarantor  in  letter  of  credit  is  not  entitled  to  notice  of  debtor's 
default  or  to  demand  of  payment 592 

6.  effect  upon  guarantor's  liability  of  creditor  giving  debtor  further 
time 592 

GUARDIAN  AD  LITEM - 

1.  right  of  court  to  appoint  though  there  is  a  statutory  guardian  .    154 

2.  failure  to  appoint  renders  sale  voidable  not  void 364 

vol.  6 — 2 
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GUARDIAN  AND  WARD— See  Limitation,  2;  Sureties,  9—  page. 

1.  degree  of  care  reqaired  in  collecting  debt  doe  ward  by  non-resi- 
dent creditor        167 

2.  right  to  8De  for  ward  in  another  State,  she  being  adnlt  by  the  law 
there 167 

3.  right  of  guardian  to  sne  in  his  own  name  and  when  he  mnst  sae 

in  infant's  name 296 

4.  no  board  allowed  where  ward  lived  with  his  mother  and  cnlti- 
vated  the  faroa 296 

6.  the  court  of  the  connty  where  the  minor  legally  resides  appoints 
the  guardian 445 

6.  dnmical  of  father  is  the  legal  residence  of  child 445 

7.  right  of  guardian  to  expend  principal  of  personal  estate  in  main- 
tenance and  education  of  ward  446 

8.  in  settlement  guardian  may  credit  himself  with  solvent  notes  sur- 
rendered to  ward,  if  not  afterwards  collected  by  ward,  guardian 
not  liable 446 

9.  agreement  of  guardian  to  give  his  predecessor  time  to  settle  did 
not  release  the  latter's  sureties 600 

10.  conclusiveness  of  county  court  settlement 740 

11.  right  of  guardian    to    claim    additional   compensation    to   that 
therein  allowed 740 

HABEAS  CORPUS  ACT— 

1.  artifice  by  which  the  English  Act  was  carried 605 

HEIR — See  Descent  and  Distribution. 
HOMESTEAD— 

1.  note  executed  before  June,  *66,  effect  of  renewal  after   that  date 

by  only  one  of  original  parties 296 

2.  waiver  as  to  one  creditor  not  such  as  to  all 296 

3.  right  of  debtor  to  assign  or  dispose  of  the  fl,000 296 

4.  right  of  creditor  to  sell  the  land  subject  to  debtor's  right  of  oo- 
onpancy .*....    297 

5.  widow  may  elect  between  homestead  and  dower  but  can't  claim 
both 297,  667 

6.  widow  and  child  living  on  land  at  time  of  passage  of  act,  right 

to  homestead 297 

7.  widow  of  grantor,  not  grantee,  is  entitled  to  homestead    ....    517 

8.  widow  and  remainderman  not  both  entitled  to 668 

9.  widow  entitled  to  homestead  out  of  her  dower  as  against  her 
own  creditors 636 

10.  widow  claiming  dower  but  not  homestead  waives  the  latter  .    .    .    636 

11.  right  to  homestead  once  settled  wife  can't  afterwards  raise  the 
question  by  disputing  the  sufficiency  of  her  acknowledgment  .    .    864 

12.  right  of  infants  to  homestead  as  against  their  adult  brothers  and 
sisters  though  there  was  no  widow 661,  561 

13.  claimant  engaging  in  business  in  another  State  abandons  home- 
stead          617 

14.  claimant  must  be  in  actual  occupancy  of  land,  mere  intention  to 
occapy  insufficient 364,  517,  661 

16.  effect  of  removal  and  residence  elsewhere  for  five  years     ....    636 

16.  no  homestead  as  against  mortga^fe  for  purchase  money    .....    364 

17.  homestead  subject  to  one  mortgage  but  not  to  the  other,  rights 

of  mortgagees  in  sale  of  the  land 660 

18.  homestead  not  exempt  from  debt  contracted  before  purchase  of 
land 740 

HOMlXjlDE — See  Self-defense,  Manslaughter,  Murder — 

1.  surgical  operation  on  wounded  man,  liability  of  his  assailant 
where  death  ensues 47 

2.  right  of  accused  to  prove  blood  thirstiness  of  deceased 54 

3.  question  as  to  whether  death  was  caused  by  the  wound  or  by  a 
subsequent  sickness 305 
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HOMICIDE— Continoed—  page. 

4.  right  of  bystander  to  kill  one  in  order  to  prevent  commission  of 

a  felony 864 

5.  necessity  of  preservinj?  one's  own  life  does  not  justify  killing 
another  innocent,  unoffending  person 873 

HUSBAND  AND  WIFE— See  lojaries  Personal,  Action  for,  1— 

1.  form  of  order  allowing  wife  to  proseoate  action  in  her  own  name,  297 

2.  wife's  right  to  settlement  m  equity  of  whole  amount  of  a  note 
though  husband  owed  payor 297 

3.  his  right  to  release  martgage  made  to  her 297 

4.  note  for  purchase  price  of  wife's  land  made  payable  to  husband 
and  wife,  rights  of  his  attacking  creditor  to 248 

5.  husband  conveying  his  land  to  secure  his  wife's  debt,  rights  of 
grantee  as  against  husband's  creditors,  rights  of  wife  to  whom 
creditor  conveyed  the  land 514 

6.  wife  refusing  to  join  in  husband'st  deed  unless  grantee  paid  her 
$500  of  the  purchase  money  for  her  dower  right,  right  of  hus- 
band's creditor  to  so  much  of  *oOO  as  exceeded  value  of  dower     .    518 

7.  her  property  subjected  to  repay  money  borrowed  by  him  to  im- 
prove it 518 

5,  liability  of  her  general  estate  for  necessaries 518 

1>.  employment  of  attorney  to  obtain  decree  selling   her   realty  for 

her  maintenance  is  a  necessary 519 

10.  in  suit  for  necessaries  what  defenses  she  may  make 519 

11.  he   having  converted  her   property,  his   subsequent  transfer  of 
property  to  indemnify  her  invalid  as  against  his  creditors    .    .    .    661 

12.  deed  made  by  woman  in  the   iifterval   between    engagement   and 
marriage,  when  void  as  to  husband 674 

13.  in  action  to  euforoe  contract  between   them,  though  contract  is 

in  writing,  consideration  must  be  alleged 740 

14.  promise  of  husband  to  pay  for  the  surrender  of  note  executed  by 
his  wife  with  his  consent  is  binding 537 

IMPROVEMENTS  - 

1.  vendee  being  dead,  his  right  to  recover   for  improvements  vests 

in  his  personal  representative        748 

2.  rights  of  parties  to  rents    and   improvements   upon   recission  of* 
contract  for  exchange  of  lands 719 

3.  purchaser  of  iHud  by  parol  contract  refused  a  deed,  his  right  to 
compensation  for  improvements 748 

INDECENT  EXPOSURE  OF  PERSON  - 

1.  indictment  charging  several  jointly  is  demurrable 307 

INDEMNIFYING  BOND— 

1.  taken  on  levying  execution  without  surety  is  invalid 740 

INDICTMENT— See  Gaming,  1;  Liquor  Selling,  1— 

1.  charging  more  than  one  offense  defendant  may  demur  or  require 
prosecution  to  elect  . 221 

2.  against  corporation  should  allege  its  corporate  existence  ....    306 

3.  indictment  in  one  court  for  offense  of  which  another  court  has 
exclusive  jurisdiction  need  not  be  set  aside 868 

4.  two  or  more  persons  libeled  in  same  writing,  one  indictment  suf- 
ficient     419 

6.  for  statutory  offense  should  follow  the  words  of  the  statute      .    .    667 
6.  indictment  charging  robbery  of  silver  dollar   and  a   warrant  of 

arrest  does  not  charge  two  offenses 229 

INFANT— See  Judgments,  1,  2;  Process,  3— 

1.  liability  of  one  employing  infant  in  dangerous  business  with- 
out consent  of  parent 784,  367 

2.  infants  permitting  representation  as  to  their  estate  are  barred 
thereby 513 

3.  what  are  necessaries  for 579 
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INFANT'S  REAL  ESTATE,  SALE  OF—  pao*^ 

1.  joint,  property  which  is  iDdivisible,  Deceneary  allegations  to  anth- 
orize  sale  of «...  217,  741 

2.  soit  by  p:aardian  for  sale  of  joint  property,  infants  not  necessary 
defendants 2ia 

3.  amended  petition  asking  sale  of  additional  tract,  no  process  nec- 
essary       218 

4.  failnre  to  appoint  guardian  ad  Zttem .renders  order  of  sale  void- 
able, not  void 364 

5.  answer  of  guardian  cnred  failure  to  serve  process 21ft 

INJUNCTIONS— 

1.  court  in  this  State  may  enjoin   resident  here  from   selling  land 

in  Illinois 8 

2.  when  injunction  will  issue  to  prevent  a  trespass  to  land  or  re- 
strain a  Kale  of  it 86,  298,  682 

3.  to  restrain  execution  sale  cf  exempted  property  need  not  be 
asked  in  same  court  rendering  judgment  . 298,741 

4.  such  sale  can't  be  enjoined  unless  remedy- at  law  is  inade- 
quate    298,  741 

5.  common  carrier,  right  to  enjoin  execution  sale  of  its  property  .    298 

6.  to  protect  equitable  interests  from  sale  under  execution  ....    298 

7.  right  to  restrain  judgment  because  proper  credits  had  not  been 
given  on  it 598 

8.  equities  ou  which  injunction  is  asked  must  be  distinctly  set  out,  598 

9.  suit  on  injunction  bond,  what  attorney's  fees  are  recoverable     .    661 

10.  in  action  to  restrain  trespciss  to  land  plaintiff  must  have  right  to 
possession  and  be  in  possession'  682 

11.  injunction  not  proper  mode  of  ^n/i;i{;  f(7/^  to  personal  property   .    741 

12.  statute  giving  defendant  right  to  action  of  replevin  did  not  des- 
troy his  existing  right  to  an  injunction 741 

13.  injunction  to  restrain  county  judge  from  granting  liquor  license,  789 
INJURIES  PERSONAL.  ACTION  FOR— 

1.  right  of  wire  to  sue  for  injuries  to  her  husband  resulting  in  his 
death  where  he  had  brought  suit  in  his  lifetime  and  dismissed  it 
settled 14 

2.  mutual  combat,  right  of  one  combatant  to  recover  from  the  other 
for  personal  injuries 752 

3.  one  maliciously  killed,  right  of  his  personal  representative  to  re- 
cover damages 49^ 

INNKEEPER— 

1.  liability  for  lost  valuables  of  guests 298 

INNOCENT  PURCHASER— See  Judicial  Sale,  7,  12,  14,  16.  17— 

1.  his  rights  as  against  assignee  of  note  for  purchase  money  where 

no  lien  was  reserved  on  the  land 1    .        ...    318 

2.  purchaser  of  land  subject  to  mortgage,  his  liability  for  the 
amount  thereof 308 

3.  purchaser  Insuring  such  property,  mortgagee's  rights  to  policy  .    308 

4.  purchaser  at  execution  sale  agreeing  to  give  defendant  time  to 
redeem,  rights  of  purchaser  on  defendant's  failure  to  do  so  .    .    .    .590 

5.  purchaser  of  county  bond  not  bound  to  see  that  law  was  complied 
with '. 861 

INSANITY— 

1.  defined &1& 

2.  ''uncontrollable  impulse"  as  a  phase  of  insanity  and  as  a  defense 
for  crime 604 

INSTRUCTIONS— 

1.  all  of  them  should  be  considered  together 61 

2.  presumably  none  other  than  those  set  out  in  the  bill  were  giyen 

or  refused 72 

3.  instruction  embodying  the  theory  of  one  side  only,  improper 
unless  its  counterpart  is  given .      95 
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INSTRUCTIONS— Continaed—  paob. 

4.  peremptory  instruction  improper  where  there  is  any  conflict  in 
the  evidence 264 

0.  when  error  in  one  instruction  is  cored  by  j^iying:  another  which 

is  correct 61,  306,  662 

6.  reversal  for  erroneoDs  instruction  though  the  entire  evidence  was 
not  before  the  court 869 

7.  no  reversal  for  erroneous  instruction,  not  excepted  to  or  made 
ground  for  new  trial 50,  684 

6.  oral  instruction  to  jury  that  they  should  try  the  case  according  to 
the  law  and  evidence  not  prejudicial      662 

9.  court  and  not  the  clerk  certifies  as  to  what  instructions  were 
given  and  refused ....    736 

10.  if  special  findinp^s  sustain  the  verdict  errors  in  the  instructions 
are  immaterial 631 

11.  erroneous  instruction  neither  objected  or  excepted  to,  no  re- 
versal           50 

INSURANCE— 

1.  false  statement,  if  immaterial,  does  not  avoid  policy 48 

2.  immaterial  that  insured  was  diseased  prior  to  but  not  at  the  date 

of  the  applicAtion 49 

3.  opinion  of  insured  that  he  had  a  disease  incompetent 49 

4.  provision  in  policy  forbidding  additional  insurance,  effect  of 
violating , 196 

5.  forfeiture  clause  in  policy  for  failure  to  pay  interest  on  premium 

note  in  cash  invalid 271 

6.  duty  of  company  to  so  apply  dividends  due  the  insured  as  to  pre- 
vent fm'feiture 271 

7.  policy  in  benevolent  company,  person  entitled  to  take  upon  the 
death  of  beneficiary 393 

5.  forfeiture  of  policy  for  frilure  to  pay  three  annual  premiums     .    446 
9.  to  maintain  action  for  paid-up  policy,  plaintiffs  must  allege  sur- 

reuder  of  old  one 446 

10.  levy  of  execution  on  property  is  not  such  change  of  possession  as 
avoids  policy 593 

11.  the  question  of  ownership  of  the  insured  goods  being  once 
settled  in  action  between  the  claimants,  it  could  not  be  again 
opened  in  action  against  the  company  on  the  policy 447 

12.  proper  relief  under  prayer  for  judgment  for  amount  of  policy 
and  interest 49 

INTEREST— 

1.  in  action  by  passenger  against  a  railroad  for  personal  injuries 
judgment  bears  interest 208 

2.  at  conventional  rate  after  maturity  of  note,  reversal  for  allowing,  289 

3.  agreed  rate  of  10  per  cent.,  death  of  one  obligor,  applying  pay- 
ments made  after  death  of  obligor 299 

4.  agreement  as  to  interest  to  be  gathered  from  note  and  mortgage 
construed  together 616 

^.  payable'in  installments,  default  in,  independent  action  for  each 
installment 616 

6.  no  interest  on  taxes  as  damages 616 

7.  reversal  of  judgment,  interest  runs  from  date  of  reversal     .    .    .    616 

8.  petition  being  uncertain,  interest  allowed  only  from  date  of  fil- 
ing petition 616 

9.  note  payable  one  day  after  date,  agreed  rate  runs  until  pay' 
ment 742 

10.  interest  runs  on  judgment  unless  expressly  prohibited 447 

aOINDER  OF  ACTIONS— 

1.  one  injured  in  both  his  person  and  property  by  the  same  act,  right 
to  bring  separate  actions 679 
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« 

JOINT  TENANT— See  Lien,  3—  pao»^ 

1.  one  tenant  oconpyiug  the  land,  his  liability  to  his  co-tenant  for 
rent 61]^ 

2.  one  tenant  not  entitled  to  lien  on  the  share  of  his  co-tenant  for 
rents  collected  by  the  latter 691 

JUDGES— 

1.  both  political  parties  namin(2:  the  same  candidate 2 

2.  liability  of  one  who  malicionsly  advises  jndge  to  render  a  jad)(- 
ment 220 

JUDGMENT— See  Interest,  I,  7— 

1.  action  to  vacate  on  the  ground  of  infancy,  when  it  must  be 
brought 4^ 

2.  error  of  judgment  against  infant  apparatit  on  face  of  record  cor- 
rectable only  on  appeal    ....  4^ 

3.  reversal  of  judgment,  effect  of  on  rights  or  parties  .    .    .  743,  299,  662 

4.  such  judgment  obtained  by  guardian  and  money  expended  on 
ward,  liability  of  guardian  to  repay  after  reversal 299 

5.  given  in  evidence^  it  can't  be  collaterally  attacked  or  shown  that 
proceedings  Were  irregular  . 300,  631 

6.  judgment  in  action  to  which  defendant  was  no  partif,  right  to 
give  it  in  evidence  against  him 346 

7.  mode  of  attacking,  consent  Judgment      865- 

8.  not  void  for  uncertainty  if  by  reference  to  record  it  becomes 
plain 447 

9.  interest  runs  on  judgment  unless  eorpressly  prohibited  ....         447 

10.  no  appeal  from  void  judgment  till  ntotion  to  correct  is  made,  609,  610 

11.  modifying  for  fraud,  what  must  appear      616 

12.  for  sale  of  land  must,  describe  land  616 

13.  though  affidavit  for  attachment  was  defective   yet   process  being 
duly  served  judgment  was  voidable,  not  void 632 

14.  defendant  having  paid  part  of  judgment    for   which   he   had   re- 
ceived no  credit  may  enjoin  its  execution 693 

15.  ei^'oneous  judgment  can  be  corrected  afier  expiration  of  term  by 
appeal  only 662 

16.  amended  petition,  setting  up  return   of   nulla  bona,  without  pro- 
cesst  judgment  on  is  void 21ft 

17.  one  who  can't  complain  of  verdict,  neither  can    he   of   the  judg- 
ment ....  ....  369 

18.  judgment  need  not  be  excepted  to  though  prepared  by  appellant's 
counsel 661 

19.  court  haviiynr  jurisdiction  of  subject-matter  and  parties  its  judg- 
ment is  not  void         662 

20.  judgment  is  not  assignable  so  as  to  vest   right   of  action   in   as- 
signee   734 

JUDICIAL  NOTICE— 

1.  not  taken  of  acts  of  another  State  by  pleading  the  fact  and  date 

of  their  passage 449 

2.  taking  judicial  notice  of  the  navigability  of  streams      671 

3.  of  indivisibility  of  city  lot .    .  * 742 

JUDICIAL  SALE— 

1.  rights  of  posthomous  child  in  his  father's  land  sold  in  action  to 
which  he  was  not  a  party         176 

2.  mode  of  determining  whether  property  sold  for  two-thirds  of  its 
value 300 

3.  debtor  being  insolvent  and  property  indivisible,  sale  was  not 
premature  though  the  whole  indebtedness  had  not  been  ascer- 
tained or  homestead  set  aside         300 

4.  title  passes  as  it  stood  on  day  of  sale 80O 

6.  of  property  of  persons  under  disability,  decisions  on  reviewed    .     811 
6.  commissioner  can't  purchase  at  judicial  sale  even  jointly   with 

others 36S 
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JUDICIAL  SALE— ContiHoed—  paob.    * 

7.  parohaser  bound  by  lien  notes  evidenced  by  deed  filed  in  the  case,  461 

8.  party  is  boond  by  statements  of  his  attorney  made  at  the  sale    .    513 

9.  commissioner  becoming  interested  in  land  sold  after  the  sale,  ef- 
fect of    617 

10.  confirmation  of  sale  after  death  of  defendant  and  before  revivor 

is  void 617 

11.  sale  of  land  in  adverse  possession,  effect  of 694 

12.  sale  will  not  be  set  aside  nnless  the  parohaser  is  before  theooprt,  668 

13.  neither  defective  description  of  land  sold  nor  defective  pleadings 
makes  sale  void 668 

14.  sale  to  innocent  purchaser  not  set  aside  on   account  of  miscon- 
duct of  plaintiff's  attorney      663 

16.  court  will  take  judicial  notice  of  indivisibility  of  city  lot  .    .    .    .    742 

16.  caveat  emptor  applies  to  pnrchaser,  he  must  except  before  confir- 
mation of  report 742 

17.  right  of  purchaser  to  forcible  detainer  against  parties  in  posses- 
sion of  land 514 

JURISDICTION— See  Courts,  1— 

1.  depending  on  consent  of  parties,  consent  when  given  relates  back,  658 

2.  equity  jurisdiction  not  destroyed  by  creating  remedy  at  law  .    .     741 

3.  power  of  courts  to  order  conveyance  of  land  located  in   another 
State 8 

4.  afiidavit  for   attachment    was    defective    but    process    was   duly 
served,  heldj  court  had  jurisdiction  to  order  sale 631 

JURY— 

1.  evils  of  general  eieoiption  from  jury  service 53 

2.  settliirg  verdict  by  lot •    •    227 

3.  construction  of  the  jury  should  vary  with  the  nature  of  the  issue,  606 

4.  one-sixth  of  jury  lists  in  Washington  Territory  are  women  .    .    .     756 

5.  misconduct  of  jury  first  complained  of  on  motion  for  new  trial, 

no  reversal 623 

JUSTICE  OF  PEACE— 

1.  has  jurisdiction  to  try  warrant  for  keeping  tippling  house      .    .    300 

2.  warrants  need  not  conclude  '^against  the  peace  and  dignity,"  &o.,  301 

3.  what  cases  involve  question  of  title  to  land 762 

KENTUCKY  REPORTS— 

1.  decline  in  legal  value  of 4 

LAND— 

1.  separating  timber  upon  and  mines  underneath   from   the  soil,  in 

the  sale  of  laud 9^ 

2.  upon  sale  of  land  standing  trees  pass  with  it 51& 

LANDLORD  AND  TENANT— See  Limitation,  Stat,  of,  17— 

1.  lease  for  one  year  with  privilege  of  renewal,  effect  of  tenant  hold- 
ing over 447 

2.  tenant  subletting  without  consent  of  landlord,  effect  of     ....    519 

3.  assignee  of  lease  liable  for  rent  at  snme  rate  as  assignor  ....    663 

4.  une  in  oocupatiou  of  the  leased  piemises,  presumably  an  assignee 

of  lessee 663 

5.  assignee  may  relieve  himself  from  further  liability  by  assigning 
over,  he  must  assign  all  his  estate 663 

6.  landlord  failing  to  ansert  his  lien   on    property    of   tenant   does 
not  release  a  Knarantor  of  the  rent 118 

LARCENY— 

1.  one  who  comes  rightfully  into  possession  of  goods  of  another  is 
not  guilty  of  larceny  if  he  afterwards  converts  them  to  his  own 

use 34,  675 

2.  evidence  of  commission  of  other.larcenies  inadmissable  except  to 
prove  intent 34 

3.  evidence  of  extravagant  habits  of  accused  prior  to  commission  of 
larceny  inadmissible 34 
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LAWYERS—  PAGE. 

1.  what  literary  men  think  of  them 485 

2.  is  the  study  of  Latin  benefloial  to  lawyers 580 

3.  getting  on  at  the  bar 678 

LEASES— See  Landlord  and  Tenant. 

LEGACy—See  Devises,  9. 
LEGAL  TENDER  CASE— 

1.  change  of  opinion  by  U.  S.  Sopreme  Court 3 

LEGISLATION— 

1.  remedy  for  hasty  and  careless 605 

LETTERS— See  Presomptions,  1,  8. 

LEX  FORI— See  Guardian  and  Ward,  2. 

LEX  LOCI  CONTRACTUS— See  Married  Woman,  8. 

LIBEL  AND  SLANDER— 

1.  right  of  newspapers  to  print  pleadings  containing  scandaloos 
matter  before  judgment 56 

2.  one  may  be  enjoined  from  repeating  a  slander 286 

3.  on  two  or  more  persons  m  same  ii^rtYin^  one  indictment  sufficient,  4191 

4.  certainty  in  describing,  in  indictment,  the  mode  of  publication,  419 

5.  denying  and  pleading  the  truth  in  justification  are  inconsistent 
defenses     .    .  ' 281 

LICENSE— See  Constitutional  Law,  2;  Municipal  Corporations,  2 — 

1.  same  license  required  of  pool  as  of  billiard  table 658 

2.  wholesale  liquor  dealer  selling  by  pint  must  have  license  .  .  865,  575 
8.  right  of  druggist  to  retail  spirituous  liquors  without  license  .  .  520 
4.  wholesale  dealer  can  sell  by  wholesale  without  license 575 

6.  same  penalty  for  selling  malt  liquor  as  for  selling  spirituous  or 
vinous 575 

6.  principal  is  liable  for  sale  made  by  his  agent  without  license  .    .    594 

7.  officer  having  discretion  to  grantor  refuse  a  license  to  sell  liquor, 
right  of  court  to  compel  him  to  act .'  756,  789 

XIEN — See  Rescission,  6 — 

1.  goods  sold  upon  agreement,  they  should  remain  the  property  of 
vendor  till  paid  for,  lien  on 218 

2.  vendor's  delay  in  asserting  lien  for  purchase  money  does  not 
estop  him 589 

8.  one  tenant  not  entitled  to  lien  on  share  of  his  co-tenant  for  rents 
collected  by  the  latter 699 

4.  land  sold  on  promise  of  vendee  to  pay  debt  due  third  person, 
the  creditor  has  lien 707 

5.  party  lending  money  to  vendee  to  pay  off  vendor-s  lien,  his 
right  to  the  lien  by  subrogation,  right  of  sureties  on  vendee's 
note  to  such  lien 748 

6.  lien  of  sssignee  of  note  for  purchase  money  (where  no  lien 
was  retained  in  the  deed) 817 

LIFE  ESTATE— 

I.  life  tenant  leases  land  and  dies,  liability  of  his  lessee  for  rent     .    228 
LIMITATION,  STAT.  OF— See  Malicious  Prosecution,  1;  Taxation,  2; 
Vendor  and  Vendee,  6  — 

1.  husband  conveying  his  wife's  land,  running  of  the  statute 
against  her 4,  29 

2.  statute  runs  against  guardian  on  contract  made  with  him  for  his 
ward's  benefit 49 

8.  action  on  vendor's  misrepre^entatiou  of  contents  of  tract  of 
land 219 

4.  right  uf  entry  accruing  to  several,  all  under  disability,  when  does 
statute  begin  to  run 801 

5.  action  of  mortgagee  of  personal  property  to  recover  of  purchaser 
from  mortgagor,  when  barred 801 

6.  action  by  mortgagee  of  personal  property  to  recover  of  purchaser 
from  mortgagor,  when  barred 801 
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lilMITATION,  STAT.  OF— Continaed—  paob. 

7.  liability  of  seller  of  sporioos  coanty  bond  acoraes  at  date  of  sale 
and  not  at  date  of  judgment  in  suit  against  the  ooanty  holding 
the  bond  spurious * 252 

8.  purchasing  from  one  supposed  to  be  principal  but  in  fact  agent 
for  another,  when  statute  begins  to  run  against  the  real  princi- 
pal   362 

9.  holding  land  under  parol  gift  constitutes  adverse  possession  as 
against  donor 365 

10.  where  the  original  proceeding  was  prohibited  by  law  but 
amended  petition  was  filed  setting  out  good  cause  of  action, 
statute  ran  till  filing  of  amendment 368 

11.  right  of  State  to  recover  fines  and  forfeitures  collected  by   city 

of  Lexington  is  bared  by  five  years  .    .        .    .        ........    519 

12.  limitation  on  patent  issued  after  defendant  had  acquired  good 
title  by  adverse  possession .    594 

13.  contract  of  sale  being  cancelled,  right  of  one  eight  years  after- 
wards to  enforce  the  cancelled  contract       520 

14.  no  answer  to  statute  that  plaintiff  supposed  he  could  not  re- 
cover if  he  did  sue 620 

lb.  fraxululeiit  suppression  of  will^ '^\\en  ^Qiion  iOT  must  be  brought,  594 

16.  new  promise  or  ackuowledgmeut  as  a  bar  to  the  statute,  cases  in 
Court  of  Appeals  reviewed 608 

17.  action  by  landlord  against  tenant  for  proceeds  of  safe  of  timber, 

no  limitation  on  tenant's  claim  to  credit  for  improvement  ■    .    .    742 

18.  claim  against  surety  barred  after  seven  years,  though  he  was  not 
known  as  surety      743 

19.  surety  on  note  on  which  judgment  has  been  obtained  in  released 
after  seven  years  from  date  of  judgment,  effect  of  his  death  or 
death  of  principal 743 

20.  surety  on  bond  to  commissioner  for  purchase  price  of  land  when 
limitaiion  begins  to  run  against 743 

21.  action  by  State  to  recover  penalty  for  breach  of  penal  statute  is 
embraced  by  statute  of  limitations 90 

22.  infant  devisee,  statute  begins  to  run  in  favor  of  surety  of  execu- 
tor not  from  appointment  of  guardian  but  majority  of  infant  .    296 

lilS  PENDENS— 

1.  judgment  dismissing  petition  reversed  on  appeal,  effect  of      .    .    748 
LOCAL  OPTION— 

1.  indictment  should  charge  each  sale  in  distinct  paragraphs  as  a 
separate  offense 110 

2.  what  constitutes  wholesale  dealer      118 

Z,  right  of  distiller  to  sell  spirits  at  his  residence 219 

4.  indictment  for  selling  bottle  marked  '^Bifters,^^  evidence  admissi- 
ble that  contents  were  ^Mntoxicatiug" 221 

5.  in  prosecutions  under  the  law  must  be  shown  to  be  in  force  in 
the  particular  locality,  mode-of  averring  and  proving  this    ... 

306,  520,  664 

6.  if  this  proof  is  not  made  peremptory  instruction  goes  for  de- 
fendant        806 

7.  act  not  unconstitutional  because  it  allowed  districts  that  had  pre- 
viously adopted  it  to  vote  a^ain  on  the  question 789 

8.  variance  in  the  form  of  putting  the  question  from  that  specified 

in  the  act,  effect  of 789 

LOST  WRITING— 

1.  statement  of  attorney  who  drew  it  its  to  its  contents  is  compe- 
tent           658 

LOUISVILLE  LAW  AND  EQUITY  COURT— 

1.  has  power  in  case  transferred  from  Louisville  Chancery  Court  to 
set  aside  order  made  before  transfer 511 


Digitized  by  CjOOQ IC 


26  INDEX. 

LUNATIC—  PAOB. 

1.  right  of  creditor  of  lunatio  to  sae  defaalting  trDstee 621 

MALICE— 

the  fact  of  killing  in  sadden  heat  and  passion  does  not  necessarily 

preclade  malice 448 

MALICIOUS  PROSECUTION— 

1.  limitation  on  action  is  one  year 448 

2.  liability  for  malicionsly  advising  jndge  to  render  a  judgment  .    .    220 

3.  necesfiary  atlegati<ins  in  action  for  maliciously  sning  out  attach- 
ment    511 

MANDAMUS— 

1.  to  compel  school  trnstee  to  report  to  cnanty  commissioner  .    .    .    521 

2.  motion  for  most  be  made  on  the  day  named  in  sommons      .    .    .    664 

3.  officer  having  direction  to  act  or  not,  right  of  court  to  compel 
him  to  act  or  to  control  his  action 766,  744 

MANDATE— 

1.  petition  for  rehearing  being  urranted  and  new  mandate  issoed 
they  are  to  be  considered  together 44^ 

2.  mandate  announcing  no  principal  bat  correcting  single  item   in 
commissioner'.^  reoort,  effect  of 44^ 

MANSLAUGHTER— See  Homicide— 

1.  evidence  to  show  Hccuf>ed  avoided  instead  of  seeking  the  quarrel 

\a  competent 48 

2.  witnesses*   thoughts   about    movements   of    deceased    not   being 
communicated  to  accused  are  incompetent 48 

3.  evidence  competent  to  show  person   of  deceased   wss^  examined 
before  and  after  the  killing  and  that  he  was  unarmed 48 

4.  one  who  acts  recklessly   of   haman  life,  if  death  ensue,  is  guilty 

of  voluntary  manslaughter 334 

5.  one  convicted  of  munslaughter  may,  on  new  tril,  be  convicted  of 
murder 181 

MARRIED  WOMAN— Sep  Acknowledgement.  Husband  and  wife— 

1.  will  made  by  her  during  coverture  and  acknowledged  after  death 

of  husband,  effect  of 60 

2.  Gen.  Stat.,  chapter  113,  section  11,  as  to  manner  of  re-executing 
wills  does  not  apply  to  married  women 60 

3.  right  to  vacate  erroneous  judgment  after  expiration  of  term       .    250 

4.  alteration  in  ('ode  of  '77  applies  to   judgment  rendered   under 
former  Code 250 

5.  may  mortgage  (reneral  estate  to  secure  husbands  debt 301 

6.  her  bond  for  title  is  void ...     365 

7.  no  personal  judgment  against  widow   on  contract   made  by  her 
during  coverture  .    .  518,  664 

8.  authorized  to  make  note  by  law  of  State  of    her  domicil,  validity 

of  here 645 

9.  allefirations  of  petition  against  her  are  taken  as  true  unless  denied,  664 

10.  right  of  one   failing  to    perform*  his   contract   with    a    married 
woman  to  set  up  her  coverture  as  defense 744 

11.  effect  of  infant  married  woman  joining  in  her  husband's  deed.   .     201 

12.  her  right  to  recover  her  land   because  of  defective  acknowledg- 
ment after  she  had  sold  tract  received  on  exchange 29 

MARSHALL,  CHIEF  JUSTICE- 

1.  his  opinion  on  constitutional   questions  was  always  that  of  his 

court  except  in  one  case 761 

MASTER  AND  SERVANT—    ' 

1.  master  not  liable  for  injuries  received  from   dog  owned  by   ser- 
vant           50 

2.  master  employing  servant,   knowing    he  is   without  experience, 
servant  bound  to  fidelity  only 36B 
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MEASURE  OF  DAMAGES—  pao>. 

1.  for  ordinary  neglifi^eno*  damages  can  be  compensatory  only    *   •    449 

2.  proper  measure  in  action  for  breach  of  warranty  or  deceit  .   .   .    671 

3.  in  trover 666 

MECHANIC'S  LIEN  LAW— 

1.  of  Louisville,  assignment  of  Hen,  rights  of  snb  contractor 
against  assignee # 801 

2.  no  lien  for  lesd  than  |10 301 

8.  snb-contractor  most  allege  that  he  gave  notice  of  his  lien    .   .    .    302 

4.  no  lien  exists  unless  the  account  is  filed  in  60  days  and  suit  is 
brought  in  12  months 594 

5.  petition  must  allege  facts  sufficient  to  show  personal  liability,  595,  597 
MINES— See  Land,  1. 

MISDEMEANORS— 

1.  reversing  judgment  on  appeal  of  Commonwealth 181 

2.  where  punishment  is  by  imprisonment 289 

8.  judge  trying  facts,  effect  given  his  findings 806 

MISJOINDER— 

I.  of  actions  waived  by  answer 511 

MISTAKE— 

1.  relief  for  gross  mistakes  in   measurements  for  masonry,  though 
the  contractor  agreed  to  ansume  all  risks  from  mistakes    ....    441 
MORTGAGES - 

1.  purchaser  of  land  subject  to,  not  personally  liable 808 

2.  purchaser  of  house  subject  to,  insuring  it,  mortgagee  not  entitled 

to  benefit  of         808 

8.  conveyance  of  land   with  agreement  by  grantee  to  reconvey  on 

payment  of  sum  of  money  is  a  mortgage 866 

4.  mortgHgor  of  stock  of  goods  remaining  in  possession  and  buying 

and  selling,  rights  of  mortgagee  as  against  creditors 866 

5-  rights  of  one  induced   by   misrepresentations  of  mortgagor  to 

give  up  a  senior  mortgage  and  accept  a  junior 447 

6.  exactness  required  in  describing  the  debt  and  the  property  mort- 
gaged   ;. 727,  744 

7.  court  refu8eA  to  consider  deed  absolute  in  form  as  a  mortgage  .    442 
MUNICIPAL  CORPORATION— 

1.  lien  of  for  tnxcs  lost  by  sale  made  by  State  for  its  taxes   ....    224 

2.  exacting  license  from  owner  of  dog  is  not  liable  for  injury  done 

by  tht  dog .    .     224 

3.  liability  of  for  failure  to  abate  nuisance  or  close  np  a  bawdy 
house 292 

4.  not  liiible  for  property  destroyed  by  its  failure  to  provide  fire 
engines 449 

5.  juvgment  against  can  be  enforced  out  of  its  private  property 
only     ...  361 

6.  for  what  offenses  it  may  be  indicted 292 

MURDER— See  Malice— 

1.  curious  instance  of  several  innocent  persons  hung  for  murder  of 
man   afterwards  found  alive 151 

2  burglar  being  wounded  conceals  himself  in  outer  shed  where  he 
is  found  next  day  and  attacked,  had  he  killed  his  assailant  was  it 
murder? 375 

3.  drunkenness  no  excuse  for 448 

4.  though  combat  was  mutual,  yet  if  accused  had  deadly  weapon 
the  killing  was  murder ^ 448 

5.  a  woman  who  escaped  conviction  for  murder  of  a  former  hus- 
band by  marrying  chief  witness  for  prosecution 604 

6.  punishing  the  murderer  of  a  u;oman  by  a  fine  of  i|2 752 

7.  one  convicted  of  manslaughter  may  on  retrial  be  convicted  of 
murder 181 
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NATURALIZATION—  page. 

1.  right  of  Indian  to  become  citizen  of  IXpited  States  without  being 

naturalized 528 

NECESSARIES— See  Haaband  and  Wife,  8,  9,  10— 

1.  what  are  necessaries  for  infant * 579 

NEGLIGENCE— See  Damages,  1,  2;  Railroads— 

1.  the  conrt  should  not  tell  the  jury  what  facts  constitute  contrib- 
utory   219 

2.  for  ordinal^  negligence  the  jnry  can  give  com.%>ensatory  damages 
only 449 

3.  where  special  verdict  found  negligence  against  defendant  and 
also  contributory  negligence  against  plaintiff  the  court  properly 
entered  judgment  for  defendant 689 

4.  in  action  for  willful  neglect,  contributory  negligence  as  a  defense,  694 

5.  in  action  by  employe  against  employer  for  defective  machinery, 
necessary  allegations 219 

NEW  BOOKS— 

Advocacy,  illustrations  in 649 

American  Probate  Reports,  volume  III 44 

Attachment  and  Garnishment,  treaties  on 583 

Attorney-General  of  the  U.  S.,  his  annual  report  for  1888 93 

Corporations,  treaties  on  law  of  private,  having  capital  stock  ...      44 

Corporations,  liabilities  of  directors  and  other  officers 372 

Corporations,  transfer  of  stock  In 437 

Decrees,  treaties  on 437 

Equity,  principles  of 660 

Extradition,  treaties  on 371 

FEDEBA.L  Decisions,  by  Wm.  Myers — 

Volume  IV 148 

Volume  V 371 

Volume  VI      682 

Volume  VII 732 

Volume  X 606 

Foreign  Judgments,  treatiegTpn  .    .    .' 372 

Frauds,  Statute  of,  treaties  on,  3  volumes 44,  213 

Habeas  Corpus,  treaties  on 94 

Humphrey,  A.  P.,  address  by 603 

Kentucky,  History  of,  by  N.  S.  Shaler 602 

Law  Quarterly  Review 504 

Married  Woman,  treaties  on,  2  volumes 436 

Mortgages,  treaties  on 371 

Mezice,  laws  of 605 

Practice,  treaties  on 437 

Presumptive  Evidence,  treaties  on ♦. 733 

Questions  submitted  to  classes  in  Cincinnati  Law  School 213 

Raildroads,  treaties  on 372 

Real  Property,  treaties  on 372 

Speeches,  &c.,  of  David  Dudley  Field,  2  volumes 213 

Taxation,  treaties  on,  2  volumes 40.  286 

Warranties,  law  of  in  the  sale  of  chattels 46 

NEW  TRIAL  — 

1.  discovery  of  new  evidence  from  witness  who  has  already  testi- 
fied    205,  220 

2.  petition  founded  on  such  ground,  time  of  filing .'   .    206 

3.  no  ground  for  that  witn^  did  nut  testify  or  testified  otherwise 
than  was  expected  of  hii^ 220,  408 

4.  ruling  of  lower  court  on  motion  for  will  not  be  disturbed  unless 
plainly  erroneous 220 

5.  decision  of  trial  court  on  motion  for  in  criminal  case  is  not  re- 
versible  3.H6,  806,  227 
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NEW  TRIAL— Continued—  page; 

6.  time  of  making  motion  reckoned  from  verdict  and  not  from  enter- 
ing of  judgment 665,  302,  307 

7.  court  ma^  require  payment  of  costs  of   former  trial  but  not  of 

all  costs  .    .  .N 302,  695 

8.  party  has  40  days  to  pay  costs  though  the  order  gives  him  less  .    802 

9.  person  moving  for  becomes  party  to  the  action 803 

10.  decree  in  action  for,  vacating  all  orders  prejudicial  to  petitioner, 
effect  of 303 

11.  order  overruling  motion    for,  right  of  court  to  set   aside  order 
after  expiration  of  term 367 

12.  time  of  making  motion  for  in  Louisville  Chancery  Court  .    .    ,    .    367 
18.  no  reversal  for  error  not  set  out  in  grounds  for 369 

14.  filing  additional  grounds  after  expiration  of  time 450 

15.  setting  aside  order  granting  new  trial   for  failure  to   pay   costs, 
not  reversible 595 

16.  action  for  is  equitable  or  ordinary   according   to   character   of 
original  procdeding,  competency  of  witnesses  in  such  action  .    .    595 

17.  new  trial  on  account  of  smallness  of  damages 657 

18.  party  asking  new  trial  abandons  previous   motion  for  judgment 

on  the  verdict 665 

19.  misconduct  of  jury  first  complained  of  on   motion  for  new  trial,  523 

20.  time  of  moving  for,  where  there  is  special  verdict 745 

21.  one  convicted  of  lesser  offense  moving  for  new  trial  may  be  con- 
victed of  greater  offense  on  retrial 181 

NON-RESIDENT— 

1.  attorney  for,  liability  for  his  fee 303 

NUISANCE—  t 

1.  liability  of  city  for  failure  to  abate 292 

NULLA  BONA— See  Fraudulent  Conveyances,  2,  3,  10— 

1.  amended  petition  setting  out  return    of    nulla   bona   judgment 
thereon  without  process  is  void 218 

2.  filing  of  the  bill  created  no  lien  on  life  estate  of  husband  in  land 

of  wife  then  living      363 

3.  action  on  return  of,  in  what  county  it  must  be  brought 670 

OBSTRUCTING  PUBLIC  ROAD— 

1.  Indictment  for,  necessary  allegations 521 

OFFICIAL  LIABILITY— 

1.  of  judicial  officers  acting  within  their  jurisdiction 220 

2.  of  president  and  directors  of  bank  for  violating  the  charter    .    .  328 

3.  clerk  employed  by  public  officer  is  liable  to  him  and  not  the  pub- 
lic for  misappropriating  money 34 

OPINIONS— 

1.  practice  of  requiring  all  opinions  to  be  in  writing 755 

OPPRESSIVE  BARGAIN— 

1.  note  executed  by  cestui  que  trust  to  her   trustee  for  balance  due 

and  ten  per  cent,  interest 6€9 

OVERRULED  CASE— 

1.  Paducah,  &c.,  R.  R.'Co.  v.  Commonwealth 227 

PARDON— 

1.  right  of  Parliament  to  grant  conditional  pardon 375 

2.  pardoning  criminals  immediately  after  conviction,  the  policy  of,  530 
PARENT  AND  CHILD— 

1.  right  of  father  to  custody  of  child 3 

2.  liability  of  one  employing  minor  in  dangerous  business  over 
objection  of  parent 367 

3.  right  of  son  to  recover  for  maintenance  of  his  mother 665 

PAROL  EVIDENCE— 

1.  admission  of  where  both  parties  admit  that  the  writing  does  not 
contain  the  true  agreement 862 

2.  admissible  to  show  oiroumstanoes  under  which  deed  was  made   .    361 


Digitized  by 


Google 


30  INDEX. 

PARTIES—  PAO«. 

1.  plaintiffs  claiming  ander  one  title  may  sae  several  defendants 
olntmiag    Dnder   same   title   though   they   claim   different  parts 

of  the  land        ^ 99 

2.  one  on  whose  motion  certain  parties  were  striken  out  as  plain< 
tiffs  cAii't  afterwards  complain  that  they  were  not  made  parties,  289 

3.  riijht  of  one  who  claims  interest  hostile  to  both  plaintiff  and  de- 
fendant to  be  made  party 808 

4.  snit  by  one  partner  on  firm  contract  is  fatal  defect  of  parties  .    .    221 

5.  promise  to  debtor  to  pay  his  debts,  ri^ht  of  one  creditor  to  sne 
withont  joiuinu:  others  ...        707 

6.  action  dismissed  withoat  prejadice  for  defect  of  parties    ....    746 
PARTITION  - 

1.  action  for,  who  are  necessary  parties 659 

PARTNERSHIP— 

1.  a  partner  has  the  right  to  sell  but  not  to  pledge  partnership  prop- 
erty      .*  .    .    168 

2.  right  of  individual  creditor  levying  on  partnership  property  .    .    220 

3.  suit  by  one  partner  on  firm,  contract,  fatal  defect  of  parties  and 
not  waived  by  demurrer       221 

4.  sale  by  partner  of  his  interest  in  the  firm,  rights  of  the  pur- 
chaser            ...    808 

5.  suit  to  settle  partnership  affairs,  no  accounts  kept,  petition  will 

be  dismissed 308 

6.  money  borrowed  in  contemplation  of  partnership  but  before  the 
terms  had  been  agreed  on,  firm  is  liable 867 

7.  partner  can't  relieve  himself  from  liability  for  money  paid  toco- 
partner  by  giving  notice  not  to  trust  hio^  must  dissolve    ....    867 

8.  the  facts  show  that  the  father  had  taken  his  sons  into  partner- 
ship and  they  are  entitled  to  share  in  the  profits  after  paying 
him  interest  on  hia  cajrital 521 

9.  right  of  one  partner  to  sign  firm  name  to  negotiable  paper      .    .    596 

10.  firm  real  estate,  how  far  regarded  as  personalty 665,  699 

11.  right  of  widow  to  dower  in  firm  real  estate 665 

12.  no  partnership  existing  when  land  was  bought,  effeqt  of  its  sab- 
sequent  formation  on  right  to  dower 666 

18.  partner  assigning  firm  assets  for  benefit  uf  creditors,  effect  of    .    652 

14.  duty  of  assignee  as  to  attaching  firm  creditors 652 

15.  a  trade  mark  is  part  of  partnership  assets      95 

16.  firm  property  levied  on  for  individual  debt,  right  of    partners  to 
sell  such  property 220 

17.  real  estate,  when  regarded  as  partnership  property 665 

PATENTS— 

1.  giving  number  of  acres  and  names  of  owners  of  eiclusious,  not 
void  for  uncertainty 108 

2.  State  can  issue  but  one  patent  for  same  tract  though  it  should 
acquire  title  a  second  time 108 

3.  containing  exclusions,  duty  as  to  showing  that  the  land  claimed 

is  not  excluded b04 

4.  valid  patent  can  not  be  issued  for  land  previously  surveyed  and 
occupied  666 

6.  patent  for  certain   number  of  acres   '^excluding  all  surveys  of 

record"  void  for  indefiniteness 682 

PEDDLER'S  LICENSE  — 

I.  required  of  all  peddlers,  effect  of  amending  act  exempting  ped- 
dlers residents  of  this  State 349,  711 

PENALTY— 

1.  in  action  for  by  Commonwealth  appeal  lies  from  county  to  cir- 
cuit court 90 

PENSION  MONEY— 

1.  its  liability  for  debts  of  pensioner 804,  666,  745 
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PERSONAL  REPRESENTATIVES— See  Decedent's  Estate,  8,  4-         paob. 

1.  failing;  to  make  settlements^  no  com peDBation 95 

2.  BDit  against  administrator  for  goods  sold  intestate,  denial  of 
knowledge  or  information  is  soffioient ^41 

8.  right  of  personal  representative  of  one  maliciously  killed  to  re- 
cover damages 499 

4.  presamptiou  that  commissioner  in  making  his  settlement 
charged  administrator  with  proper  interest 696 

6.  administrator  refused  credit  for  his  expenses  in  trying  to  enforce 
frandnlent  contract       596 

6.  degree  of  care  required  of  in  managing  the  estate 596 

7.  liability  for  failing  to  sell  slaves 696 

8.  right  of  devisee  accepting  note  belonging  to  the  estate  in  pay- 
ment of  debt  dne  him  by  the  executor      670 

PETITION  FOR  REHEARING— 

1.  mandate  issuing  on,  the  two  are  to  be  construed  together    .    .    .    449 

2.  error  waived  in  the  petition,  efiTect  of 449 

8.  filing  in  vacation 214 

4.  filing  in  Superior  Court,  effect  of  on  time  for  appealing  to  Court 

of  Appeals 609 

PLEADING — See  Defenses;  Malicious  Presentation,  8;  Practice  in  Civil 
Cases,  8,  10,  16,  21;  Taxes.  11—  ^ 

1.  in  action  for  work  done,  answer  denying  indebtedness  and  plead- 
ing payment,  held^  the  value  of  the  work  was  not  in  issue     ...       66 

2.  insufficient  denial  of  indebtedness 221 

8.  suit  on  contract  to  pay  money  must  allege  breach 221 

4.  suit  for  delivery   of   personal  property  where   there  are  several 

articles,  necessary  allegations        221 

6.  proving  a//«ga^'o>i«  o/ra/H€>  or  damage  though  not  traversed.    .    304 

6.  meaning  of  section  115,  Civ.  Code,  requiring  pleadings  to  be 
'^signecV         318 

7.  in  action  for  goods  sold  necesAary  allegations  of  petition     .    ...    841 

8.  allegations  defectively  stated  or  omitted  cured  by  form  of  issue 
requiring  proof  of  such  facts .    .    341 

9.  sait  against  administrator  for  goods  sold  interstate,  denial  of 
knowledge  or  information  is  sufiicient 841 

10.  suit  on  bond  to  pay  money  on  condition,  performance  of  condi- 
tion not  snificiently  pleaded 522 

11.  in  snit  on  account  it  should  be  alleged  the  goods  were  worth  the 
amount  charged  ...  622 

12.  defect  in  substance  in  petition  not  cured  by  pleading  over,  answer 
must  exprest«Iy  allege  the  omitted  matters 696 

18.  plea  of  no;i  es^ /ac^uni  most  be  affirmative — denial  of  knowledge 
or  information  insufficient 596 

14.  in  construing  a  pleading  inferences  favorable  to  the  pleadAr  not 
indulged 697 

16.  allegations  of  answer   which   simply   contradict   allegations  of 

petition  re<^ire  no  reply 697 

16.  right  of  parties  to  waive  written  pleadings 668 

17.  the  issue  as  to  payment,  held,  fully  made  up 746 

18.  denial  of  "knowledge  or  information*'  as  to  a  judgment  ....    746 

19.  though  unnecessary  to  allege  any  consideration,  that  set-out  must 

be  proved 440 

20.  pleading  ^cts  of  another  State * 449 

21.  suit  against  corporation,  petition  should  allege  the  incorporation,  622 

22.  neceshary  allegations  can't  be  supplied  by  exhibits 697 

28.  denials  should  not  be  conjunctive  or  of  conclusions  of  law  .    .    .    666 
24.  in  action  to  subject  separate  estate  for  debt,   necessary   allega- 
tions   669 

26.  defects  in  pleading  cured  by  verdict 804 

26.  failure  to  deny  immaterial  allegation,  it  should  not  be  accepted 

as  true  ...  - 622 
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POMEROY,  JOHN  NORTON—  page. 

1.  notice  of  hi«  death 582 

POSTHUMOUS  CHILD— 

1.  ri^ht  to  recover  his  share  of  his  father's  estate  sold  by   order  of 
court  in  action  brought  before  he  was  born 176> 

2.  not  estopped  because  he  had   previonsly  saed   his  gaardian   for 

the  prooeedrt  of  sale ITS- 
POWER  OF  ATTORNEY- See  Separate  Estate.  1— 

1.  deed  made  under  is  valid  though  the  power  was  not  recorded  .    .     666 

2.  revocation  of  the  power  does  not  affect  title  of   purchaser   with- 
out notice 667 

POWERS— 

1.  devise  of  absolute  estate  to  one,  giving  power  to  sell  and  reinvest 

to  another 381 

PRACTICE  IN  CIVIL  CASES— See  Parties,  2— 

1.  what  defects  in  pleading  are  cured  by  pleading  over  or  by  ver- 
dict   304.  341,  59a 

2.  several  cases  ordered  heard  together ^  admission   of   fact  in  one  is 
such  in  all 307 

3.  must  be  both  objection  and  exception  to  motion  to  strike  out  part 

of  a  pleading  ....  307 

4.  where  plaintiff  is  entitled  to  judgment  by  default  the  case  need  not 

be  placed  on  the  trial  docket  and  submitted 307 

5.  party  obtaining  rule  hnd  failing  to  catise  caurt  to  cm?^  on  can't  com- 
plain   307 

6.  defendant  objecting  to  tiling  of  petition  of  one  to  be  made  party 

did  not  waive  the  objection  by  asking  time  to  answer 308 

7.  the  finding  by  court  or  jury  of  a  fact  denied  by   the  petition^  no 
benefit  to  plaintiff 369 

8.  no  nfi\i\i  to  fiKe  supplemental  pleading  f^etlmfi^  up  new   facts  after 
judgment)  a^rmc^d  on  appeal  450 

9.  order  sustaining  motion   to  set  aside  judgment  relates  back  tb 
making  of  motion 510- 

10.  erroneous  to  dismiss  petition  pending  reference  to  commissioner,  523 

11.  judgment  filed  with  clerk  in  vacation,  motion  to  set  it  abide  over- 
ruled at  next  term,  effect  of 523 

12.  two  defendants  appointed  to  defend  for  all  can't  bind  any  whose 
interests  are  adverse  to  theirs 597 

13.  case  submitted  on  execeptions  to  commissioner's   report,  error  to 
dismiss  petition x         598 

14.  party  asking  new   trial  abandons  his  previous  motion  for  judg- 
ment on  the  verdict 665 

15.  psLtty  compelled  to  elect  between  defenses  may  amend   his  answer 

so  as  to  set  out  more  fully  the  defense  he  abandons    ....  667 

16.  ac#)n   should    be   dismissed    without     prejudice     for    defect    of 
parties 746 

17.  mistake  in  sueing  in  equity  instead  of  at  law,  how  taken  advantage 

of 746 

18.  petition  stating  no  cause  of  action  against  any  defendant  dis- 
missed though  only  one  demurred 746 

19.  motion  to  require  plaintiffs  lo  elect  was  waived  by  failure  of  court 

to  act  on  it 746 

20.  court  overruling  demurrer  or  objection  to  a  pleading  but  after- 
wards concluding*to  sustain  it  should  give  leave  to  amend     .  307,  818 

21.  one  who  can't  complain  of  verdict  cannot  of  the  jadgment  .    .    .    30i^ 

22.  right  of  parties  to  waive  written  pleadings  by  oral  agreements  .    667 

23.  form  of  order  allowing  wife  to  prosecute  action  in  her  own  name,  297 

24.  plea  of  limitation  defective  but  no  objection  being  then  taken  it 
can't  be  afterwards  made  on  appeal 448^ 
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PRACTICE  IN  CRIMINAL  CASES—  page. 

1.  uo  reversAl  for  improper  argument  of  Commonwealth's  attorney 
not  objected  to 50 

2.  nnder  indictment  for  ro66(»r{/ accnsed  may  be  convicted  of  larceny,  195 

3.  failnre  to  inAtruct  that  the  offense  mast  be  proved  beyond  reason- 
able doubt,  reversible  error 222 

4.  accused  absconding  before  jury  returned   its  verdict,  no  ground 

for  reveriial 306 

5.  in  such  case  delay  in  entering;  judgment  until  his  re-arrest,  no 
ground  of  reversnl 305 

6.  discretion  of  trial  court  in  permitting  additional  evidence  after 
party  has  announced  himself  through 306 

7.  witness  testifying  without  being  sworn  and  without  appellant 
knowing  he  had  been  in  penitentiary,  this  uo  ground  for  dis- 
charging jury  and  continuing  case 407 

8.  failure  of  witness  to  testify  as  expected  of  him  no  ground  for 
discharging  jury  for  new  trial 220,  408 

9.  conduct  of  Commonwealth's  attorney  in  ordering  witness  to  con- 
ceal facts  from  accused,  gronnd  for  discharging  jury  and  con- 
tinuing case 408 

10.  court  can  reverse  verdict  only  when  there  is  no  evidence  to  show 
guilt 460,  623,  597 

11.  indictment  charging  several  offenses  is  demurrable,  but  court 
overruled  demurrer  and  required  prosecution  to  elect,  no  error  .    221 

PRESUMPTIONS— 

1.  no  presumption  of  receipt  of  letter  from  fact  of  its  being  mailed 
properly  addressed  and  stamped 481 

2.  English  courts  assume  innocence  of  accused — the  French  his 
guilt •.    .    .    680 

3.  presumption  of  death  arising  from  oue*s  absence,  effect  of  receiv- 
ing letters 739 

4.  party  having  possession  of  books  refusing  to  produce  them,  pre- 
sumption therefrom 669 

PRINCIPAL  AND  AGENT— See  Agency. 
PROCESS— See  infant's  Real  Estate,  Sale  of,  3,  6— 

1.  summons  being  lost  proving  the  return  by  clerk's  entry  on  rule 
docket  and  recitals  in  judgment 623 

2.  absurd  rule  throwing  out  cross  bill  m  which  defendant  fails  to 
pray  for  process 580 

3.  service  on  administrator  who  paid  merely  for  infant's  mainte- 
nance was  not  ^'the  person  having  charge  of  him" 698 

4.  affidavit  for  attachment  defective  bat  process  properly  served, 
judgment  not  void 632 

5.  amended  petition  setting  up  return  of  nulla  bona,  there  must  be 
process  on 218 

PROMISSORY  NOTES— See  Bills  and  Notes. 
PURCHASE  MONEY— See  Vendor  ond  Vendee. 
PURCHA  .sER— See  Innocent  Purchaser. 
QUIA  TIxMET— 

1.  this  bill  distinguished  from  bill  of  peace 86 

2.  is  the  proper  remedy  against  hostile  claims  affecting  the  marketa- 
bility of  a  title 102 

RAILROADS— See  Negligence;  Stock,  Damages  to— 

1.  stock  injured  by  failure  to  keep  up  teuce,  road  is  liable    ....      17 

2.  dead  beat  injured  while  stealing  a  ride  can't  recover  for  negli- 
gence of  the  road 56 

3.  passenger  dropping  valuables,  road  not  obliged  to  stop  train  .    .      66 

4.  rate  of  speed  through  town — giving  signal  of  approach  of  train 

— deceased  of  weak  intellect — willful  neglect 95,  163,  802 

5.  care  required  of  road  as  to  trespassers  on  the  {rack     ....  163,  223 
vol.   6 — 3 
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RAILROADS— Continoed—  page. 

6.  actiOD  for  injnry  to  employe  from  defective  maobinery,  necessary 
allegations 219 

7.  the  breakman  assumes  all  ordviary  risks 220 

8.  declarations  of  fireman  inadmissible  to  show  company's  knowl- 
edi^e  of  defective  machinery 223 

9.  not  liable  for  damage  done  by  escaping  sparks  where  it  provides 
the  screen  required  by  statute 240 

10.  evidence  as  to  custom  of  the  road   to  carry  this  screen  thrown 
back  so  that  it  did  not  really  prevent  sparks  from  escaping     .    .    240 

11.  compromise  of  claim  against  railroad  for  personal  injury  made 
under  pecuniary  distreps  is  void  268 

12.  rate  of  speed  in  approaching  crossings 802 

13.  evidence  inadmiasable  that  no  one  but  plaintiff  was  ever  killed  at 
that  crossing 302 

14.  indictment    for   failure   to    repair    highway    crossings   and    ap- 
proaches    ' <    .    308 

15.  duty  as  to  providing  latest  improvements  in  machinery    ....    308 

16.  running  trains  across  highways  without  giving  warning  signal, 
defective  indictment 309 

17.  liability  of,  employing  minor  as  brakesman  without  consent  of 

his  parent 866,  784 

18.  in  action  based  on  ordinary  negligence  it  must  be  alleged  injured 
party  was  not  employed  by  the  road 307 

19.  passenger  leaving  train  while   in    motion   by   direction  of  con- 
ductor, liability  of  road  for  injury ...    867 

20.  right  to  make  lower  rates  for  one  shipper  than  for  another     .    .    876 

21.  liability  for  permitting  passenger  to  ride  in   dangerous  place  in 
which  he  is  injured 599 

22.  right  of  road  to  compel  connecting  road  to  stop  its  trains  at  the 
point  of  junction 611 

23.  one  road  has  no  right  to  run  its  trains  over  track   of  connecting 
road 611 

24.  one  riding  an   unmanageable  horse,  care  require  of  those  in 
charge  of  approaching  train 664 

25.  right  of  passenger  to  exemplary  damages  for  willful  misconduct 

of  conductor  of  train 512,  668 

26.  engineer  Rud  condu4;tor  Rve  not  feUoiv-ser^ants 752 

RAPE— 

1.  stating  age  of  female  in  the  indictment 221 

RECEIPT— 

1.  effect  of  receipt  given  by  a  woman  to  her  confidential  adviser  or 

brother 684,  599 

RECITALS— See  Deed,  1— 

1.  mere  recital  in  a  deed  of  existence  of  alley,  effect  of  as  a  dedica- 
tion of  grant 258 

RECOGNIZANCE— 

1.  to  answer  an  indictment,  though  not  authorized   by  Code,  are 
v&lid 524 

2.  effect  of  general  order  of  continuance 524 

RECORD- 

1.  entering  nunc  pro  tunc  order  where  nothing  to  amend  by  appears 

in  record 451 

RELEASE - 

1.  releasing  one  bound  ejc  contractu^  effect  of  upon  liability  of  one 
bound  in  tort 828 

2.  of  one  of  several  obligors  does  not  always  release  the  others    .    .    668 
RELIEF— 

1.  no  relief  whether  prayed   for  sjjecialhj  or  generally^  inconsistent 
with  the  facts  set  out  :n  the  pleadings 6 
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RELIEF— Continued—  page. 

2.  amended  petition  claimed  only  lien  on  land,  relief  whs  prop'ly 
based  on  it  and  not  on  the  original 522 

3.  prayer  for  enforcement  of  agreement  to  buy  land  for  plaintiff, 
proper  relief 666 

REMAINDERS— 

1.  rights  of  remainderman  to  onconsamed  profits  at  death  of  tenant 

of  defeasible  fee    . 589,657 

2.  prohibition  of  sale  for  reinvestment  applied  to  life  estate  and 
not  remainder 513 

REMISSIONS— 

1.  effect  of  remitting  forfeited  bail  bond  on  officer's  commissions  .    200 
RENT— See  Joint  Tenant,  1,  2— 

1.  attachment  for,  affidavit  mast  be  made  before  officer  who  issoes,  223 

2.  after  order  sustaining  attachment  for,  tenant  can't  deny  his  ten- 
ancy or  liability  for  rent 369 

3.  defective  affidavit  for  attachment,  effect  of  omissions 359 

4.  recii^sion  of  contract  for  exchange  of  lands,  right  of  parties  to 
rents  and  improvements 719 

1.  death  of  life  tenant,  liability  of  his  lessee  for  rent 223 

REPLEVIN  BOND— See  Assignment,  1. 
RES  AD  JU  Die  ATA— 

1.  the  transcript  being  complete  and   showing   nothing   to  sustain 

the  plea,  judgment  reversed 51 

RES  GAST^— 

1.  statement  by  mother  of  deceased  made  in  afternoon  of  day  of 
killing   % 50 

2.  statement  of  agent  made  during  performance  of  tort  binds  prin- 
cipal, hut  statement  of  mate  and  clerk  on  steamboat  made  many 
days  after  accident  do  not  bind  owner 294 

3.  statements  made  10  or  12  days  after  the  tort  complained   of,  not 

ves  (jestoi 444 

RESCISSION—. 

1.  innocent  misrepresentation  of  title,  no  ground  for 267 

2.  sale  for  delivery  in  installments,  right  of  purchaser  to  rescind  for 
failure  to  deliver  one  installment 451 

3.  contract  for  exchange  of  laud  received,  right  of  each  party  to 
rents  and  liability  for  improvements 719 

4.  rescission  of  fraudulent  deed  and  equities  adjusted  though  both 
partie.s  wrong-doers 622 

5.  upon  rescission  of  sale  of  land  vendee  was  entitled  to  lien  .for 
amount  due  him      601 

RESULTING  TRUSTS— 

1.   purchase  price  of  land  paid  by  one   but   deed   made   to  another, 

rights  of  creditors 786 

REVIVOR— 

1.  confirmation  of  report  of  sale  after  death  of  defendant  and  before 
revivor  is  void       517 

2.  of  judgment  demand  is  necessary,  mode  of  objecting  that  none 
has  been  made     .    .  747 

3.  order  reviving  judgment  may  modify  it 747 

4.  right  to  appeal  from  order  reviving  action 514 

RIPARIAN  OWNERS— 

1.  rights  of  riparian  owners 225 

2.  a  city  may  claim  the  rights  of  a  riparian  owner    ........*  226 

3.  rights  of  upon  a  non-navigable  stream 671 

ROADS,  PUBLIC— 

1.  report  of  viewers  sufficiently  specific  as  to  advantages  of,  and 
metes  and  bounds 235 

2.  appeals  in  road  cases,  jurisdiction  of  Court  of  Appeals  to  try  .    .     584 
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ROAD%PUBLIC— Continued—  ,  page. 

8.  one  applying  for  removal  of  gates  from  public  road,  his  liability 
for  costs 787 

4.  notice  must  be  given  before  closing  a  road •.    .    .    747 

ROBBERY— 

1.  indictment  for  robbing  one  of  a  silver  dollar  and  a  warrant  of 
arrest  does  not  charge  distinct  offenses 229 

2.  right  of  convict  of  larceny  under  indictment  for  robbery.    .    .    .    195 
SALARIES— 

1.  of  judges  of  circuit  and  appellate  courts  in  the  various  States, 603,  675 
SALE  OF  PERSONAL  PROPERTY— See  Lien,  1 ;  Rescission,  2— 

1.  sale  of  property  in  possession  of  vendor's  agent,  the  latter  agree- 
ing to  hold  it  as  agent  for  vendees,  this  was  sufficient  delivery    .    527 

2.  sale  incomplete  if  anything  remains  to  be  done  to  goods  ....      77 

3.  alternative  remedies  of  vendor   where  vendee   refuses  -to  accept 
goods 77 

4.  mistakes  of  appraisers  chosen  to  fix  value   of   goods,  effect   on 
rights  of  parties 655 

5.  sale  of  growing  crop   to   be  delivered   when  gathered,  title  does 
not  pass 669 

SELF-DEFENSE— 

1.  particular  instruction  correct  aH  to  right  of  accusud  to  stand  and 
defend  himself ...  47,  60 

2.  accused  being  the  agressor  did  not  act  in  self-defense  in  killing 
deceased 51 

3.  one  may  act  on  appearances  "as  they  seem  to  him" 870 

4.  same  rule  as  to  all  temperaments,  nervous  or  phlegmatic      .    .    .     370 
SEPARATE  ESTATE— 

1.  right  to  give  power  of  attorney  to  sell 68 

2.  right  of  married   woman   to  change   her  general  into  separate 
estate  by  contract  made  directly  with  husband      97 

3.  defined  and  mode  of  creating  specified 97 

4.  married  woman  making  note  presumably  inteuded  to  bind  sepa- 
rate estate,  effect  of  payee  requiring  her  to  insure  her  property.  97 

5.  if  not  liable  at  making  of  contract  can't  become  so  afterwards  519 

6.  may  bind  her  separate  estate   by  verbal   contract   and    without 
concurrence  of  husband 599 

7.  action  to  subject,  what  facts  should  be  alleged      669 

8.  right  of  husband  to  curtesy  in 588 

9.  liability  of  separate  estate  for  her  debts 669 

SHERIFF— See  Executions,  2;  Surety,  11— 

1.  cannot  appoint  deputy  to  execute  process  in  another  county  .    .    334 

2.  liability  of  such  deputy  for  homicide  committed  while  execut- 
ing process 334 

3.  in  action  against  sureties  of  sheriff  the  covenants  of  the  bond 
and  their  breach  must  be  alleged 346 

4.  sheriff  is  liable  for  acts  of  one   who,  though    not    formerly  ap- 
pointed deputy,  yt  habitually  acts  as  such 840 

5.  not  liable  on  his  bond  for  tax  collected   under   unconstitutional 
act ...        413 

6.  can't  collect  fines  due  State  except  by  process      524 

7.  liability  of  deputy  acting  for  sheriff  in  his  capacity  of  public  ad- 
ministrator          .....    524 

8.  suit  against  sheriff  and  sureties  on  county  levy  bond,  necessary 
allegations  of  petition 599 

9.  lien  of  ex-sheriff  for  unpaid  taxes  lost  by  delay  in  enforcing  .    .    498 

10.  liability  of  deputy  and  his  sureties  for  his  failure  to  collect  taxes 
listed  with  him 600 

11.  county  creditor  enforcing  claim  against  sheriff  by  notice,  what 
notice  must  contain 215 

SLANDER— See  Libel  and  Slander. 
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SLEEPING  CAR  COMPANY—  page. 

1.  liability  to  passenf^er  for  loss  of  valnables 279 

SPECIAL  JUDGE— See  Election,  1— 

1.  his  acts  as  de  facto  officer  are  valid  thongh  he  was  not   properly 
qualified 525 

2.  can^t  be  chosen  for  whole  term,  bot  parties  agreeinf;^  such  jadge 
may  try  their  case  are  estopped  to  complain 17 

STATE— 

1.  ri{;ht  of  citizen  to  sne  his  State  in  Federal  courts  ...      57 

STATUTES,  CONSTRUCTION  OF— See  Constitutional  Law,  II— 

1.  act  repealing  a  statute  repeals  any  amendment  to  it 228 

2.  violation  of  statute  may  be  punished  after  the  statute  is  repealed,  620 

3.  act  in  terms  amendatory  of  another  will  not  be  held  to  repeal  it 

— repeals  by  implication  not  favored •    •    .    .    .    711 

4.  a  general  statute  and  subsequent  local  one  will  both  be  upheld    .    7o5 

5.  act  granting  exemption  from  taxation  to  be  strictly  construed  .    495 

6.  act  constitutional  in  part  and  void  in  part 789 

7.  meaning  of  the  word  "co-extensive"  used  in  defining  jurisdiction 

of  a  court -.        656 

STATUTES,  GENERAL  AND  REVISED— 
The  following  chapters  construed: — 
] .  Genhbaij  Statutes. 

chapter  1,  section  i^ 14,  500 

6,  article  4,  section  5 201 

13 290 

"         13,  section  2            27 

"         16,  article  1,  section  6 31,  11 

'*         18,  article  7,  section   16 621 

'*         22,  section  1 455 

22,  Hection  20 415 

*'    24,  section  36 69 

"         27,  article  3,  section  9 599 

28.  article  7,  section  1 18 

29,  article  11 230 

"         29,  article  17,  section  1 442 

29,  article  28,  section  7 666 

"         31,  section  2 179 

31,  section  5 471 

31,  section  9 622 

"         33,  article  6,  section  6       .......        234 

"         38,  article  13,  section  14  .    .            552 

39,  section  9 203 

"         39,  article  2,  section  29 223 

44,  article  1,  section  10 363 

47,  article  1,  section  4  58,  124 

**         50,  article  3,  section  1 378 

•'         52,  article  2.  section  2 ....  648 

*'         56,  section  5 292 

"         57,  section  3 367,  500 

60,  article  1,  section  ($ 212 

63,  article  1,  section  21 .381 

63,  article  1,  section  19 787 

'^         71,  article  i,  sections  1  and  2 30 

"         71,  article  8,  section  6 448 

75,  section  9 440 

"         92,  article  2,  section  9 576 

"         92,  article  5 91 

*'         94,  article  1 684 

"         94,  article  1,  section  3 236 

"         94,  article  1,  section  29 755 

**        94,  article  1,  section  35 756 

*'       100,  sections  7  and  10 ,837 
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STATUTES,  GENERAL  AND  REVISED— Continoed—  paok. 

chapter  104,  section  9 768 

•*         104,  section  11 187 

*•         106,  articles  1  and  2 676 

*•         109,  section  3 108 

"       .118,  sections  2,  5,  11 60 

**         113.  section  12 376 

2.  Revised  Statutes. 

chapter  24,  sections  14  and  23 11,  478 

STOCK,  DAMAGES  TO— 

1.  injured  by  railroad's  failare  to  keep  np  fences,  the  road  is  liable,     17 

2.  railroad  must  consider  safety  of  train,  in  so  doin|(  not  liable  for 
killing  stock 370 

3.  railroad  is  liable  for  killing  stock  where  it  admits  the  killing  and 
value  of  the  stock 668 

4.  owner  of  stock  allowing  it  to  stray  upon  the  track,  not  contriba- 
tory  nefi^ligence 744 

STOCKHOLDER— 

1.  is  liable  to  creditor  of  insolvent  corporation  for  amoant  of  un- 
paid Ktock 397 

2.  officer  contracting;  debt  in  excess  of  amoant  authorized  by  char- 
ter having  paid  it  off,  his  right  to  contribution  from  other  stock- 
holders   398 

STREET  IMPROVEMENTS— See  Final  Order,  4— 

1.  contracted  for  by  council  without  observing  provisions  of  char- 
ter, lot  owner  not  liable 237 

2.  the  judgment  of  the  city  council  as  to  the  necessity  of  is  conclu- 
sive       237 

3.  iu  Louisville  the  whole  square  is  liable  for  costs  of  improving  an 
alley 309 

4.  action  to  recover  for,  petition  must  allege  publication  of  ordi- 
nsnoe 451 

5.  cost  of  improving.alley,  how  apportion 600 

SUBROGATION— See  Lien,  5;  Surety,  11. 

SUGDEN.  SIR  EDWARD— 

1.  ins'stiug  that  his  wife,  who  had  been  his  mistress,  should  be  re- 
ceived Ht  court 581 

SUMMONS— 

1.  return  being  lost,  proving  it  by  clerk's  entry  on,  docket  and  re- 
citals in  jndgment  ....  523 

SUPERIOR  COURT- See  Appeal,  21-- 

1.  its  decision  reversiurj  lower  court,  rij^ht  of  appeal  from,  where 
amount  in  controversy  is  less  than   ^1,000 462 

2.  what  is  the  amount  in  controversy  where  there  are  distinct  judg- 
ments in  same  action  ajjainst  different  persons 462 

;>.  time  for  appealing  to  Court  of  Appeals,  tiling  petition  for  rehear- 

hm*  effect  of 501> 

SUPERSEDEAS -See  Appeal,  17— 

1.  dismi-sal  of  appeal,  effect  of 777 

2.  the  bond  being  to  answer  madnte  of  Coxnt  of  Appeals,  effect  of 
dismissal  by  Si'perinr  Cmirt ....     747 

SURETY — See  Contribution,  I,   2,  4,  6;  Defen.-^es,   1;  Limitation,   Stat, 
of,  l^<.  20,  22;  Sheriff.  3,  8.  10 

1.  may  require  principal  to  pay  the  debt  but  cannot  have  judgment 
Hgainst  him  for  its  amount 224 

2.  creditor  accepting  new  notes  which  were    forgeries   as   to   surety 

did  not  thereby  rdenst'  surety 224 

:^  on  sheriff's  bond,  in  action  against  for  illegal  seizure,  breach  of 

the  bond  or  that  ^;urety  approved  the  seizure  must  be  alleged  .  346 
4.  one  authorizing  another  to  sign  for  him  as  surety  must  do  so  in 

writing;  sifjncd  hi/  himsrlf 413 
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SURETY— Continoed—  page. 

5.  surety  payini^  debt  for  which  he  »  not  liable  cannot  recover  it  of 
his  principal  or  enforce  a  lien  on  land  by  which  the  debt  was  se- 
cnred      413 

6.  not  released  by  failnre  of  creditor  to  prove  his  claim  against  de- 

'    ceased  principal  or  co-snrety  within  one  year 525 

7.  may  set  aside  fraodnlent  conveyance  of  principal 591 

8.  agreement  of  gaardian  to  f^ive  time  to  former  fj^aardian  to  settle 

his  accounts,  effect  of  as  a  release  of  sureties  of  the  latter    .    .    .    600 

9.  surety  in  (guardian's  bond,  effect  of  creditor  failing  to  sue  prin- 
cipal or  co-snrety 600 

10.  B  and  G  signing  A's  note  are  sureties  and  have  the  rights  of 
such  against  each  other 601 

11.  surety  on  sheriff's  bond  who  pays  the  State  taxes  doe  by  delin- 
qoenis  not  subrogated  to  State's  rights;  so  if  he  pays  deficit  due 

by  defaulting  sheriff 413.  628 

12.  surety  suing  to  compel  principal  to  pay  the  debt,  what  he  must 
allege 747 

13.  same  person  being  executor  and  trustee,  liability  of  the  surety  on 
the  executorial  bond 747 

14.  Surety  paying  off  debt  by  executing  his  note  is  entitled  to  assign- 
ment of  ail  securities  held  by  creditor  just  as  if  he  had  paid  in 
cash 768 

15.  sureties  on  vendee's  note  for  purchase  money,  their  right  to  a 
lien  on  thb  land  by  subrogation ...    743 

16.  assignment  for  benefit  of  creditors,  liability  of  sureties  of  as- 
signee      , 121 

SURGICAL  OPERATION— See  Homicide. 
TAXES— 

1.  assessments  of  omitted  property  not  made  on  information  of  the 
proper  officer  are  void 90 

2.  action  to  recover  penalty  for  failure  to  list  property  may  be 
barred  by  limitation 90 

8.  merchant  in  city  of  Louisville  who  pays  license  tax  on  merchan- 
dise, his  liability  to  further  taxation        258 

4.  tax  in  aid  of  turnpike  collected  and  squandered  by  officers,  right 

of  turnpike  to  collect  further  tax * 870 

5.  a  coanty  has  constitutional  right  to  tax  so  much  of  a  turnpike  as 
pa- ses  through  it .    .    891 

6.  railroad  charter  providing  for  a  specified  tax  and  ^^no  more"  for 
State  purposes,  liability  for  county  taxation  in  addition    ....    495 

7.  act  granting  immunity  from  taxation  should  be  strictly  con- 
strued  ' 495 

8.  lieu  of  ex-sheriff  for  unpaid  taxes  lost  by  delay  in  enforcing   .   .    498 

9.  no  interest  on  taxes  as  damages 516 

10.  mortgagee  paying  taxes,  his  right  to  superior  lien  for  amount 

so  paid 625 

11.  in  action  to  enforce  lien  every  step  necessary  to  create  it  must 

be  alleged 525 

12.  operation  of  the  act  establishing  a  board  of  equalization  ....  601 

13.  collection  of  taxes  does  not  properly  belong  to  the  courts     .    .    .  6^8 

14.  in  suit  to  enforce  taxes  due  city  of  Louisville,  publication  of 
notice  required  by  charter  must  be  alleged 748 

15.  failure  to  object  for  such  defect  not  waived 748 

16.  board  of  trade  of  a  city  performs  nu  public  services  and  can't  be 
exempted  from  taxation 769 

17.  purchaser  of  tax  title  from  State  takes  free  of  lien  of  city  for  her 
taxes 224 

TELEGRAPH  COMPANY— 

1.  liability  of  for  mistake  in  sending  message    .' 754 
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TELEPHONE-  page. 

1.  coDtrHCt  made  by,  ri^ht  of  parties  to  prove  what  passed  between 

them 481 

TIMBER— See  Land. 
TIPPLING  HOUSE— 

I         I.  warrant  for  keeping  may  be  tried  before  justice 301 

TITLE— 

1.  removing  cloud  upon,  what  facts  necessary  to  entitle  to  relief  .    .    224 

2.  innocent  misrepresentation  of,  no  ground  of  rescission 267 

3.  failure  of  mother  to  convey  or  devise  to  her  children,  not  a  defect  30d 
TITLE  TO  ACT— See  Constitutional  Law. 

TOWN  MARSHAL— 

1.  can't  execute  attachment SIO 

TRADE-MARKS - 

1.  are  part  of  partnership  assets 96 

2.  words  used  to  designate  the  place  of  business  and  not  the  kind 
are  not  trade-marks       561 

TRANSCRIPT— See  Appeals,  6,  8— 

1.  order  striking  out  parts  of  pleadings  must  be  copied  into  tran- 
script and  not  into  the  bill SJ07 

TRANSFER— 

1.  pleading  defense  not  exclusively  cognizable  at  law,  right  to  trans- 
fer from  equity   ■    .  .        ...    442 

2.  surety's  plea  that  creditor  had   released  lien  on  debtor  is  snoh 
defense 442 

8.  defendant  consenting  to  transfer  of  ordinary  action  to  equity 
did  not  tvaire  right  to  jury  trial 222 

4.  proper  mode  and  time  of  obtaining  transfer  to  equity 598 

TRESPASS  AND  INJURY  TO  PROPERTY— 

1.  indictment  for  this  statutory  offense,  calling  it  ^^malicious  mis- 
chief is  not  bad 656- 

2.  indictment  for  this  offense  held  sufficient 657 

TROVER— 

1.  in  action  for,  measure  of  damages  is  value  of  property  Audinterest 
and  not  value  of  its  use 656 

2.  in  action  for  conversion  of  horse  plaintiff  not  entitled  to  recover 
both  the  horse  and  damages  for  its  detention .    595 

3.  denial  of  ownership  and  conversion,  insufficient 666 

TRUSTS— 

1.  trustee  misapplying  trust  funds  to  his  own  debt  by  consent  of 
one  who  had  control  of  the  fund  under  the  trust  deed 225 

2.  purchase  at  execution  sale  under  verbal  agreement  to  hold  for 
another,  enforceable  trust 309 

3.  devise  of  estate  to  trustee  to   hold  free  from  debts  of  beneficiary, 
latter  is  entitled  to  conveyance  free  of  trust 381 

4.  devise  of  absolute  estate,  right  to  withhold  power  of  alienation 
from  devisee 381 

5.  trustee  failing  to  settle  his  accounts  or  to  show  why   trust   fund 
did  not  earn  interest  is  chargeable  with  compound  interest     .    .    617 

6.  devise  to  one  as  '^guardian  and  trustee"  of  A,  the  trust  ended  with 
A's  minority 443 

7.  liability  of  trustee  paying  out  money  under  judgment  afterwards 

reversed 662 

8.  note  executed  by  cestui  que  triust  to   her  trustee  for  balance  due 
and  10  per  cent,  interest,  her  right  to  be  relieved  from b69 

9.  declaration  of  one  that  he  had  bought  stock  for  benetit  of  others 
did  not  create  a  trust 670 

10.  one  accepting  trust  property  iu  payment  of   individual  debt  of 
trustee  acquires  no  title 670 

11.  the  trust  being  executed  and  trustee  may  be  compelled   to  con- 
vey   385. 
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'1  URNPIKE-See   I  hxhMo/.,  4,  A  page. 

I.  no  appeal  from  refoHal  nf  connty  court  to  take  stoak  in  turnpike,  585 
USURY— 

1.  ahonld  be  pleaded  by  peraonal  represeotative;  whether  pleaded  or 

not,  only  legal  rate  allowed 370 

^-     ■  2.  agreement  of  borrowed  to  pay  an  annual  ^'donation'*  besidea  the 

interest       626 

(  3.  plea  of  not  personal  to  debtor — may  be  made  by  junior  mortga- 

"  gee  .  526 

%  4.  need  not  be  specifically  charged,  it  is  aufScient  if  facta  be  stated 

showing  it  to  exist .    .    801 

6.  allegation  that  note  was  taken  for  too  much  by  fraud  or  mistake, 

/»  authorizes  proof  of  usury  601 

VENDOR  AND  VENDEE— See  Innocent  Purchaser,  1-  - 
^    '                            1.  action  for  purchase  money,  vendee  pleading  that  vendor  misrep- 
resented the  contents  of  the  tract,  burden  of  proof  is  on  vendee,  226 
n                                  2.  verbal  contract  for  sale  of  land,  right  of  vendee   to  recover   pur- 
chase money  paid  by  him      462,  748 

3.  certainty  required  in  describing  the  land 462 

07  4.  land  belonging  to  another  by  mistake  included  in  the  deed,  right 

of  vendee  to  recover  its  value  of  vendor 626 

6.  note  for  purchase  money  not  payable  till  claim  against  the  land 

^  wan  paid,  right  of  assignee  of  the  note 636 

6.  deficit  in  land  as  a  defense,  limitation  on  plea  of  ...        626 

(42  7.   vendor's  lien  being  of  record,  delay  in  asserting  it,  effect  of    .    .    689 

8.  upon  rescission  of  contract  vendee  was  entitled  to  lien  on  the  land 

*^  for  amounts  paid  by  him  ...  601 

5<^  9.  vendee  not  liable  for  purchase    money    unless    vendor  can    pass 

good  title  to  land  and  possession  of  it     .    .  ...    670 

^  10.   but  vendee  having  had  possession  26  years,  this  was  good  title  .    670 

^^    f^  11.  purchaser  of  land,  by  parol  contract,  refused  a  deed,  his  right  to 

^  compensation  for  improvements 748 

12.  vendee  being  dead,  his  right  to  recover  purchase  money  and  com- 
pensation for  improvements  vest-sin  his  personal  representative,  748 
g^  13.  no  implied  warranty  in  Kentucky — vendor  obtaining  deed  from 

third  parties  to  vendee,  his  liability  on  implied  warranty.    .    .    .    748 
5^  VERDICT— See  New  Trial,  20— 

1.  special  verdict  in  criminal  case  must  be  based  on  facts  proved 
beyond  reasonable  doubt  19 

2.  where  special  verdict  is  directed  court  may^  but  is  not  compelled 
to,  direct  a  general  also  ....  ...  321,  681 

3.  where  special  verdict  in  asked  court  may  refuse  to  instruct  on 
law  of  the  case,  and  if  it  does  instruct  erroneously  it  is  imma- 
terial       321,  631 

4.  separate  general  defined 321 

5.  must  be  in  writing,  can't  be  supplemented  by  oral  statement  of 
foreman .  602 

6.  special  verdict  can't  be  set  aside  unless  flagrantly  contrary  to 
the  evidence  '       631 

7.  where  a  special  verdict  is  asked  the  qoestion  should  be  limited  to 
ascertain  the  prominent  facts  in  issue 686 

,        8.  special  verdicts  are  not  violative  of  right  of  trial  by  jury      .    .        686 

9.  party  wfio  oanH  complain  of  verdict  can't  complain  of  judgment,  369 

10.  verdict  returried  in  absence  of  accused,  he  having  absconded    .    .     306 

11.  delay  in  entering  judgment  until  his  re-arrest 306 

VERIFICATION  — 

1.  proper  mode  of  verifying   pleading 369 

VOLUNTARY  CONVEYANCE  — 

1.  not  voitJ  Hs  to  debts  made  aubsequent  to  itn  execution  but  prior  to 
itrt  recording  309 
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WAKEHOIJSK  liAW-  paok. 

1.  lixbility  of  warfihon»eman  for  selliug  ^noiiA  in  violation  of  hirt  re- 
ceipt which  made  them  deliverable  to  bearer  and  not  to  order  244 

2.  warehoDseoian  issuing  receipt  to  one  for  Koods  of   another  and 
trandulently  Belling  the  gooda 244 

3.  Gen.  Stat,  do  not  repeal  the  act  of  1869 244 

WARRANTS— 

1.   need  not  have  same  formal  concloftion  as  indiotmeuta    .    .        .    .     'M)\ 
WARRANTY  - 

1.  the  doctrine  of  implied  warranty  in   the   snlen   of  land   does   not 
exist  iu  Kentucky 748 

2.  in  action  for  breach  of,  what  is  the  measure  of  damages  ....    671 

3.  what  conatitutea  a  warranty        749 

WATER  COMPANY  - 

1.  itt«  liability  for  failing  to  supply  water  to  eztin^Dish  fire  ....     452 
WATER  COURSES-  See  Riparian  Owners. 
WAY,  RIGHT  OF— 

1.  parol  contract  for,  in  not  enforceable AH 

2.  rJKht  of  grantee  to  compensation  for  improvements 48 

WILL     See  Devises,  I,  2  - 

1.  attesting  witnesses  testifying  against,  right  of   court  t<»   instruct 

as  to   .  310 

2.  evidence  of  conduct  and  statements  of  devisee   inadniissable,  he 
not  being  a  witness 310 

8.  witiiess  testifying  that  he  had   expressed    the  opinion    to  others 
that  testator  was  insane,  right  to  call  them  an  witnesses     .    .  310 

4.  widow  qualifying   as  administratrix   is   not   estopped    from    re 
nounoing  the  will       453 

5.  mere  declaration  of  intention  to  make  a  devise  to  particular  per 
Hon,  rights  of  the  latter  526 

8.   will  held  abholute  and  not  conditioned  to  take  effect  only    if   tes- 
tator died  from  home 640 

7.  husband  devising  wife's  property   and  making   other   provisions 

for  her  which  she  accepts,  effect  of       ....  740 

8.  will  executed  by  woman  when  married   but  acknowledged  by  her 
when  discovered  is  valid  ....  60 

9.  right  of  devisee  to  testify  for  himself  and  as   to  competency   of 
testator  after  introdncing  other  testimony  HlO 

10.  suit  against  decedent's  estate  for  services  rendered,  oompetency 

of  will  to  prove  their  value 589 

WITNESSES— See  Evidence— 

1.  testifying  without  being  sworn   and   without  appellant   knowing 

he  had  been  in  penitentiary,  effect  of  .    ■ 407 

2.  failing  to  testify  as  expected  of  him,  no  ground  for  new  trial,  220,  408 

3.  in  action  to  set  aside  fraudulent  conveyance,  vendor   is   compe- 
tent witness ....   457,  671 

4.  woman  escaping  conviction  by  marrying  chief  witness  for  prose- 
cution       ...    603 

5.  witness  testifying  falsely  as  to  one  matter,  right  of   jury   to  dis- 
regard his  entire  testimony  ....  60 
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